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The  Town  op  Kentland  v,  Hagan. 

[No.  2088.     Filed  February  2.  1897.] 

Municipal  Corporations. — Liability  for  Defective  Streets  and  Side- 
walks,— An  inooTporated  town  oiay  become  liable  for  injuries  re- 
sulting from  defective  streets  and  sidewalks,    pp.  ^,  S. 

Practick — Interrogatories  to  Jury — Venire  de  Novo, — Allowing  or 
refusing  to  allow  certain  questions  to  be  asked  the  jury  as  a  part  of 
the  8i)6cial  verdict  is  no  ground  for  a  venire  de  notx),    p.  S, 

Same. — Interrogatories  to  Jury. — New  TWai.— The  allowing  or  refus- 
ing to  allow  any  interrogatory,  and  the  changing  or  modification  of 
any  interrogatory,  by  the  court,  may  be  objected  to  by  counsel,  and 
the  exception  to  the  ruling  saved  by  bill  of  exceptions,  and  is  prop- 
erly presented  by  motion  for  new  triaL     p.  6. 

A:bv^a1j» — When  Evidence  is  Properly  in  the  Record. — ^The  evidence  is 
properly  in  the  record  on  appeal  where  it  affirmatively  appears  that 
the  longhand  manuscript  of  the  evidence  was  first  filed  in  the 
clerk's  office  and  afterwards  incorporated  in  the  bill  of  exceptions, 
signed  and  certified  by  the  trial  judge  and  again  filed  in  the  clerk's 
office  within  the  time  allowed,   p.  6. 

Prom  the  White  Circuit  Court.  Affirmed. 

E.  B.  Sellers^  W.  E.  Uhl^  William  Cummings,  and 
William  Darroch^  for  appellant. 

A.  W.  Reynolds^  M.  M.  Sills,  and  Frank  DaviSy  for 
appellee. 
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Henley,  J.-^This  was  an  action  brought  by  the  ap- 
pellee against  the  town  of  Kentland,  to  recover  for 
damages  sustained  by  appellee  on  account  of  a  de- 
fective sidewalk  in  said  town.  The  complaint  was  in 
two  paragraphs.  Appellant  answered  by  general  de- 
nial. There  was  a  trial  by  jury  and  a  special  verdict, 
by  way  of  answers  to  interrogatories,  awarding  appel- 
lee damages  at  $3,500.00.  Appellee  remitted  $1,500.00 
of  the  judgment,  and  upon  his  motion  the  court  ren- 
dered judgment  in  his  favor  for  $2,000.00.  At  the 
proper  time  appellant  moved  for  a  venire  de  novo, 
which  was  denied,  and  the  motion  for  a  new  trial  over- 
ruled. 

Errors  were  assigned  as  follows: 

1.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  The  court  erred  in  overruling  the  motion  for  a 
venire  de  novo. 

.  3.  The  court  erred  in  overruling  the  appellant^s 
motion  for  judgment  on  the  verdict 

4.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

We  will  examine  the  errors  complained  of  in  the 
order  in  which  they  were  assigned  and  discussed  by 
counsel  for  appellant. 

Appellant  attacks  the  sufficiency  of  the  complaint 
solely  ui)on  the  ground  that  an  incorporated  town  is 
not  liable  in  any  instance  for  injuries  occurring  from 
defective  streets  or  sidewalks. 

The  Supreme  Court  of  this  State  has  repeatedly 

held  to  the  contrary,  and  this  is  not,  therefore,  an 

open  question  for  this  court.     Toicn  of  Centerville  v. 

Woods,  67  Ind.  192;   Lowrey,  Admr,,  v.  City  of  Del- 

phiy  55  Ind.  250;  Scudder  y.  Hinshaw,  134  Ind.  56. 

The  same  doctrine  is  also  adhered  to  in  the  well  con- 
sidered case  of  Board ji'te.,\.AJhnan,Admr., 1^2  Ind.  573, 
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where  Monks,  J.,  delivering  the  opinion  of  the  court, 
quotes  with  approval  the  following  from  the  ease  of 
Cones  V.  Board j  ete.^  137  Ind.  404:  "It  will  be  found 
that  the  authorities  upon  which  cities  and  towns,  as 
municipal  corporations,  are  held  liable  for  the  results 
of  the  negligence  of  official  duties  make  this  distinc- 
tion: That  such  municipalities  are  voluntary  corpora- 
tions organized  for  public  purposes,  and  possessing 
legislative,  administrative  and  judicial  functions  not 
possessed,  to  the  same  degree,  by  counties  or  town- 
ships, and  that  they  exercise  and  enjoy  advantages 
purely  local  and  which  are  independent  of  the  State, 
and  inure  to  their  benefit  aB  distinguished  from  that 
of  the  State. 

"We  are  aware  that  profound  jurists  do  not  agree 
with  the  doctrine  that  cities  and  towns  are  less  gov- 
ernmental subdivisions  of  the  State,  ♦  ♦  ♦  than 
counties  or  townships,  but,  aside  from  the  reasons  so 
stated  for  the  support  of  the  distinction,  it  is  plain  to 
us  that  counties  have  no  such  power  as  cities  or  towns 
to  ordain,  in  a  corporate  capacity,  what  improvements 
shall  be  made,  the  free  choice  of  agents  to  make  them, 
and  the  discretion  as  to  the  rate  of  levy  to  be  made 
for  the  same." 

For  the  reasons  above  stated  we  do  not  think  it 
necessarv  to  further  discuss  this  branch  of  the  case. 

Counsel  for  appellant,  in  their  argument,  contend 
that  the  court  erred  in  overruling  the  motion  for  a 
venire  de  novo.  The  only  reason  argued  by  counsel  in 
their  brief  being  that  the  court  permitted  the  jury  to 
answer,  over  appellant's  objection,  certain  interroga- 
tories as  a  part  of  the  special  verdict  returned.  The 
allowing,  or  the  refusal  to  allow  certain  questions  to 
be  asked  the  jury  as  a  part  of  the  special  verdict  is  no 
reason  to  support  a  motion  for  a  venire  de  novo,  and 
such  a  motion  should  be  overruled,  unless  the  verdict, 
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upon  its  face,  is  so  defective  as  that  no  judgment  can 
be  rendered  thereon.  Peters  v.  Bantay  120  Ind.  416; 
Boards  e/c*.,  v.  Pearsmy  120  Ind.  426;  Bower  v.  Bowery 
146  Ind.  393. 

At  the  request  of  appellant  the  court  directed  the 
jury  to  return  a  special  verdict  in  the  cause,  upon  all 
the  issues  therein,  by  way  of  answers  to  interroga- 
tories. This  was  under  our  amended  statute,  which 
changed  the  practice  from  the  narrative  form  of  spe- 
cial verdict  to  the  interrogatory  form.  ^Under  the  old 
system  it  was  almost  impossible  for  the  jury^  to  return 
an  unbiased  verdict.  It  was  the  practice  of  counsel 
for  plaintiff  and  defendant  to  each  prepare  a  special 
verdict  in  narrative  form,  reciting  all  the  facts  neces- 
sary to  be  found,  covering  all  the  issues  in  the  cause. 
These  went  to  the  jury  as  prepared  by  the  counsel.  It 
was  impossible  for  the  jury  not  to  know  whose  version 
of  the  facts  they  were  adopting  when  they  signed 
either  the  verdict  prepared  by  counsel  for  plaintiff,  or 
defendant.  It  was  almost  equally  impossible,  under 
the  old  law,  for  the  jury,  composed  of  men  of  ordinary 
intelligence,  to  discard  both  the  forms  submitted  by 
counsel  and  prepare  one  of  their  own. 

The  legislature  intended  that  the  act  of  1895,  sec- 
tion 546,  Horner's  E.  S.  1896,  should  remedy  the  de- 
fects set  out  above,  and  we  believe  that  this  subject 
will  be  accomplished  if  attorneys  are  by  the  trial 
court  held  strictly  to  the  proper  practice  thereunder, 
and  the  trial  courts  themselves  would  use  the  same 
care  in  eliminating  improper  and  duplicated  ques- 
tions, changing  and  reforming  others  if  need  be,  that 
they  would  have  used  in  preparing  general  instruc- 
tions covering  the  law  of  the  case.  These  general  in- 
structions in  the  trial  of  a  cause,  where  a  special  ver- 
dict upon  all  the  issues  has  been  demanded,  are 
unnecessary  and   improper;   only   such   instructions 
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would  be  proper  in  this  cause  as  would  instruct  the 
jury  as  to  the  form  in  which  the  interrogatories  should 
be  answered,  the  measure  of  damages,  the  weight  of 
the  evidence,  and  upon  whom  was  the  burden  of  proof. 

After  counsel  for  both  plaintiff  and  defendant  have 
submitted  to  the  court  the  interrogatories  they  have 
prepared  and  desire  propounded  to  the  jury,  and  the 
court  has  carefully  inspected  the  same,  the  interroga- 
tories which  the  court  thinks  proper  to  submit  to  the 
jury  should,  we  think,  by  the  court,  or  under  its  direc- 
tion, be  rewritten  and  renumbered  and  submitted  to 
the  jury  as  coming  from  the  court. 

The  propounding  or  refusal  to  propound  any  inter- 
rogatory, and  the  changing  or  modification  of  any  in- 
terrogatory, by  the  court,  may  be  objected  to  by  coun- 
sel, and  the  exception  to  the  ruling  saved  by  bill  of  ex- 
ceptions and  is  properly  presented  by  the  motion  for 
a  new  trial. 

The  jury  in  the  cause  before  us  answered  one  hun- 
dred and  twenty -five  interrogatories,  and  if  we  should 
strike  from  the  verdict  those  objected  to  by  appellant, 
those  numbered  5,  6,  11,  13,  21,  22,  26,  still  the  facts 
found  in  answer  to  the  remaining  questions  cover  all 
the  issues  in  the  cause. 

The  jury  found  by  answers  to  proper  interroga- 
tories, outside  of  those  complained  of,  that  the  mar- 
shal and  board  of  trustees  of  said  town  of  Kentland 
knew  of  the  defect  in  the  sidewalk  where  appellee 
was  injured,  for  two  or  three  months  prior  to  the 
time  of  such  injury;  that  they  had  ample  time,  in  the 
exercise  of  ordinary  diligence,  in  which  to  have  re- 
paired the  same'  before  the  injury  complained  of  oc- 
curred, and  that  appellee  received  injuries  on  account 
of  the  condition  of  the  said  sidewalk,  from  which  he 
has  and  still  suffers  great  pain.  These  are  a  few  of 
the  facts  found;  there  is  nowhere  in  the  special  ver- 
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diet  any  fact  found  which  would  charge  the  appellee 
with  contributing  in  any  way  to  the  injury  received, 
but,  on  the  contrary,  the  facts  found  show  that  appel- 
lee was  without  fault. 

Upon  the  facts  found  by  the  jury,  we  think  the  court 
was  right  in  overruling  appellant's  motion  for  judg- 
ment upon  the  verdict,  and  in  rendering  judgment  in 
favor  of  appellee  upon  his  motion  therefor.  Appellee 
contends  that  the  evidence  is  not  in  the  record.  The 
record  affirmatively  show^s  that  the  longhand  tran- 
script of  the  evidence  was  first  filed  in  the  clerk^s  of- 
fice. It  was  afterwards  incorporated  in  the  bill  of 
exceptions,  signed  and  certified  by  the  trial  judge,  and 
again  filed  at  the  clerk's  oflBce,  all  within  the  time  al- 
lowed. This  is  in  compliance  with  the  statute  and  in 
line  with  the  decisions  of  this  court 

The  evidence  in  this  cause  upon  which  the  jury 
based  its  finding  of  facts  is  very  conflicting.  We  have 
carefully  read  the  voluminous  record  and  find  that 
every  material  fact  found  by  the  jury  is  supported  by 
some  evidence.  We  cannot  disturb  the  finding  of  the 
jury  upon  the  evidence  in  the  cause,  nor  can  we  say 
that  the  judgment  rendered  was  excessive.  The  court 
below  did  not  err  in  overruling  the  motion  for  a  new 
trial. 

Judgment  affirmed. 

Wiley,  J.,  took  no  part  in  the  decision  of  this  case. 
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The  Hammond,  WmrmG  and  East  Chicago  Electric 
Railway  Company  v.  Spyzchalski. 

[No.  2,057.     Filed  February  2,  1897.] 

Street  Railways. — Collision  With  Locomotive  at  Crossing. — Com- 
plaint.— In  an  action  against  an  electric  street  railway  company, 
by  a  passenger,  for  personal  injuries  sustained  by  reason  of  a  colli- 
sion of  the  electric  car  with  a  locomotive  at  a  crossing,  it  is  not 
necessary  to  allege  that  the  electric  railway  was  located  on  a  public 
highway  and  that  those  in  charge  of  the  locomotive  had  given  the 
proper  signals  designating  an  intention  to  cross  the  highway,  where 
it  is  alleged  that  neither  the  locomotive  nor  the  electric  car  gave 
any  signal  of  its  approach  to  the  crossing,  and  that  those  in  charge 
of  the  electric  car  saw  the  locomotive  approaching  and  knew"  that 
it  would  reach  the  crossing  at  the  same  time  with  the  electric  car. 
pp,  11,  12\ 

Carriers. — Passenger. — Common  carriers  are  required  to  exercise  the 
highest  degree  of  care,  diligence,  vigilance  and  skill  in  the  trans- 
portation of  passengers,    p.  1£. 

Special  Verdict.— Cour*  May  Modify  Interrogatories. — Statute  Con- 
strued,— Under  the  Act  of  March  11,  1895,  providing  as  to  the  form 
and  manner  of  preparation  of  a  special  verdict,  it  is  within  the 
power  of  the  court  to  modify  interrogatories  prepared  by  counsel, 
or  to  frame  new  ones,  if  those  prepared  by  counsel  are  not  so  framed 
as  to  be  readily  understood  by  the  jury,  or  if  they  might,  in  the 
opinion  of  the  court,  fail  to  elicit  from  the  jury  material  facts. 

Evidence.— Proper  Admission  Of  in  iJebwito/.— Where  on  the  trial  of 
an  action  against  an  electric  railway  company  for  personal  injuries 
sustained  by  plaintiff  in  a  collision  of  an  electric  car  with  a  loco- 
motive at  a  crossing,  the  motorman  in  charge  of  the  defendant's 
car  at  the  time  of  the  collision  testified  as  a  witness  for  defendant 
that  there  w*as  between  him  and  the  approaching  locomotive  a 
watchman's  shanty,  testimony  that  the  shanty  did  not  obstruct  the 
motorman's  view  was  properly  admitted  in  rebuttal,    pp.  14-16, 

Same. — Rebuttal.— "Where  in  an  action  for  personal  injuries  resulting 
in  a  miscarriage,  the  plaintiff's  physician  testified  only  as  to  plain- 
tiff's general  physical  condition,  and  a  medical  witness  for  defense 
testified  as  to  certain  physical  conditions  which  would  tend  to  pro- 
duce the  miscarriage,  it  was  proper  to  permit  plaintiff's  physician 
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to  testify  on  rebuttal,  to  the  effect,  that  the  physical  conditions 
mentioned  by  defendant's  witness  did  not  produce  the  injury  com- 
plained of.    p.  16, 

New  Trial. — Newly  Discovered  Evidence, — Affidavit  in  Support  of 
Motion,'— Counter- Affidavits,  Scope  Of, — ^Where  a  motion  is  made 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  and  is 
supported  by  affidavits,  counter-affidavits  may  be  filed  questioning 
the  credibility  of  the  alleged  newly  "discovered  evidence,  pp.  16-20. 

"Practice.— Indefinite  Ansivers  to  Interrogatories  by  Jury. — Instruc- 
tions.— Where  the  evidence  will  warrant  definite  and  specific 
answers  to  interrogatories  submitted  to  the  jury,  and  after  deliber- 
ation the  jury  returns  into  court  with  indefinite  answers,  it  is  not 
error  for  the  court  to  instruct  the  jury  in  relation  to  answering  the 
interrogatories,  and  to  send  it  back  to  the  jury-room  for  further 
deliberation,    pp.  19,  20. 

Appeal  and  Error. — Evidence. — Question  Calling  for  a  Mere  Conclu- 
sion of  Witness. — Where  on  the  trial  of  an  action  against  an  electric 
railway  company  for  personal  injuries  sustained  by  plaintiff  in  a 
collision  with  a  locomotive,  a  witness  having  testified  that  after  the 
collision  the  conductor  of  defendant  company  took  the  names  of  the 
passengers,  and  asked  if  any  one  was  hurt,  it  was  not  error  to  ex- 
clude the  further  question,  as  to  whether  "this  inquiry  was  made 
loud  enough  for  all  to  hear,"  as  such  question  called  for  a  mere  con- 
clusion of  the  witness,    pp.  20,  21, 

Same. — Evidence. — On  the  issue  as  to  negligence  resulting  in  a  collision 
between  an  electric  car  and  a  locomotive,  it  is  not  error  to  exclude 
the  testimony  of  the  conductor  as  to  the  instructions  given  him  by 
the  company  as  to  his  duties  in  exercising  care  at  railroad  cross- 
ings,   p.  21. 

Same. — Evidence. — On  the  issue  as  to  negligence  resulting  in  a  colli- 
sion between  an  electric  car  and  a  locomotive,  where  it  had  been 
sho\vn  that  the  motorman  and  conductor  had  been  discharged  after 
the  collision,  it  was  not  error  to  exclude  the  testimony  of  an  official 
of  the  defendant  electric  railway  company  to  the  effect  that  he  had 
no  knowledge  of  plaintiff's  injuries  for  three  months  after  the  men 
were  discharged,    p.  21, 

From  the  Porter  Circuit  Court.    Affirmed. 

Walter  Olds  and  Charles  F.  Griffin,  for  appellant. 

Agnew  &  Kelly  and  H,  A,  Wambold,  for  appellee. 

CoMSTOCK,    C.    J. — This    action    was    originally 
brought  by  appellee,  Agnes  Spyzehalski,  against  the 
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appellant,  The  Hammonrl,  Whiting  and  East  Chicago 
Electric  Railway  Company  and  the  Chicago  and  Calu- 
met Terminal  Railway  ('ompany,  for  damages  result- 
ing from  an  injury  alleged  to  have  been  sustained  by 
reason  of  the  negligence  of  both  the  defendant  com- 
panies, resulting  in  a  collision  at  a  crossing  in  Lake 
county,  Indiana,  and  by  reason  of  which  appellee  was 

injured. 

At  the  conclusion  of  her  testimony  in  the  trial  of 
the  cause  appellee  dismissed  the  action  as  against  the 
Chicago  and  Calumet  Railway  Company  and  trial  was 
continued  against  appellant.  A  special  verdict  was 
returned  in  which  appellee's  damages  were  assessed 
at  |3,000,  and  judgment  in  her  favor  was  rendered  for 
that  amount. 

Appellant  assigns  the  following  errors: 

"1. — Complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2. — The  court  erred  in  overruling  appellant's  de- 
murrer to  complaint. 

3. — Court  erred  in  allowing  appellee  to  file  counter- 
affidavits  to  appellant's  motion  for  a  new  trial. 

4. — Court  erred  in  overruling  appellant's  motion  for 
judgment  on  answers  of  the  jury  to  interrogatories. 

5. — ^The  court  erred  in  rendering  judgment  for  ap- 
pellee on  special  verdict. 

6. — ^The  court  erred  in  submitting  interrogatories, 
drawn  by  itself,  to  the  jury,  on  its  own  motion. 

7. — The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial." 

We  will  consider  the  errors  assigned  in  the  order 
in  which  they  are  discussed  in  appellant's  brief. 

1. — The  court  erred  in  overruling  demurrer  to  com- 
plaint 

The  complaint,  as  has  been  stated,  is  against  both 
companies.  It  alleges  that  said  railways  cross  each 
other  at  a  point  of  intersection  near  Whiting;  that  the 
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steam  eDgines  cross,  and  trains  of  the  Chicago  &  Cal 
umet  Terminal  Railway  Company  pass  and  repass,  and 
the  electric  cars  of  the  Hammond,  Whiting  and  East 
Chicago  Electric  Railway  Company  cross  the  tracks 
of  the  said  defendant,  the  Chicago  and  Calumet  Ter- 
minal Railway  Company  at  said  point;  that  they  have 
owned  and  operated  said  railways  for  two  years  last 
past  continually;  that  on  the  28th  of  October,  1894, 
appellee  was  a  passenger  on  a  car  of  appellant,  run  by 
electricity;  that  she  had  paid  her  fare  and  defendant 
had  agreed  to  carry  her  as  such  passenger  safely,  etc.; 
that  w^hile  said  electric  car  was  being  propelled  along 
the  railway  of  the  said  Hammond,  Whiting  and  East 
Chicago  Railway  Company  and  under  its  control, 
toward  the  railway  of  the  Chicago  and  Calumet  Ter- 
minal Railway  Company,  and  in  plain  view  of  the 
tracks  of  both  defendants  at  the  point  of  crossing,  for 
a  half  mile  each  way  from  the  point  of  crossing,  a 
steam  engine  of  defendant,  the  Chicago  and  Calumet 
Railway  Company,  approached  said  crossing  on  the 
tracks  of  the  Chicago  and  Calumet  Railway  Company, 
under  its  management  and  control,  both  said  car  and 
engine  being  in  full  view  of  each  other;  that  neither 
of  said  defendants  made  any  effort  to  stop  or  check 
either  the  said  electric  car  or  steam  engine  and  wholly 
failed  to  give  any  signal  of  the  approach  to  the  cross- 
ing of  said  engine  and  electric  car,  but  negligently 
ran  said  engine  and  electric  car  to  said  point  of  cross- 
ing, reaching  the  same  at  the  same  time;  that  both  de- 
fendants knew  that  said  car  and  engine  would  reach 
said  crossing  at  the  same  time;  that  as  a  consequence 
of  said  negligence  said  engine  and  car  collided  at  said 
crossing,  the  car  being  thrown  from  the  track  and 
turned  over,  the  plaintiff  being  thrown  against  the  car 
and  on  the  groun.d  with  great  violence  by  reason  of 
which  she  sustained  great  internal  and  external  inju- 
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ries;  that  she  was  at  the  time  pregnant  with  child; 
that  she  was  injured  about  the  hips,  abdomen,  bowels 
and  stomach,  and  as  a  consequence  of  such  injuries 
she  suffered  a  miscarriage  resulting  in  the  death  of 
her  unborn  child,  etc. 

Appellant  contends  that  as  it  is  shown  by  the  evi- 
dence that  the  electric  railw^ay  was  located  upon 
a  public  highway  the  complaint  should  have  averred  . 
that  fact;  that  w^hile  the  Chicago  and  Calumet  Ter- 
minal Railway  Company  had  perhaps  a  superior  right 
to  cross  the  highway,  and  it  was  the  duty  of  the  street 
railway  to  have  stopped  and  allowed  it  to  have 
crossed,  had  it  known  it  was  going  to  do  so,  yet  the 
Chicago  and  Calumet  Eailway  Company  had  no  right 
to  cross  the  tracks  of  the  street  railway  upon  a  public 
highway  without  giving  the  signals  required  by  stat- 
ute, it  being  its  duty  at  the  distance  of  not  less  than 
eighty  nor  more  than  one  hundred  rods  previous  to 
crossing  the  highway  upon  which  the  street  railway's 
lines  were  located  to  sound  the  whistle  and  contin- 
uously ring  the  bell  of  the  locomotive  from  that  point 
until  it  crosses  the  highway  where  the  tracks  were 
located;  that  the  appellant  had  the  right  to  rely  upon 
the  Chicago  and  Calumet  Terminal  Railway  Company 
stopping  its  train  of  cars  before  it  reached  the  high- 
way, unless  it  had  given  the  proper  signals  as  required 
by  statute;  that  it  should  have  averred  that  appel- 
lant's electric  railway  was  located  upon  a  public  high- 
way and  that  the  Chicago  and  Calumet  Terminal  Rail- 
way Company  had  given  proper  signals  designating 
its  intention  to  cross  the  highway;  that  otherwise  it 
shows  no  fault  upon  part  of  appellant. 

Counsel  content  themselves  with  the  statement  of 
the  proposition,  no  authority  is  cited,  no  argument 
made.  The  complaint  avers  that  neither  the  steam 
engine  nor  electric  car  gave  any  signal  of  its  ap- 
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proach  to  the  crossing;  that  those  in  charge  of  the 
electric  car  saw  the  steam  engine  approaching  and 
knew  that  it  would  reach  the  crossing  at  the  same 
time  with  the  electric  car.  In  the  opinion  of  the  court 
there  was  due  appellee  from  appellant  a  degree  of 
care  which  did  not  authorize  appellant,  under  the  cir- 
cumstances alleged,  to  indulge  a  presumption  at  the 
risk  of  the  lives  of  its  passengers. 

As  between  the  two  companies,  each  would  have  the 
right  to  presume  that  the  other  would  comply  with 
the  law,  but  the  controversy-  here  is  not  between  them. 
The  negligent  conduct  of  the  steam  railway  company 
could  not  excuse  the  negligence  of  appellant  in  run- 
ning its  car  in  the  way  of  the  engine.  Appellant 
owed  to  its  passengers,  under  the  circumstances,  the 
highest  degree  of  care. 

In  this  case  it  maj^  as  it  was  properly  said  in 
Proth^ro  v.  CUizens'  Sind  R.  W.  Co.,  134  lud.  431, 
Judge  Olds  speaking  for  the  court,  "In  relation  to  the 
general  transportation  of  passengers  when  danger  is 
constantly  apparent,  common  carriers  of  passengers 
are  required  to  exercise  the  highest  degree  of  care,  dil- 
igence, vigilance  and  skill."  Citing  Beach  on  Contribu- 
tory Negligence,  2d  ed.,  section  44;  Lonisvilley  etc.,  R. 
W.  Co,  V.  Snyder^  117  Ind.  435;  Louisville,  etc.,  R. 
W.  Co.  V.  Lucas,  119  Ind.  683;  Pennsylvania  Co,  v. 
Marion,  123  Ind.  415. 

Appellant  next  questions  the  right  of  the  court  to 
change  or  alter  interrogatories  submitted  by  a  party, 
under  the  practice  requiring  a  special  verdict,  and  the 
righ,t  of  the  court  to  submit  interrogatories  on  its  own 
motion  as  a  part  of  the  special  verdict. 

In  this  case  the  court,  on  its  own  motion,  prepared 
and  submitted  twenty-four  interrogatories,  to  which 
action  of  the  court  the  defendant  at  the  time  ex- 
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cepted,  and  the  actioo  of  the  court  is  assigned  as  a 
cause  for  a  new  trial. 

This  question  requires  a  construction  of  the  statute 
under  which  special  verdicts  are  authorized.  Counsel 
for  appellant  claim  that  the  authority  of  the  court  is 
limited  to  the  niodification  of  such  interrogatories  as 
are  manifestly  improper,  when  presented  by  counsel. 
Counsel  further  submit  that  the  court  erred  in  chang- 
ing interrogatories  submitted  by  the  defendant;  that 
when  the  court  frames  questions  to  be  propounded  to 
the  jury  "it  oversteps  its  authority  and  enters  the 
forum  of  the  practitioner." 

Counsel  cite  three  interrogatories,  modified  by  the 
court  by  striking  out  of  each  one  the  negative  "not" 
which  was  immediately  preceded  by  the  auxiliary 
"was."  For  further  illustration  of  this  exception  we 
give  one  of  the  interrogatories  in  which  it  is  claimed 
the  error  was  committed,  viz. :  "Is  it  not  a  fact  that  it 
did  not  exceed  one  minute  from  the  time  the  street 
car  stopped,  west  of  the  tracks,  until  it  advanced  and 
the  collision  took  place?"  The  omission  of  the 
word  "not"  where  it  first  occurs  in  this  interrogatory 
is  the  alleged  error.  The  answer  to  each  of  these  in- 
terrogatories was  "Yes."  With  "not"  in,  the  answer 
would  have  been  the  same;  the  change  by  the  court 
did  not  mislead  or  confuse  the  jury.  Apart  from  the 
right  of  the  court  to  erase  any  unnecessary  word  from 
an  interrogatory,  appellant  was  not  in  any  way 
harmed.  It  is  not  contended  by  counsel  that  the  an- 
swers to  these  interrogatories  thus  changed  by  the 
court  were  not  true  to  the  evidence. 

The  act  of  March  11, 1895  (Acts  1895,  p.  248;  section 
546,  Horner's  K.  S.  1896),  provides  that  "such  special 
verdict  shall  be  prepared  by  the  counsel  on  either  side 
of  such  cause  and  submitted  to  the  court,  and  be  sub- 
ject to  change  and  modifications  of  the  court."  Coun- 
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sel  admit  that  the  court  may,  under  the  statute, modify 
interrogatories,  but  contend  that  only  those  can  be 
changed  that  are  improper.  A  modification  of  an  in- 
terrogatory which  abridges  and  simplifies  it  without 
tending  to  confuse  the  jury  is,  we  think,  clearly  in  the 
power  of  the  court. 

It  is  recognized  as  true  that  attorneys  represent 
only  their  respective  clients  and  that  interrogatories 
prepared  by  them  are  generally  only  intended  to  elicit 
answers  consistent  with,  and  tending  to  support  their 
respective  theories  of  the  case.  It  is  the  duty  of  the 
trial  court  to  see  that  the  questions  are  so  framed  as  to 
be  readily  understood  by  the  jury  and  to  elicit  the 
truth  without  reference  to  the  effect  upon  the  inter- 
ests of  either  of  the  parties  litigant 

The  court  has  power  to  determine  whether  an  in- 
terrogatory be  properly  framed.  NicholSj  Admr.,  v. 
Statey  ex  rely  65  Ind.  512. 

Such  modifications  as  are  contemplated  by  the  stat- 
ute may  involve  the  framing  of  a  number  of  interrog- 
atories. If  the  interrogatories  prepared  by  counsel 
might,  in  the  opinion  of  the  court,  fail  to  elicit  mate- 
rial facts  it  would  be  the  duty  as  well  as  the  right  of 
the  court  to  frame  additional  ones.  We  think  this  is 
clearly  the  meaning  of  the  statute. 

Appellant's  counsel  also  claim  as  error  the  action  of 
the  court  in  admitting  the  testimony  of  witnesses 
Reynolds,  Ourry,  Funkhauser,  Murphy,  Crone  and 
Snively,  for  appellee,  after  she  had  closed  her  original 
case  and  dismissed  as  to  the  Chicago  and  Calumet 
Railway  Company,  and  the  defendant,  the  Street  Rail- 
way, had  introduced  its  evidence  and  rested.  The  ob- 
jection made  is  that  it  was  not  properly  rebutting; 
that  it  was  a  part  of  appellee's  original  case. 

The  testimony  of  these  witnesses  was  material  and 
it  is  admitted  by  appellant's  counsel  that  the  court 
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might  have  exercised  its  discretion  in  permitting 
plaintiff  to  introduce  this  class  of  evidence  out  of  its 
order,  upon  the  ground  of  discretion,  allowing  appel- 
lant an  opportunity  of  rebutting  it.  Citing  "it  is 
within  the  sound  discretion  of  the  court  to  admit  evi- 
dence to  sustain  the  action  in  chief,  after  the  defend- 
ant has  closed  his  defense,  when  the  defendant  still 
has  an  opportunity  to  contradict  it;  and  such  discre- 
tion would  have  to  be  greatly  strained  before  it  would 
become  ground  to  reverse  the  judgment."  Carter  v. 
Zenblirij  Admr.,  68  Ind.  436;  Sharp  v.  Badebaughj 
70  Ind.  547. 

George  Little,  motorman  for  appellant,  in  charge  of 
the  car  at  the  time  of  the  accident,  testified,  as  a  wit- 
ness for  appellant,  that  there  was  to  his  left,  between 
him  and  the  approaching  train,  a  small  watchman's 
shanty.  No  one  had  spoken  of  this  shanty,  on  the  part 
of  appellee,  except  a  Mr.  Turner,  who  had  testified  as 
to  the  location  of  the  watchman's  house  in  connection 
with  a  plat  intended  to  show  the  jury  the  tracks  and 
surroundings.  The  evident  purpose  of  the  motor- 
man's  testimony  was  to  show  that  the  shahty  ob- 
structed his  view  of  the  approaching  train.  The  tes- 
timony of  Reynolds,  Curry,  Shirts,  Funkhauser  and 
Murphy  was  intended  to  show  that  the  motorman 
could  see  the  approaching  train  from  the  point  where 
he  stood  before  his  car  started,  for  the  reason  that  the 
shanty  was  not  between  him  and  the  approaching 
train.    For  this  reason  it  was  rebuttal.. 

Besides,  the  record  shows  that  the  court  stated  in 
admitting  this  testimony  of  Reynolds,  "I  think  as  a 
matter  of  discretion  I  will  hear  the  witness  with  re- 
gard to  the  question  as  to  the  whereabouts  of  the 
shanty." 

The  record  does  not  disclose  that  appellant  made 
any  offer  to  introduce  testimony  to  rebut  the  testi- 


16         APPELLATE  COURT  OF  INDIANA, 

The  Hammond,  Whiting,  etc. ,  Railway  Company  v.  Spyzchalski. 

mony  of  these  witnesses.    It  cannot,  therefore,  be  said 
that  the  right  was  denied. 

Appellant  claims  as  error  the  i)ermitting  of  Dr.  P.  G. 
Ketchem  to  testify  in  rebuttal,  after  he  had  testified  as 
to  the  injuries  of  plaintiff  for  appellee  in  chief;  that  he 
was  permitted  in  his  re-examination  and  rebuttal  over 
the  objection  of  appellant  to  give  his  opinion  as  to  ad- 
ditional injuries  from  which  it  was  contended  plain- 
tiff was  suffering.  It  is  shown  by  the  record  that  Dr. 
Ketchem  testified,  when  first  upon  the  stand,  that  he 
had  examined  plaintiff  and  stated  her  general  condi- 
tion. Appellant  called  Dr.  David  J.  Loving,  who  tes- 
tified that  there  was  laceration  of  the  neck  of  the 
womb,  occasioned  by  child  birth,  and  that  the  womb 
was  enlarged  and  inflamed"* and  catarrhal,  and  that 
such  laceration  might  tend  to  abortion.  Dr.  Ketchem 
was  then  called  in  rebuttal  to  testify  upon  the  subject 
of  the  laceration  which  was  mentioned  by  Dr.  Loving, 
who  testified  as  to  the  laceration,  its  probable  effects 
and  the  time  of  its  occurrence,  for  the  purpose  of 
showing  that  it  was  not  the  laceration  which  pro- 
duced the  abortion  of  which  plaintiff  complained. 

The  laceration,  its  cause  and  effect  was  first  men- 
tioned by  Dr.  Loving,  and  it  was  proper  to  rebut  his 
medical  opinion. 

The  next  alleged  error  is  the  overruling  of  the  mo- 
tion for  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence. 

Affidavits  are  filed  to  show  that  after  the  trial  the 
appellant  discovered  evidence  that  appellee  was,  prior 
to  the  28th  of  October,  1894,  not  a  strong,  healthy 
woman,  but  an  invalid  and  subject  to  miscarriages. 
Representatives  of  appellant  attempt  in  these  affi- 
davits to  show  diligence  made  unavailing  to  obtain 
information  before  the  trial,  owing  to  the  adverse  con- 
ditions under  which  they  prosecuted  their  inquiries. 
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Appellee,  upon  the  trial,  testified  that  she  had  been 
a  strong,  healthy  woman;  that  she  was  married  to  her 
present  husband  in  1885;  that  between  that  time  and 
1893  she  had  borne  him  four  strong  and  healthy  chil- 
dren; that  she  was  pregnant  at  the  time  of  the  acci- 
dent. Appellee,  in  answer  to  affidavits  filed  by  appel- 
lant, presented  the  affidavit  of  herself  and  husband, 
and  the  affidavits  of  nine  other  persons,  her  neighbors 
and  acquaintances  for  years,  all  concur  that  prior  to 
the  accident  appellee  was  a  healthy  woman.  The 
fact  that  she  was  delivered  of  four  healthy  children 
within  eight  years  and  was  pregnant  with  a  fifth  at 
the  time  of  the  accident  is  a  sufficient  refutation  of 
the  statement  that  she  was  subject  to  miscarriages. 
So,  without  passing  upon  the  question  of  whether  due 
diligence  was  shown  by  appellant  in  seeking  informa- 
tion before  trial,  we  think,  the  newly  discovered  evi- 
dence is  fully  met  by  the  counter-affidavits.  Counsel 
for  appellant  contend  that  counter-affidavits  were  not 
admissible  to  controvert  any  facts  except  those  relat- 
ing to  the  question  of  diligence.  The  latest  expression 
of  the  court  upon  this  subject  is  found  in  First  Nat 
Bankj  etc.j  v.  Oibbons^  7  Ind.  App.  629,  and  is  decisive  of 
the  question. 

The  decision  is  important,  as  it  is  the  first  expres- 
sion upon  the  subject,  where  the  question  vfpjR  squarely 
presented  to  either  the  Supreme  or  Appellate  Court 
of  this  State.  Prior  to  the  decision  of  First  Nat.  Bank^ 
eiCj  V.  GibhonSj  supra,  there  were  reported  cases  in  this 
State  which  seemed  to  indicate  that  counter-affidavits 
might  be  received  as  to  the  truth  of  the  matter  stated 
to  be  newly  discovered  evidence.  DeHart  v.  Aper,  107 
Ind.  460;  New  Castle,  etc.,  R.  R.  Go.  v.  Chambers,  6  Ind. 
346;  Harris  v.  Rupel,  14  Ind.  209. 

These  cases,  however,  only  recognize  the  practice, 
Vol.  17—2 
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no  objection  haying  been  made  to  the  counter-affi- 
davits. 

Also^  in  People f  ex  rel.,  v,  Superior  Court y  etc.,  10 
Wend.  286;  Ames  v.  Howard,  1  Sumner  (TJ.  S.)  482; 
Williams  v.  Baldwin^  18  Johns.  489;  Coast  Line  R.  B. 
Co.  V.  Boston,  83  Ga.  387,  9  S.  E.  1108;  Thompson  v. 
Thompson,  88  Cal.  110,  25  Pac.  962,  the  practice  of 
receiving  counter-affidavits  as  to  the  truth  of  the 
statements  of  the  newly  discovered  witnesses  is  recog- 
nized, although  the  right  to  consider  them  was  not 
raised. 

In  Finch  v.  Greew,  16  Minn.  355,  the  question  was 
squarely  presented  and  decided,  the  court  holding 
that  it  was  proper  to  receive  counter-affidavits  for  the 
purpose  of  showing  that  the  alleged  ground  for  a  new 
trial  had  no  existence. 

In  First  Nat.  Banky  cic.j  v.  Gibbons,  supra,  counsel  for 
appellant  contended,  as  do  the  counsel  for  appellant 
in  the  case  at  bar,  that  judicial  controversies  ought 
to  be  determined  upon  the  fullest  presentation  of 
facts;  that  one  of  the  most  sacred  rights  under  our 
law  is  the  right  of  the  party  to  demand  that  the  facts 
of  his  case  shall  be  passed  upon  and  determined  by  a 
jury  of  his  peers.  If  a  party,  without  his  fault,  has 
been  deprived  of  important  and  material  evidence 
upon  a  trial,  he  should  have  another  opportunity  to 
present  the  entire  facts  to  another  jury,  whose  exclu- 
sive province  it  would  be  to  determine  as  to  the  credi- 
bility of  the  witnesses  and  the  weight  to  be  given  to 
their  testimony  and  the  facts  established  by  the  tes- 
timony. That  if  the  court  assumes  to  consider  counter- 
affidavits  as  to  such  matters  it  determines  in  advance 
the  very  things  which  belong  to  the  exclusive  province 

of  the  jury. 

The  court  conceded  the  force  of  the  argument,  but 
held  that  the  counter-affidavits  were  properly   re- 
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ceived,  stating  that,  "it  is  undeniably  true  that  there 
are  many  facts  in  judicial  controversies  which  a  party 
is  not  entitled  to  have  submitted  to  a  jury,"  and  that, 
in  the  opinion  of  the  court,  no  "extraordinary  hardship 
is  imposed  upon  the  unsuccessful  party  by  the  practice 
of  admitting  counter-affidavits  as  was  done  in  this 
case."  Thomlntrgy  Admr.y  v.  Buck^  13  Ind.  App.  446. 
The  case  of  First  Nat.  Banky  etc.^  v.  OihhonSj  auprOy  is 
cited  and  approved  upon  the  same  proposition. 

It  is  clearly  shown  by  the  evidence  that  appellee 
was  bruised  and  injured  about  the  breast  and  abdo- 
men; that  she  was  that  day  taken  sick,  and  was  sick 
for  three  weeks  with  symptoms  of  abortion,  at  which 
time  the  miscarriage  occurred. 

The  court  does  npt  feel  justified,  in  view  of  the  state- 
ments pro  and  con  in  the*  affidavits,  to  disturb  the  rul- 
ing of  the  trial  court  on  said  motion.  Newly  discov- 
ered evidence,  to  warrant  the  granting  of  a  new  trial, 
should  be  of  such  a  decisive  character  as  to  render  it 
reasonably  certain  that  another  trial  would  bring 
about  a  different  result.  Morrison  v.  Carey ^  129  Ind. 
277. 

After  the  jury  had  retired  and  deliberated  twenty- 
four  hours j  they  returned  into  court  with  answers  to 
the  interrogatories,  and  the  court  having  examined 
them,  gave  the  jury  instructions  directing  them  in  re- 
lation to  answering  certain  of  the  interrogatories; 
after  these  instructions  were  given,  the  jury  again  re- 
tired. 

One  of  the  interrogatories  in  question.  No.  32,  was  as 
follows:  "Did  the  mortorman  in  charge  of  the  street 
car  of  the  defendant,  which  collided  with  the  car  on 
the  track  of  the  Chicago  &  Calumet  Terminal  Railway 
Comjwny,  look  and  listen  for  approaching  trains  be- 
fore proceeding  to  move  his  car  forward  across  the 
tracks  of  the  Chicago  &  Calumet  Terminal  Railway 
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Company  at  said  point?"  To  which  the  jury  answered, 
"There  is  no  evidence  that  he  did  look  or  listen," 

When  the  jury  finally  returned  to  the  court,  their 
answer  to  this  interrogatory  was  **No." 

Interrogatory  No.  17  is  as  follows :  "If  you  find  the 
fact  to  be  that  the  mortorman  might  have  looked  at 
that  train  and  thereby  avoided  the  collision,  state 
whether  he  did  look  at  that  point?"  Their  answer  was, 
"There  is  no  evidence  that  he  did  look."  After  the 
instruction  their  answer  to  this  question  was  "No." 

Counsel  for  appellant  objected  to  the  directions 
given  the  jury  as  to  these  interroigatories.  We  think 
the  objection  was  not  well  taken.  It  is  the  duty  of  the 
court,  expressed  in  numerous  decisions  •  of  the  Su- 
preme Court,  to  require  a  jury  to  give  definite  and 
specific  answers  to  interrogatories,  when  the  evidence 
will  warrant  it.  That  the  evidence  did  warrant  it  in 
this  case  is  made  apparent  by  the  direct  answers. 
Peters  v.  Lane,  65  Ind.  391;  Carpenter  v.  Oalloway^ 
73  Ind.  418;  Pittsburgh,  etc.,  B.  W.  Co.  v.  Hixon,  110 
Ind.  225;  Cleveland,  etc.y  R.  W.  Co.  v.  Ashury^  120 
Ind.  289. 

Counsel  object,  too,  that  the  instructions  as  to  these 
interrogatories  were  not  given  in  writing.  The  record 
does  not  show  that  there  was  a  request  that  the  in- 
structions should  be  in  writing. 

A  Mr.  Turner  testified  as  a  witness  in  behalf  of  the 
defendant.  He  was  asked,  "what  is  the  fact  as  to  any 
inquiry  after  you  arrived  there  as  to  any  person  being 
hurt?"  And  the  witness  answered,  "The  conductor 
came  around  taking  the  names  of  the  people  and 
asked  if  there  was  any  one  hurt,  I  believe  the  con- 
ductor of  the  railroad  train  did  the  same  thing.  The 
witness  was  then  asked,  "Was  this  inquiry  made  loud 
enough  for  all  the  people  to  hear  it?"  To  which  appel- 
lee objected,  and  the  court  sustained  the  objection,  and 
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appellant  excepted.  There  was  no  error  in  this  ruling. 
The  question  called  for  a  mere  conclusion  of  the  wit- 
ness. It  was  for  the  witness  to  describe  the  circum- 
stances and  the  tone  of  voice  in  which  the  question 
was  asked,  and  for  the  jury  to  determine  whether 
appellee  had  heard.  Appellant  also  excepted  to  the 
ruling  of  the  court  in  refusing  to  allow  one  Frank 
Crone,  conductor  on  the  electric  car,  who  testified  as  a 
witness  in  behalf  of  appellant,  to  testify  as  to  the  in- 
structions given  him  by  the  appellant  as  to  his  duties 
in  exercising  care  at  railroad  crossings^  There  was 
no  error  in  this.  Instructions  to  the  agent  or  em- 
ploye to  be  cautious  and  diligent  would  not  excuse 
negligence  if  the  agent  disregarded  the  instructions.    . 

Finally,  it  is  contended  that  in  as  much  as  it  was 
shown,  upon  cross-examination  of  the  motorman  and 
conductor,  that  they  were  discharged  from  the  em- 
ployment of  the  street  railway  company,  appellant 
should  have  been  permitted  to  prove  by  A.  M.  Turner 
that  at  the  time,  and  three  months  after  he  discharged 
them,  he  had  no  knowledge  that  any  person  had  been 
hurt  by  the  collision,  except  a  Mrs.  Jullier. 

If  the  plaintiff  was  injured,  as  alleged  in  her  com- 
plaint, and  as  the  jury  have  found  that  she  was, 
whether  these  employes  were  discharged  because 
their  negligence  may  have  contributed  to  the  injury 
of  one  passenger  or  of  many  could  not  affect  the.rights 
of  plaintiff. 

We  have  carefully  examined  the  record  and  read 
with  profit  the  able  and  instructive  briefs  of  counsel. 
We  concede  the  force  and  ingenuity  of  the  argument 
in  support  of  the  appeal,  but  we  have  found  no  error 
entitling  the  appellant  to  a  new  trial. 

Judgment  affirmed. 
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Wagner,  Administrator. 

[No.  1,880.    FQed  Nov.  5, 1896.    Rehearing  denied  Feb.  8, 1897.] 

Master  and  Servant. —ZnotrZedge  of  Danger, — Assumption  of  Risk. 
— It  is  the  dntj  of  the  master  to  furnish  reasonably  safe  places  in 
which,  and  appliances  with  which  the  servants  are  to  work,  and  to 
exercise  the  same  care  to  keep  them  in  such  condition.  The  serv- 
ant assumes  all  risks  ordinarialy  incident  to  the  work  in  which 
he  engages,  but  he  does  not  assume  the  hazards  occasioned  by  the 
master's  negligent  breach  of  duty,  unless  with  knowledge  thereof 
he  continues  in  the  master^s  service,    p.  fS, 

Pleadino. — Complaint — Sufficiency  of  in  Action  for  Damages. — 
Negligence, — In  an  action  against  a  railroad  company  to  recover  for 
the  death  of  plaintiff's  decedent  the  general  averments  of  negli- 

>  gence,  or  want  of  contributory  negligence  or  knowledge  of  dan- 
gerous defects,  will  be  deemed  sufficient  as  against  a  demurrer, 
unless  the  facts  specifically  stated  clearly  show  the  contrary;  the 
general  averment  of  knowledge  or  want  of  knowledge  includes 
both  actual  and  imputed  knowledge,  p.  ^i. 

Appeal  and  Error. — Bill  of  Exceptions, — Longhand  Manuscript  of  ^ 
Evidence, — A  statement  in  the  bill  of  exceptions  that  "the  follow- 
ing is  the  original  longhand  manuscript  as  the  same  was  made  and 
filed,"  sufficiently  shows  that  such  manuscript  was  filed  before  it 
was  incorporated  in  the  bill  of  exceptions,    pp.  25,  26, 

Master  and  Servant. — Assumption  of  Risk. — A  railroad  brakeman, 
although  without  experience,  assumes  the  dangers  incident  to 
coupling  gravel  cars  constructed  in  such  manner  that  by  reason  of 
aprons  or  an  extension  of  the  floor  of  the  car  at  each  end  only  about 
an  inch  of  space  was  left  between  the  cars  when  ohoved  together, 
when  such  aprons  were  in  plain  view  of  the  brakeman  and  he  had 
abundant  time  and  opportunity  to  see  them  and  had  his  attention 
called  *to  them  by  the  conductor  and  to  the  necessity  of  keeping 
from  between  them.   pp.  26,  j^7. 

Evidence. — Assumption  of  Risk, — Burden  of  Proof. — In  an  action 
for  the  death  of  an  employe  the  burden  is  on  plaintiff  to  show  that 
decedent  did  not  assume  the  risk  of  the  danger,    p,  27, 

From  the  Huntington  Circuit  Court    Reversed. 

W.  O.  Johnson^  J.  B.  Kennery  and  U,  S.  Leshj  for 
appellant 

J.  Fred  France  and  Z.  T.  Dungan,  for  appellee. 
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Gavin,  J. — Appellee  sued  to  recover  for  the  death 
of  his  decedent,  appellant's  servant,  who  lost  his  life 
through  its  negligence. 

It  is  charged  in  the  complaint  that  the  decedent 
was,  when  employed  by  appellant,  without  experience 
or  training  as  a  brakeman,  of  which  fact  appellant 
was  informed;  that  appellant  operated  a  gravel  train, 
the  cars  of  which  were  provided  with  aprons  at  each 
end  consisting  of  a  plank  platform,  being  really  an  ex-, 
tension  of  the  floor  of  the  car,  by  means  of  which, 
when  the  cars  were  coupled,  there  was  formed  a  con- 
tinuous floor  without  any  open  space  between  the 
cars;  that  these  aprons  ought  to  have  been  and  were 
usually  put  on  with  hinges  so  that  they  could  be 
folded  back,  thus  leaving  the  space  between  the  cars 
open;  but  appellant's  cars  were  negligently  and  care: 
lessly  constructed  without  any  hinges  for  the  aprons, 
which  were  thereby  fixed  and  fast  to  the  end  of  the 
car,  thus  making  them  unsafe  and  dangerous,  as  ap- 
pellant knew,  but  that  decedent  was  ignorant  of  the 
unsafe  and  dangerous  construction  of  such  cars;  that 
without  any  notice  of  their  character,  and  without  any 
instruction  from  appellant  as  to  how  such  cars  should 
be  coupled,  he,  without  fault  or  negligence,  undertook 
to  make  a  coupling  of  such  cars  and  was  caught  by  the 
aprons,  and  crushed  to  death. 

The  correlative  rights  and  duties  of  master  and  serv- 
ant are  considered  and  authorities  cited  in  Penn- 
sylvania  Co.  v.  Witte,  16  Ind.  App.  683;  Louisvillej 
etc.  J  B.  W.  Co.  V.  QuinTiy  14  Ind.  App.  654. 

We  do  not  deem  it  necessary  to  again  review  them. 

It  is  well  settled  that  it  is  the  duty  of  the  master 
to  exercise  reasonable  care  to  furnish  reasonably  safe 
places  in  which,  and  appliances,  with  which  the  serv- 
ants are  to  work,  and  to  exercise  the  same  care  to 
keep  them  in  such  condition.    It  is  also  true  that  the 
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servant  assumes  all  the  risks  ordinarily  incident  to 
the  work  in  which  he  engages,  but  the  servant  does 
not  assume  the  hazards  occasioned  by  the  master's 
negligent  breach  of  his  duty,  unless,  with  knowledge 
thereof,  he  continues  in  the  master's  service,  when,  as 
a  general  rule  (subject  to  some  exception^  with  which 
we  have  not  now  to  deal),  the  servant  is  in  Indiana 
held  to  assume  these  added  hazards. 

In  actions  such  as  this  the  general  averments  of 
negligence,  or  want  of  contributory  negligence,  or 
knowledge  of  dangerous  defects,  will  be  deemed  suffi- 
cient as  against  a  demurrer,  unless  the  facts  specific- 
ally stated  clearly  show  the  contrary.  EvansvUlCy 
etc.y  R.  B.  Co.  V.  Malott,  13  Ind.  App.  289;  Eureka^ 
etc.,  Co.  V.  BridgewateVy  13  Ind.  App.  333. 

The  general  averment  of  knowledge  or  want  of 
knowledge  includes  both  actual  and  imputed  knowl- 
edge.   Pennsylvania  R.  R.  Co.  v.  WUtey  supra. 

It  is  urged  by  counsel  that  the  facts  set  forth  show 
that  the  deceased  must  have  known  the  condition  of 
these  cars,  because  it  was  open  and  obvious.  It  is 
sufficient  answer  to  this  to  say  that  for  aught  that  ap- 
pears, this  coupling  may  have  been  undertaken  in  the 
dark,  or  in  such  a  storm,  or  under  such  circumstances 
requiring  haste  and  speed,  as  that  he  may  not  have 
had  the  opportunity  to  learn  their  character.  The  spe- 
cific facts  are  not  sufficient  to  overthrow  the  general 
allegations. 

When  we  take  up  the  consideration  of  the  ques- 
tions presented  by  the  motion  for  a  new  trial,  we  are 
confronted  with  the  contention  of  counsel  for  appellee 
that  the  evidence  is  not  in  the  record,  because  it  does 
not  appear  that  the  reporter's  manuscript,  which  is 
embodied  in  the  transcript  without  copying,  was  filed 
with  the  clerk,  before  it  was  incorporated  in  the  bill 
of  exceptions. 

In  Hull  V.  Louthy  Odn.,  109  Ind.  315,  the  Supreme 
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Court  held  it  to  be  sufficient  compliance  with  the 
statute  that  the  evidence  should  be  filed  with  and  as 
a  part  of  the  bill  of  exceptions. 

In  Holt  V,  RockhUlj  143  Ind,  530,  however,  that  court 
stated:  "A  strict  compliance  with  the  statute,  there- 
fore, requires  that  such  longhand  manuscript  be 
filed  in  the  clerk's  office  before  it  is  incorporated  in 
the  bill  of  exceptions,  and  that  fact  must  be  shown 
in  the  transcript  in  the  bill  of  exceptions  or  in  some 
other  appropriate  way."  Whether  or  not,  however, 
this  strict  construction  should  be  given,  and  the  stat- 
ute enforced  as  mandatory,  the  court  did  not  abso- 
lutely decide.  In  DcHart  v.  Boards  etc.,  143  Ind.  363, 
that  court  did,  however,  authoritatively  declare  the 
rule  to  be  as  intimated  in  the  decision  first  quoted. 
Saying:  "There  is  nothing  to  show  that  the  longhand 
manuscript  was  ever  filed  in  the  clerk's  office  before 
it  was  incorporated  in  the  bill  of  exceptions.  This, 
the  statute  requires  to  be  done.  Section  1476,  Bums' 
R.  S.  1894  (1410,  R.  S.  1881)." 

These  cases  are  followed  and  approved  in  Smith  v. 
Statey  145  Ind.  176,  and  Hull  v.  Louth,  Qdn.,  supra,  is 
there  declared  to  have  been  overruled  by  them.  The 
court  announcing  that  "it  is  the  rule,  as  required  by 
said  statute,  and  as  firmly  fixed  by  the  decisions  of 
this  court,  that  the  longhand  manuscript  copy  of  the 
evidence,  as  taken  down  by  the  shorthand  reporter, 
shall  be  filed  in  the  clerk's  office  before  it  is  incorpo- 
rated in  the  bill  of  exceptions." 

The  rule  established  by  these  cases  is  reaffirmed  in 
Indianaj  etc.,  B,  B.  Co.  v.  Lynchy  145  Ind.  1;  Beatty 
V.  Miller,  146  Ind.  231;  Thrash  v.  Starbucks  146  Ind. 
678. 

In  this  case,  the  bill  of  exceptions  certifies,  upon 
its  first  page,  that  the  evidence,*  rulings,  etc.,  were 
duly  taken  down  by  the  official  reporter,  "of  which 
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evidence,  rulings,  objections  and  exceptions  so  made 
and  taken,  the  following  is  the  original  longhand 
manuscript  as  the  same  was  made  and  filed.'' 

In  HoU  V.  Rockhilly  supra^  it  will  be  observed  that 
the  court  expressly  recognizes  the  bill  of  exceptions 
as  one  of  the  appropriate  sources  from  which  this 
court  may  learn  that  the  manuscript  was  filed  before 
it  was  incorporated  in  the  bill  of  exceptions.  This 
fact  is,  by  the  bill  in  this  case,  satisfactorily  estab- 
lished. 

From  the  evidence  it  appears  that  the  deceased  had 
been  in  appellant's  employ  as  an  extra  brakeman  for 
several  months,  that  the  conductors  under  whom  he 
worked  had  reported  him  to  be  awkward,  clumsy  and 
careless,  and  not  able  to  think  and  act  quick  enough 
to  make  a  competent  brakeman,  and  refused  to  take 
him  out  with  them;  that  for  this  reason  the  train- 
master, desiring  to  furnish  him  employment,  directed 
him  to  report  to  Mr.  Firman,  the  foreman  in  charge  of 
work  in  a  cut,  and  he  would  set  him  to  work.  The 
trainmaster,  after  conferring  with  Firman,  directed 
him  to  transfer  a  switchman  to  the  work  of  braking 
and  to  give  deceased  his  place.  On  the  next  day,  de- 
ceased went  out  to  the  cut  and  reported  to  the  con- 
ductor of  the  train,  who  set  him  to  braking,  suppos- 
ing that  was  what  he  was  sent  for.  The  conductor 
testifies  that  while  he  was  fixing  a  brake  upon  a  car 
which  was  then  coupled  to  another,  he  called  de- 
ceased's attention  to  the  aprons  and  told  him  he  must 
keep  away  from  between  them  and  must  stoop  down 
under  and  use  a  stick  to  make  a  coupling.  The  day 
was  clear  and  bright.  About  eight  o'clock  in  the 
morning  deceased  undertook  to  make  his  first  coup- 
ling and  was  caught  by  the  aprons  while  standing  be- 
tween the  cars  and  was  crushed  to  death.  The  cars 
were  eight  or  ten  feet,  or  a  car  length  apart  when  he 
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gave  the  signal  to  shove  them  together.  There  was 
nothing  to  require  unusual  haste,  there  was  no  un- 
usual speed  of  the  approaching  car  and  nothing  to 
detract  his  attention  from  his  work,  so  far  as  the  evi- 
dence-discloses. The  aprons  projected  on  each  car 
about  twelve  inches,  leaving  only  an  inch  between 
them,  when  the  cars  were  shoved  up  together.  The 
apron  extended  across  the  full  width  of  the  car  and 
beyond  and  over  the  pin  which  held  the  link  in  place. 
When  he  raised  the  pin  he  could  not  help  but  see  the 
apron,  if  he  looked  at  all.  So  far  as  api>ears  there 
was  nothing  whatever  to  prevent  his  seeing  the  apron 
upon  the  coming  car. 

The  evidence  is  absolutely  without  contradiction 
that  these  aprons  were  in  plain  view,  clearly  to  be 
seen;  that  he  had  abundant  opportunity  to  see  them, 
and  that  his  attention  was  expressly  directed  to  them 
and  to  the  necessity  of  keeping  out  from  between 
them. '  The  averment  that  he  was  ignorant  of  the 
character  of  the  cars  is,  therefore,  necessarily,  wholly 
unproved. 

In  our  State  the  burden  is  upon  the  plaintiff  to 
show,  in  such  actions  as  this,  that  he  did  not  assume 
the.risk  of  the  danger.  Knowledge  of  the  danger  or 
the  existence  of  such  facts  as  that  by  the  exercise  of 
reasonable  care  he  might  have  known  thereof,  ordi- 
narily, constitutes  an  assumption  of  the  risk.  Lou- 
isvilley  etc.y  R.  W.  Co.  v.  Quinn^  suprOy  and  authorities 
there  cited. 

As  we  said  in  Pennsi/lvania  Co.  v.  WittCy  supra,  as- 
sumption of  the  risk  is  an  independent  element  or 
factor,  the  nonexistence  of  which  must  be  specifically 
denied  in  the  complaint  and  satisfactorily  proved 
upon  the  trial,  and  "although  the  servant  may  not 
have  actual  knowledge  of  the  existence  of  the  dan- 
gerous defect,  if  the  defect  is  open  and  obvious,  so  that 
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in  the  exercise  of  reasonable  care  in  the  discharge  of 
his  duties  he  ought  to  have  known  it,  then  he  will  be 
deemed  to  have  known  that  which  he  should  have 
learned.  Muncie  Pulp  Co.  v.  J  ones  j  11  Ind.  App.  110; 
Ijynch  V.  Chicago^  etc.,  R.  K.  Co.^  8  Ind.  App.  516. 

We  have  endeavored  to  give  to  this  case  that  atten- 
tion and  consideration  asked  for  by  the  earnest  ai>- 
peals  of  counsel,  but  are  compelled  to  conclude  that 
the  appellee  failed  to  establish  this  essential  element 
of  his  case. 

Judgment  reversed,  with  instructions  to  sustain 
the  motion  for  a  new  trial. 

On  Petition  for  Behearing*. 

Henley,  J. — Counsel  for  appellee  contend  that  a 
rehearing  should  be  granted  in  this  case  and  earnestly 
insist  that  the  evidence  is  not  in  the  record.  We  have 
carefully  examined  the  record  and  find  therefrom  that 
the  longhand  transcript  of  the  evidence  was  first  filed 
in  the  clerk's  office,  that  the  same  was  certified  as 
correct  by  the  trial  court,  and  that  afterwards  the 
bill  of  exceptions,  containing  the  longhand  transcript, 
was  filed  with  the  clerk.  This  is  a  compliance  vfith 
the  rule  as  established  by  the  Supreme  Court  and  fol- 
lowed by  this  court.  We  find  no  cause,  upon  examina- 
tion of  the  evidence  to  in  any  way  change  the  decision 
of  the  court  heretofore  announced  upon  this  appeal. 

A  rehearing  is  denied. 
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The  Elkhart  and  Western  Rahjioad  Company 

V.  Waldorf. 

[No,  2.101.    Filed  February  4, 1897.] 

Appeal. — Law  of  Case, — A  decision  of  the  Appellate  Court,  whether 
right  or  wrong,  is  binding  upon  a  subsequent  appeaL 

Same. — Excessive  Dttmages. — A  Terdict  will  not  be  disturbed  on  ap- 
peal on  the  ground  of  excessive  damages,  unless  it  is  so  excessive  as 
to  indicate  that  the  jury  acted  from  prejudice,  partiality,  or  cor- 
ruption. 

Evidence.— Optnion. — ^Where  the  facts  were  fully  placed  before  the 
jury,  it  was  not  error  to  exclude  opinion  evidence  based  thereon, 
where  an  opinion  could  have  been  readily  formed  by  the  jurors. 

Same. — Where  a  Witness  is  Asked  to  Repeat  a  Conversation, — A  wit- 
ness who  is  asked  to  repeat  a  conversation  had  at  some  previous 
time  must  give  the  conversation  as  it  occurred,  or  the  substance  of 
it,  and  leave  the  court  or  jury  to  determine  what  the  parties 
intended. 

From  St.  Joseph  Circuit  Court    Affirmed. 

Henry  C.  Dodge^  for  appellant. 

A.  L.  Brick  and  Alex.  Wilhelm^  for  appellee. 

Robinson,  J. — In  the  spring  of  1893  the  appellee 
was  the  owner  of  two  certain  adjoining  tracts  of  land 
containing  one  and  one-half,  and  ten  acres,  respect- 
ively, and  the  appellant,  desiring  to  construct  its 
Tailroad  over  said  land  bought  the  same  and  received 
a  deed  containing  the  following  clauses: 

"Said  grantor  reserves  the  right  to  possession  of  the 
entire  tract  of  land,  above  described,  for  a  i)eriod  of 
one  year  from  the  date  hereof,  except  a  right  of  way 
sixty-six  feet  wide  across  the  first  above  described 
tract  of  land.  Also  the  right  of  possession  for  a  period 
of  two  years,  from  the  date  hereof,  to  all  that  portion 
lying  south  of  said  right  of  way,  unless  said  party 
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shall  desire  all,  or  any  portion  thereof,  except  that 
portion  occupied  by  said  brickyard,  for  railroad  pur- 
poses. 

"The  grantee  hereby  agrees  to  put  in  all  necessary 
crossings  for  the  use  of  the  grantor,  during  his  occu- 
pancy of  said  premises. 

"Grantee  reserves  the  right  to  enter  any  portion  of 
said  premises  at  all  times  to  make  any  needed  repairs, 
or  to  protect  said  property  in  any  manner.  Said 
grantor,  during  his  tenancy,  agrees  to  keep  the  same 
occupied  and  cared  for,  the  same  as  if  he  was  the 
owner/' 

At  the  time  the  deed  was  executed  there  was,  upon 
the  south  part  of  the  land,  a  brickyard,  with  machin- 
ery and  sheds  worth  about  fSOO.OO,  also  a  clay  bed 
already  opened.  The  brickyard  and  clay  bed  were 
adapted  to  the  business  of  brick  making  and  the  land 
was  unfit  for  any  other  use. 

Soon  after  the  execution  of  the  deed  mentioned 
above,  the  railroad  company  constructed  its  tracks 
across  the  land,  and  made  it  impracticable,  as  appel- 
lee claimed,  to  run  the  brick  yard,  and  for  this  al- 
leged invasion  of  the  rights  of  the  appellee,  this  suit 
was  brought  to  recover  damages. 

Upon  the  issues  joined  there  was  a  trial  by  jury  and 
a  verdict  for  the  appellee,  and  over  appellant^s  motion 
for  a  new  trial  judgment  was  rendered  on  the  verdict. 

The  only  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

The  first  and  second  reasons  in  the  motion,  for  a 
new  trial,  namely,  that  the  verdict  of  the  jury  is  not 
sustained  by  sufficient  evidence  and  is  contrary  to  law 
may  be  considered  together.  These  reasons  for  a  new 
trial  require  a  construction  of  the  deed  conveying 
the  land  in  question  by  the  appellee  to  the  appellant. 

The  deed  in  question  was  under  consideration  in 
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this  court  wh^n  this  case  was  here  on  a  former  appeal. 
Waldorf  v.  Elkhart,  ete.,  R.  /?.  Co.,  13  Ind.  App.  134.  In 
that  case  the  court  said:  "The  trial  court  seems  to 
have  disposed  of  the  case  upon  the  theory  that  under 
the  provisions  of  the  deed  appellant  had  no  right  to 
dig  up  the  clay  for  brick. 

"Counsel  for  the  appellee  are  of  the  opinion  that  the 
truth  of  this  proposition  is  self-evident  and  needs  no 

authority.    With  this  view  we  are  unable  to  agree. 

•    •    • 

"In  this  case  it  was  clearly  the  intention  of  the 
parties,  as  expressed  in  the  deed,  that  the  grantor  was 
to  have,  not  only  the  naked  possession,  but  the  use 
and  enjoyment  of  the  land,  and  that  certainly  in- 
cluded the  right  to  use  it  for  a  brick  yard  and  to  dig 
the  clay  from  the  opened  pit,  these  being  essential  to 
the  use  of  that  portion  of  the  land  for  the  only  pur- 
pose for  which  it  was  fitted." 

We  think  that  by  the  terms  of  the  deed  the  inten- 
tion of  the  parties  is  manifest,  that  at  the  time  the 
deed  was  made  there  should  be  a  limited  reservation 
in  the  deed  in  favor  of  the  grantor,  and  that  there 
should  be  a  limitation  on,  and  an  exception  out  of  that 
limited  reservation.  That  is  to  say,  the  grantor's 
reservation  of  the  right  of  possession  to  the  south  half 
of  the  land  for  two  years  was  limited  by  the  right  of 
the  railroad  company  to  take  possession  for  railroad 
inirposes  within  the  two  years^  of  all  or  any  portion  of 
the  land  except  that  part  of  the  land  occupied  by  the 
brick  yard.  The  possession  of  that  part  of  the  land 
occupied  by  the  brick  yard  was  reserved  absolutely 
for  two  years,  and  the  possession  of  the  rest  was  re- 
served for  two  years,  unless  the  railroad  company 
wanted  it  within  that  time  for  railroad  purposes. 

It  is  earnestly  insisted  by  appellant's  counsel,  that 
the  reservation  in  the  deed  was  not  construed  on  the 
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former  appeal.  The  point  in  controversy  is,  what  do 
the  words  "occupied  by  said  brick  yard''  mean,  when 
taken  in  connection  with  the  whole  instrument,  and 
what  part  of  the  land  would  that  expression  include? 

We  think  the  language  used  in  the  opinion,  on  the 
former  appeal,  and  as  set  out  above,  is  a  construction 
of  the  deed  in  question,  and  whether  that  construc- 
tion be  right  or  wrong,  it  is  the  law  on  this  appeal. 
Linton  Goal,  etc.,  Co.  v.  Per  sons  j  15  Ind.  App.  69. 

The  third  and  fourth  grounds  for  a  new  trial  were, 
that  the  damages  assessed  were  erroneous  and  excess- 
ive. The  jury  gave  appellee  a  verdict  for  |1,500.00, 
but  a  remittitur  for  $750.00  was  entered  and  judgment 
rendered  for  th-e  balance. 

Under  the  construction  that  has  been  placed  upon 
the  deed  the  appellee  was  entitled,  under  the  reser- 
vation, to  mine  clay  on  the  premises  for  two  years. 
There  is  evidence  in  the  record  that,  before  the  rail- 
road was  built,  the  land,  where  the  brick  yard  and 
clay  beds  were  located,  was  worth  nothing,  except  for 
brick  yard  purposes,  and  that  the  value  for  that  pur- 
pose for  two  years  was  $3,000.00,  and  that  after  the 
railroad  had  built  its  track  across  the  clay  beds  the 
land  was  worthless  as  a  brick  yard;  that  the  fair 
rental  value  for  the  two  years  of  the  brick  yard  and 
clay  beds  at  the  time  the  road  was  built  was  from 
$1,000.00  to  $1,500.00  per  annum,  and  that  after  the 
railroad  was  built  the  land  had  no  rental  value  as  a 
brick  vard. 

If  the  appellee  was  injured  by  the  construction  of 
the  railroad  across  the  beds,  and  was  entitled  to  dam- 
ages therefor,  he  was  entitled  to  recover  in  one  suit 
all  damages  that  flow  from  the  wrongful  act  of  the 
railroad  company.  If  the  act  done  is  necessarily  in- 
jurious, and  is  of  a  permanent  nature,  the  party  in- 
jured may  at  once  recover  his  damages  for  the  whole 
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injury.  1  Sedg.  on  Damages  (8th  ed.),  section  94,  95; 
3  Sedg.  on  Damages  (8th  ed.),  section  924;  Pierce  Rail- 
roads, 229,  230;  Strickler  v.  Midland  R.  W.  Co.,  125 
Ind.  412. 

It  is  well  settled,  by  numerous  decisions  in  this  State, 
that  courts  will  not  interfere  with  the  verdict  of  a  jury 
on  the  ground  of  excessive  damages,  unless  they  are, 
as  said  by  Chancellor  Kent,  "so  outrageous  as  to 
strike  everyone  with  the  enormity  and  injustice  of 
them,  and  so  as  to  induce  the  court  to  believe  that  the 
jury  must  have  acted  from  prejudice,  partiality  and 
corruption.'^  Lake  Erie,  etc.,  R.  W.  Co.  v.  Acres,  108  Ind. 
548;  Louisville  J  etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409, 
and  cases  cited;  Ohio,  etc.,  R.  W.  Co.  v.  Judy,  120  Ind. 
397;  Kelley  v.  Kelley,  8  Ind.  App.  606. 

We  cannot  say  that  the  damages  assessed  in  this 
case  appear  at  first  blush  to  be  outrageous  or  ex- 
cessive. 

Appellant  says,  in  his  brief,  that  the  questions 
raised  by  the  assignment  of  the  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  and  fifteenth  grounds  for  a  new  trial  are 
each  and  every  one  of  them  well  assigned,  if  the  con- 
struction which  appellant  insists  should  obtain  in 
reading  the  deed  as  reformed  is  correct.  But  as  ap- 
pellant's construction  of  the  deed  did  not  obtain  on 
the  former  appeal,  it  is  not  necessary  to  notice  further 
these  several  grounds  for  a  new  trial. 

The  sixteenth  ground  for  a  new  trial  was  predicated 
upon  the  refusal  of  the  court  to  permit  the  appellant 
to  prove  by  a  certain  witness,  Dryhuff,  who  had  made 
a  careful  examination  by  drilling,  that  there  was  no 
clay  within  fifteen  feet  of  the  surface  at  any  point 
touched  by  the  line  of  the  railroad,  or  in  any  manner 
interfered  with  by  establishing  the  tracks.  The  wit- 
VOL.  17—3 
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ness  had  already  testified  in  detail  about  a  number 
of  borings  he  had  made  on  the  land,  and  as  to  the  re- 
sult of  such  borings,  whether  or  not  he  found  clay,  and 
if  so  how  deep  it  was  under  the  surface,  thickness  of 
the  strata,  location,  and  in  fact  all  about  the  tests  he 
had  made.  The  question  asked  simply  called  for  an 
opinion  of  the  witness  whether,  from  the  tests  he  had 
made,  there  was  or  was  not  any  clay  within  a  certain 
depth  below  the  surface.  The  witness  had  already 
detailed  to  the  jury  all  the  knowledge  he  had  on  the 
subject. 

In  the  case  of  Brunkcr  v.  Cummins^  133  Ind.  413, 
Elliott,  J.,  speaking  for  the  court,  said:  "It  is  safe 
to  assume  at  the  outset,  that  where  the  facts  can  be 
fully  placed  before  the  jury,  opinion  evidence,  even 
from  experts,  is  incompetent  if  the  facts  are  of  such 
a  nature  that  jurors  are  as  well  qualified  to  form  an 
opinion  upon  them  as  the  witnesses."  Connecticut^  etc., 
Ins.  Co.  V.  Lathrop,  111  U.  S.  612;  Milwaukee^  etc.^  R.  R. 
Co.  V.  Kellogg,  94  U.  S.  469. 

In  this  case,  there  was  no  necessity  for  the  evidence 
called  for  by  the  question,  for  the  facts  embodied  in 
the  question  had  already  been  given  to  the  jury,  and 
an  opinion  could  have  been  readily  formed  by  the  jury 
upon  the  facts  which  the  witness  had  already  given 
them.  Nor  is  it  shown  by  the  record  that  the  witness 
was  competent  to  testify  as  an  expert  on  the  subject 
of  clay,  suitable  for  brick  making.  Toledo,  etc.,  R.  R. 
Co.  V.  Jacksony  5  Ind.  App.  547. 

Whether  or  not  it  would  be  competent  for  one  of  the 
parties  to  the  deed  to  explain  what  might  appear  to 
be  an  ambiguity  in  the  instrument,  by  giving  a  con- 
versation had  with  the  other  contracting  party,  at  the 
time  the  deed  was  made,  is  immaterial  on  this  appeal, 
as  the  construction  placed  on  the  deed  on  the  former 
appeal  is  binding. 
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When  a  witness  is  asked  to  give  a  conversation  had 
at  some  previous  time  with  another  person,  he  must 
give  the  conversation  as  it  occurred,  or  the  substance 
of  it,  and  leave  the  court  or  jury  to  determine  what 
the  parties  intended. 

The  twentieth  reason  assigned  for  a  new  trial  was 
the  giving  of  instruction  number  two.  This  instruc- 
tion is  framed  in  accordance  with  the  construction 
placed  upon  the  deed  when  this  case  was  here  on  the 
former  appeal,  and  according  to  the  interpretation 
then  given  the  deed,  it  correctly  stated  the  law. 

The  sixth  instruction  was  on  the  measure  of  dam- 
ages. In  this  instruction  the  jury  was  told,  that  al- 
though this  suit  was  commenced  before  the  expiration 
of  appellee's  reservation  of  two  years,  the  appellee 
might  recover  in  this  suit  his  damages  for  the  whole 
injury  done  him.  That  is,  if  the  jury  found  that  the 
construction  of  the  railroad  was  over  the  clay  pits,  or 
beds,  opened  by  appellee,  that  these  clay  beds  were 
essential  to  the  use  of  that  south  half  reserved,  and 
that  thereby  the  value  of  the  brickyard  for  use  was 
wholly  destroyed,  and  that  this  was  the  only  use  for 
which  the  land  was  fitted,  then  the  measure  of  dam- 
ages is  the  total  value  of  plaintiff's  interest;  and  if  the 
injury  was  only  partial,  then  the  value  of  the  partial 
interest  destroyed  is  the  measure  of  damages.  We 
think  this  instruction  correctly  stated  the  law  as  to 
the  measure  of  damages.  It  was  based  upon  the  con- 
struction of  the  deed,  binding  on  the  lower  court. 

We  find  no  error  in  the  record  for  which  the  judg* 
ment  should  be  reversed. 

Judgment  affirmed. 
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Board  of  Commissioners  of  Allen  County  v.  The 
Fort  Wayne  Water  Power  Company. 

[No.  2,011.    Filed  February  4,  1897.] 

* 

Wabash  and  Erie  Canal. — Judicial  Notice,— The  courts  will  take 
judicial  notice  of  the  history  of  the  Wabash  and  Erie  Canal,  and 
the  legislation  relating  thereto. 

Same. — When  the  Duty  of  Purchaser  of  Canal  to  Maintain  Bridges. — 
The  burden  of  maintaining  a  bridge  over  a  feeder  of  the  Wabash 
and  Erie  Canal,  which  bridge  forms  part  of  a  public  highway  that 
existed  prior  to  the  construction  of  the  canal,  rests  upon  the  pur- 
chaser of  the  canal  and  not  upon  the  county. 

From  the  Allen  Circuit  Court.  Reversed. 

Walpole  O.  Colerick  and  William  E.  Colerickj  for 
appellant, 

Robert  S.  Taylor,  for  appellee. 

COMSTOCK,  C.  J. — This  action  was  brought  by  ap- 
I>ellant,  in  the  Allen  Circuit  Court,  to  recover  from 
appellee  the  cost  of  a  bridge  which  appellant  con- 
structed across  one  of  the  feeders  of  the  Wabash  and 
Erie  Canal,  then  and  now  owned  by  appellee,  and 
which  bridge  appellee  refused  to  construct,  although 
notified  so  to  do  by  appellant  before  its  construction. 
The  only  question  is,  whether,  upon  the  facts  stated 
in  the  complaint,  the  appellee  is  legally  bound,  as 
owner  of  the  feeder,  to  keep  up  bridges  across  it,  at 
the  intersection  of  highways.  The  court  sustained  a 
deinurrer  to  the  complaint,  and  this  appeal  is  from 
that  ruling. 

The  complaint,  in  substance,  alleges  that  the  de- 
fendant, the  Fort  Wayne  Water  Power  Company,  is  a 
corporation,  organized  August  23,  1888,  under  the 
laws  of  the  State  of  Indiana,  authorizing  the  incor- 
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poration  of  manufacturing  and  mining  companies; 
and  that  the  object  of  its  formation,  as  recited  in  its 
articles  of  association,  was,  and  is  to  furnish  motive 
power  for  all  kinds  of  manufacturing,  mining,  and 
mechanical  purposes;  that  on  the  15th  day  of  October, 
1888,  the  defendant,  for  the  purpose  of  enabling  it  to 
carry  on  its  business,  acquired,  by  purchase  and  con- 
veyance, the  title  to,  and  possession  of  one  of  the 
feeders  of  the  Wabash  and  Erie  Canal,  located  in 
Allen  county ;  that  said  feeder  was,  and  is  an  artificial 
channel,  many  feet  in  width  and  depth,  and  by  and 
through  which  channel  water  used  by  the  defendant 
for  its  said  business  is  conveyed  from  the  St  Joseph 
river,  in  said  county,  and  in  and  through  which  chan- 
nel, water  so  conveyed  from  said  river  is  always  flow- 
ing; that  the  defendant,  ever  since  October  15,  1888, 
has  been  and  is  still  the  owner  of  said  feeder  and  in 
the  exclusive  possession  of  the  same,  for  the  purposes 
of  its  business,  and  that  the  same  is  maintained  and 
used  for  no  other  purpose  whatever;  that,  at  the  time 
the  defendant  so  purchased  and  took  possession  of 
said  feeder,  a  bridge  that  constituted  a  pari:  of  the 
public  highway  in  said  county,  and  which  crossed  said 
feeder, existed,  and  which  highway  was  existing  at  the 
time  of  the  construction  of  said  feeder;  that  said  high- 
way, which  then  was,  and  still  is  a  county  road,  had 
existed  for  many  years  prior  to  said  time,  and  had 
been,  and  ever  since  said  time  has  been,  extensively 
used  by  the  public  as  a  highway;  that  said  bridge  is 
an  indispensable  part  of  said  highway,  and,  in  the  ab- 
sence of  such  bridge  at  said  point,  said  highwaj^  could 
not  be  used  by  the  public  as  a  highway;  and  that 
under  the  provisions  of  an  act  of  the  General  As- 
sembly of  this  State,  approved  January  27,  1847,  it 
was  made  the  mandatorv  dutv  of  the  trustees  of  said 
Wabash  and  Erie  Canal  to  erect  and  keep  in  repair 
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suitable  bridges  over  all  State  and  county  roads  cross- 
ing, or  that  might  thereafter  cross  said  Wabash  and 
Erie  Canal,  including  said  feeder;  that  the  duty  so 
imposed  upon  said  trustees  has  devolved  upon  the  de- 
fendant ever  since  it  became  the  owner  of  said  feeder, 
and  is  a  burden  which  the  defendant  assumed  and 
must  bear,  by  reason  of  the  defendant's  purchase  of 
said  feeder  with  said  bridge  then  existing  across  the 
same,  as  aforesaid,  and  by  the  defendant  taking  the 
actual  and  exclusive  possession  of  said  feeder  and 
maintaining  the  same  in  connection  with  its  said  busi- 
ness and  solely  for  its  own  private  benefit  and  use; 
that  the  defendant  permitted  said  bridge  to  become 
out  of  repair  to  such  an  extent  as  to  render  it  a  public 
nuisance,  and  its  use  by  the  public  as  a  part  of  said 
highway  is  unsafe;  that  by  reason  of  its  unsafe  condi- 
tion, it  became  the  duty  of  the  plaintiff,  as  such  board 
of  commissioners,  to  cause  said  bridge  to  be  repaired, 
and  appellant,  in  the  discharge  of  its  duty,  after  hav- 
ing given  appellee  reasonable  notice  to  make  the  re- 
pair, and  it  had  failed  to  do  so,  caused  a  new  bridge  to 
be  constructed  over  and  across  said  feeder,  at  the 
place  where  said  old  bridge  existed,  and  which  new 
bridge  was  absolutely  essential  to  render  the  use  of 
said  highway,  at  said  place,  by  the  public,  safe;  and 
that  said  old  bridge,  by  reason  of  its  decayed  condi- 
tion, could  not  be  otherwise  repaired;  that  the  rea- 
sonable expense  incurred  by  plaintiff  in  causing  said 
bridge,  which  was  in  all  respects  a  proper,  suitable, 
and  necessary  one,  to  be  constructed,  was  |1,156.00; 
and  afterwards  the  plaintiff  demanded  of  the  defend- 
ant said  sum,  but  the  defendant  refused  and  still  re- 
fuses to  pay  the  same  or  any  part  thereof. 

The  court  will  take  judicial  notice  of  the  history  of 
the  Wabash  and  Erie  Canal,  and  the  legislation  relett- 
ing to  the  same. 
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By  the  sale  of  the  canal  and  its  appurtenances, 
under  the  order  of  the  United  States  Circuit  Court, 
the  title  to  that  part  of  the  canal  lying  in  Allen 
county,  with  the  feeder  and  its  appurtenances,  passed 
to  William  Fleming,  as  a  purchaser  at  the  sale,  and 
from  him  by  mesne  conveyances  to  the  appellee,  who 
at  the  time  of  the  construction  of  the  bridge  in  ques- 
tion was  the  owner  in  actual  possession.  The  title 
so  acquired  was  a  fee  simple.  See  Nelson  v.  Flemingy 
56  Ind.  310;  Water  Works  Co.  v.  Burkhart,  41  Ind. 
364;  Blair  v.  Kiger,  111  Ind.  193;  Frank  y.  Evans- 
ville,  etc. J  R.  R.  Co.,  Ill  Ind.  132. 

The  feeder  was  a  part  of  the  canal.  Acts  1846,  p. 
15,  section  23.  The  feeder  has  been  abandoned  for 
canal  purposes, — it  is,  as  averred  in  the  complaint, 
now  only  maintained  and  used  by  the  appellee  for 
private  purposes.  That  it  was  the  duty  of  the  board  of 
commissioners  of  Allen  county  to  see  that  the  bridges 
of  the  county  were  kept  in  repair  is  not  questioned. 
The  complaint  alleges  that  the  highway,  of  which  the 
bridge  formed  an  indispensable  part,  was,  at  the  time 
of  the  construction  of  the  feeder,  and  still  is  a  county 
road;  that  it  had  so  existed  and  been  extensively  used 
by  the  public  as  a  highway  for  many  years  before  the 
construction  of  the  said  feeder. 

Appellee's  counsel,  in  his  able  brief,  states  the  rule 
at  common  law  to  be  that,  "When  a  way  of  any  kind 
is  laid  across  an  existing  highway,  and  a  bridge  is 
necessary  for  a  continued  use  of  the  highway,  the 
party  locating  the  latter  way,  whether  it  be  a  railroad, 
canal,  mill  race,  or  what  not,  is  bound  to  build  and 
maintain  the  bridge;  but  if  the  highway  is  located 
across  an  existing  way  of  any  sort,  the  public  must 
maintain  the  bridge.  In  other  words,  the  rule  is: 
*Fir8t  in  time,  first  in  right.' "  Citing  Lowell  v.  Pro- 
prietors Locks  and  Canals^  104  Mass.  18;  Inhabitants 
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of  Wohum  V.  HenshaWj  101  Mass.  193;  Dygert  v. 
Schenck,  23  Wend.  446;  Morris  Canaly  etc.,  Co.  v. 
State f  24  N.  J.  L.  62.  These  decisions  fully  sustain  the 
proposition. 

It  will  follow,  therefore,  that  the  owner  of  the 
feeder  is  bound  to  maintain  a  bridge  over  it  at  the 
crossing  of  the  higl\way,  unless  that  duty  has  been 
imposed  by  some  express  provision  of  law  upon  an- 
other. 

In  1835,  the  State  located,  and  afterwards  con- 
structed the  Wabash  and  Erie  Canal. 

Section  28  of  an  Act  of  the  General  Assembly  of  the 
State  of  Indiana,  approved  January  19,  1846  (Acts 

1846,  p.  16),  "An  act  to  provide  for  the  funded  debt 
of  the  State  of  Indiana  and  for  the  completion  of  the 
Wabash  and  Erie  Canal  to  Evansville,"  reads  as 
follows: 

"The  capacity  of  that  portion  of  said  canal  yet  to 
be  finished,  shall  be  the  same  as  established  and  pro- 
vided in  the  original  and  late  surveys,  and  the  said 
trustees  shall  cause  to  be  constructed  and  kept  in  re- 
pair, on  the  entire  line  of  said  canal,  suitable  bridges, 
over  all  State  and  county  roads,  crossing  the  same,  in 
the  same  manner  as  is  now  required  on  the  line  of  said 
canal  east  of  Tippecanoe." 

Section  30  of  an  Act  of  the  General  Assembly  of 
the  State  of  Indiana,  supplementary  to  said  act  of 
January  19,  1846,  approved  January  27,  1847  (Acts 

1847,  p.  33),  reads  as  follows: 

"And  be  it  further  enacted,  That  the  said  trustees 
shall  erect,  construct,  and  keep  in  good  repair,  suit- 
able bridges  over  all  State  and  county  roads,  crossing, 
or  that  may  hereafter  cross  said  Wabash  and  Erie 
Canal." 

Thus,  under  both  acts  from  which  these  sections  are 
quoted  the  State  assumed  the  burden  of  constructing 
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and  maintaining  in  good  repair  all  bridges  over  all 
the  county  roads  crossing  the  canal,  without  regard  to 
the  order  in  time  of  the  construction  of  either  the  road 
or  canal. 

The  Supreme  Court,  in  Lotorej/y  Admx.y  v.  City  of 
Delphi,  55  Ind.  250,  held,  that  the  act  of  1847,  aupray 
did  not  impose  on  the  trustees  of  the  canal  the  duty 
of  conatructing  and  maintaining  bridges  in  towns  or 
cities,  but  did  not  question  that  such  duty  rested  on 
them  as  to  bridges  qn  State  and  county  roads. 

In  Shirk  v.  Board,  etc.,  106  Ind.  573,  the  court  held 
that  the  sale  of  the  Wabash  and  Erie  Canal  and  its 
appurtenances  under  the  decree  of  foreclosure  against 
the  State  carried  to  the  purchaser  the  fee  simple 
therein,  subject  to  the  burden  of  any  easement  of  the 
public  of  which  he  was  bound  to  take  notice,  Elliott, 
J.,  speaking  for  the  court,  said:  "But,  while  the 
appellants  acquired  all  the  estate  of  their  remote 
grantor,  the  State  of  Indiana,  in  the  canal  and  its  ap- 
purtenances, they  acquired  nothing  more.  If  the 
estate  which  they  acquired  was  burdened  with  any 
charge  or  easement  which  was  open  to  view  and 
was  one  which  the  appellants  were  bound  to  take 
notice  of,  then  it  remains  subject  to  that  burden  in 
their  hands.  It  is  not  essential  that  a  grantee  should 
have  actual  knowledge  of  the  burden,  for  it  is  a  fa- 
miliar doctrine,  that  one  who  has  means  of  knowledge 
is  presumed  to  have  knowledge."  So  that,  so  far  from 
being  relieved  from  these  obligations  imposed  by  the 
common  law,  the  obligations  have  been  formulated 
into  statutes  and  interpreted  by  the  Supreme  Court. 

The  t)urchaser  acquired  the  rights  of  the  State,  but 
he  and  his  grantees  took  the  property  subject  to  its 
burdens.  lie  and  they  must  be  charged  with  a  knowl- 
edge of  the  duties  assumed  by  the  State  and  cast  upon 
the  trustees  as  to  the  maintenance  of  bridges. 
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It  cannot  be  said  that  if  the  purchaser  was  nnder 
no  obligations  to  maintain  feeders,  locks,  etc.,  it  was 
not  his  duty  to  maintain  bridges.  The  operating  of  the 
canal  was  a  matter  in  his.  exclusive  control,  relating 
to  his  private  interests.  The  public  has  rights  in  the 
highway;  as  to  it,  with  reference  thereto,  he  could 
not  relieve  himself  of  a  burden  which  the  law  had  im- 
posed. 

Counsel  for  appellee  cites  three  cases  decided  by 
the  Supreme  Court  of  Pennsylvfinia,  in  which  the 
question  before  the  court  was  whether  the  buyer  of  a 
canal  from  the  state  took  it  charged  with  the  burden 
of  maintaining  bridges  over  the  highway  crossings. 
In  all  the  cases,  the  state  had  kept  up  the  bridged 
while  it  owned  the  canal, 

In  the  first  case  cited,  Meadville  v.  Erie  Canal  Co.y  18 
Pa.  St.  66,  the  law  required  the  canal  company  to  keep 
up  all  farm  bridges,  but  said  nothing  about  highway 
bridges.  The  court  held  that  the  act  by  confining  the 
duty  of  the  company  to  maintaining  farm  bridges 
made  it  clear  that  the  legislature  intended  to  exempt 
the  company  from  the  duty  of  repairing  public 
bridges. 

In  the  second  case,  Penn.  R.  R.  Co.  v.  DuquesM 
Boroughy  46  Pa.  St.  223,  the  court  says:  "The  jury  have 
found  that  this  canal  bridge  is  one  of  those  erected 
by  the  state  when  the  canal  was  made;  that  it  still 
continues  to  be  necessary  for  the  accommodation  of 
the  public;  that  after  its  fall  the  defendants  below, 
the  railroad  company,  now  owning  the  canal,  was 
notified  to  rebuild  it  and  refused,  and  that  thereupon 
it  was  rebuilt  by  the  corporate  authorities  Of  Du- 
quesne  Borough,  where  the  bridge  is;  and  they  have 
brought  this  suit  for  the  expense  of  the  work.  Was 
the  railroad  company  bound  to  rebuild  the  bridge? 

"We  think  it  was.    It  took  the  public  works  and 
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their  'appurtenances,  subject  to  all  contracts  and 
arrangements  heretofore  made  by  Act  of  Assembly 
or  otherwise,  for  and  in  respect  to  the  use  of  such 
works,'  and  was  required  to  ^carry  out  the  same  with 
all  persons  interested  therein,  in  the  same  manner  as 
the  Commonwealth  or  its  agents  are  now  required  to 
do  by  law/  And  we  do  not  think  that  it  is  putting  any 
undue  strain  on  the  language  to  make  it  include  canal 
bridges  that  are  necessary  for  the  public,  and  which 
the  state  had  assumed  the  burden  of  building  and 
maintaining;  for  when  a  county  road  is  cut  by  a  canal, 
and  reconnected  by  means  of  a  bridge  over  the  canal, 
such  a  bridge  is  an  arrangenient  with  the  road  4n  re- 
spect to  the  use  of  the  canal,'  though  it  is  also  a  part 
of  the  road  and  necessary  to  its  use." 

In  the  third  case,  City  of  Erie  v.  Erie  Canal  Co.,  59 
Pa,  St.  174,  it  was  held  that  the  canal  company  was 
not  obliged  to  repair  highway  bridges,  when  that 
duty  was  not  imposed  upon  it  by  the  law  vesting  its 
title  in  the  canal,  notwithstanding  the  legislature  had 
subsequently  undertaken  to  impose  the  duty.  The 
court  says:  "There  are  two  questions  which  must  be 
considered  to  have  passed  in  res  judicatas.  The  first 
is  that  where  the  state  has  made  a  grant  of  a  public 
work  to  a  corporation,  the  grantees  are  discharged 
from  those  duties  to  the  public  growing  out  of  the 
work  which  the  State  has  been  accustomed  to  perform 
before  the  grant,  unless  there  are  express  words  in  the 
transfer  imposing  those  duties  on  the  corporation. 
The  second  is  that  the  charter  of  the  Erie  Oanal  Com- 
pany does  not  impose  upon  the  company  the  duty  of 
making  or  keeping  in  repair  public  bridges  connect- 
ing highways  intersected  by  the  canal:  Pennsylvania 
Railroad  Co.  v.  Duquesne  Borough,  10  Wright  223; 
Meadville  v.  The  Erie  Canal  Co.,  6  Harris  66.    *    *    * 

"When  this  court,  therefore,  decided  in  Meadville  v. 
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Erie  Canal  Company,  that  the  clause  in  the  charter 
imposing  on  this  company  the  duty  to  make  and  keep 
in  repair  all  farm  bridges  and  causeways  on  the  line 
of  the  canal  meant  ^farm  bridges  and  causeways,' — 
expresmo  unius  est  exclusio  altcrius — it  followed  by  a 
logical  sequence  that  they  were  under  no  obligation 
to  make  and  keep  in  repair  public  bridges  and  cause- 
ways; and  another  consequence  inevitably  followed, 
that  the  legislature  could  not  without  their  consent 
impose  such  duty  upon  them,  for  that  would  be  for 
one  of  the  parties  without  the  other  to  insert  a  new 
term  in  the  contract." 

The  first,  in  the  order  in  which  these  cases  are  cited, 
limits  the  duty  of  the  company  by  the  letter  of  the 
statute.  The  second,  holds  that  the  railroad  took  the 
canal  subject  to  the  burdens  which  the  State  had  as- 
sumed, among  these,  the  maintenance  of  bridges.  It 
is  a  case  not  to  be  distinguished  from  the  one  at  bar. 
The  third,  holds  that  when  a  grant  is  made  by  the 
state  of  a  public  work,  the  grantees  are  discharged 
from  those  duties  which  the  state  has  been  accus- 
tomed to  perform  before  the  grant,  unless  there  are 
express  words  in  the  transfer  imposing  those  duties 
on  the  corporation. 

In  view  of  the  language  of  the  acts  of  1846  and  1847, 
and  the  obligations  imposed  bj'^  the  common  law,  with 
the  averment  in  the  complaint  that  the  highway  was 
older  than  the  canal,  there  is  nothing  inconsistent  in 
these  decisions  with  the  conclusion,  that  the  burden 
of  maintaining  the  bridge  in  question  is  upon  the  ap- 
pellee. 

Judgment  reversed,  at  appellee's  costs,  with  in- 
structions to  the  court  below  to  overrule  the  demurrer 
to  the  complaint. 
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[No.  2,269.    FQed  February  5,  1897.] 

« 

Assignment  of  Ebrob. — Brecich  of  Contract — Measure  of  Damages. 
— In  an  action  by  vendors  against  vendees  for  damages  for  failure 
and  refusal  to  receive  a  certain  number  of  books  as  contracted  for, 
such  contract  providing  that  the  books  should  consist  of  five  differ- 
ent styles  of  binding,  ranging  in  price  according  to  style  of  binding, 
and  such  contract  was  silent  as  to  the  style  of  binding  which  vendees 
agreed  to  purchase,  an  assignment  that  the  court  erred  in  over- 
ruling appellants'  motion  on  the  special  verdict  in  their  favor  for 
$214.50,  such  amount  being  based  upon  the  assumption  that  vendees 
were  to  order  and  receive  an  equal  number  of  the  five  different  styles 
of  binding,  is  too  indefinite  to  present  any  question  thereon,  pp, 
60-52. 

Contract. — Breach  Of. — Mea>8ure  of  Damages. — Where  a  contract  is 
made  for  the  sale  and  delivery  of  personal  property  and  the  vendee 
refuses  to  receive  the  same  at  the  time  and  place  of  the  delivery 
thereof,  the  measure  of  damages  is  the  difference  between  the  con- 
tract price  and  the  market  value  at  such  time.    p.  62. 

Same. — Breach  Of. — Nominal  Danuiges. — Where  there  has  been  a 
breach  of  contract  by  one  of  the  parties  thereto,  the  other  is  at  least 
entitled  to  recover  nominal  damages  for  such  breach,  p.  63. 

Appeal  and  Error. — Nominal  Damages. —  Harmless  Error. — The 
Appellate  Court  will  not  reverse  a  judgment  of  the  court  below  for 
its  failure  to  assess  nominal  damages,    p.  6S. 

Prom  the  Huntington  Circuit  Court  Affirmed. 

M.  i.  Spencer  and  W.  A.  Branyarij  for  appellants. 

J.  B.  Xennery  U.  S.  Lesh  and  J.  M.  Hatfield^  for 
appellees. 

Wiley,  J. — Appellants  sued  appellees,  William 
Simons  and  Josiah  H.  Simons,  for  an  alleged  breach 
of  a  written  contract  The  substance  of  the  contract, 
which  is  made  a  part  of  the  complaint,  is  that  appel- 
lants employed  appellees  as  agents  to  sell  by  subscrip- 
tion certain  books,  published  by  appellants;  that  said 
agency  was  for  a  term  of  one  year;  that  appellees 
were  to  order  and  sell  during  the  year  600  copies  of 
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a  book  "known  as  the  Illustrated  New  Testament, 
with  notes;"  that  they  were  to  pay  cash  for  the  books 
as  ordered;  that  they  were  to  have  the  books  at  fifty 
per  cent,  of  the  regular  subscription  price,  and  devote 
their  entire  time  to  selling  them.  The  contract  also 
specifies  the  territory  in  which  they  are  authorized  to 
canvass.  The  breach  of  this  contract,  of  which  the 
appellants  complain,  is  stated  in  their  complaint  in 
the  following  language:  "Plaintifife  aver  that  defend- 
ants ordered,  under  and  in  pursuance  of  said  contract, 
one  hundred  and  fifty-six  books,  the  price  of  which 
they  paid,  except  $14.21,  which,  with  interest  thereon 
since  1889,  remains  unpaid,  plaintiffs  further  aver 
that  the  remaining  444  books  of  the  600  so  sold  under 
said  contract,  the  defendants  failed  and  neglected, 
and  still  fail  and  refuse  to  take  or  pay  for.  Plaintiffs 
aver  that  it  has  had  on  hand,  and  had,  during  the  year 
said  contract  was  to  run,  all  of  said  600  books,  sub- 
ject to  defendants'  order  and  ready  to  be  delivered, 
and  has  done  all  and  singular  the  things  required  by 
said  contract,  and  that  by  reason  of  defendants  refus- 
ing to  perform  their  part  of  said  agreement,  plaintiffs 
have  been  damaged,"  etc. 

With  the  complaint  and  attached  thereto,  is  a  bill 
of , particulars,  as  follows: 

Toledo,  Ohio,  Sept.  80,  1895. 
Messrs.  Wm.  and  J.  H.  Simons: 

Bought  of  O.  A.  Browning  &  Co.,  Book  Publishers 
and  Manufacturers. 

Terms . 

444  New  Testaments,  our  damage  by  breach  of 

contract,  1.77 1-2 1788.10 

Balance  due  on  account 14.21 

Interest  to  be  added  since  1890 

Total $802.31 
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Incident  to  the  main  action,  there  was  a  proceed- 
ing in  attachment  and  garnishment,  and  John  H. 
Simons  and  Alfred  S.  Gooden  were  made  garnishee 
defendants;  but  as  no  question  is  presented  by  the 
record  for  our  decision  upon  that  branch  of  the  case, 
we  will  not  notice  it  further. 

Appellees,  William  and  Josiah  H.  Simons,  an- 
swered in  four  paragraphs. 

1.  General  denial. 

2.  That  appellants  and  one  S.  A.  Shoemaker  en- 
tered into  a  contract,  by  the  terms  of  which  it  was 
agreed  that  appellees  were  released  from  all  the  con- 
ditions imposed  upon  them  by  their  contract  with  ap- 
pellants, and  that  said  Shoemaker  was  substituted 
for  appellees,  and  that  said  Shoemaker  undertook  to 
sell  the  books  for  the  appellants  instead  of  appellees, 
and  that  they  were  released  by  appellants  from  any 
further  liabilities  under  their  said  contract 

3.  That  under  their  contract,  with  appellants,  they 
were  to  have  the  exclusive  right  to  sell  the  books  de- 
scribed therein  in  the  county  of  Allen,  in  the  State  of 
Indiana,  during  said  time;  that  after  said  contract 
had  been  entered  into  and  before  its  expiration,  ap- 
pellants, in  violation  of  its  terms,  entered  into  a  con- 
tract with  one  Shoemaker,  and  permitted  him  to  sell 
said  books  in  said  county;  that  said  Shoemaker  did  so 
sell,  and  appellants  accepted  the  price  therefor,  and 
that  appellants,  by  said  action,  violated  their  said  con- 
tract with  appellees  and  released  them  from  any 
further  obligations  thereunder. 

4.  That  by  the  terms  of  said  contract  they  were  to 
have  the  exclusive  right  to  sell  appellants'  books  in 
Allen  county;  that  after  its  execution,  and  before  its 
expiration,  appellants  and  one  Shoemaker  entered 
into  a  contract,  by  the  terms  of  which  said  Shoemaker 
was  permitted  to  sell  appellants'  books  in  said  county; 
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that  appellees  acquiesced  in  said  contract  on  coindi- 
tion  and  with  the  agreement  that  appellants  would 
release  them  from  the  sale  of  300  books;  that  appel- 
lants so  agreed,  and  was  to  give  them  credit  on  their 
contract  for  the  sale  of  said  number  of  books;  that  ap- 
pellants thereafter  refused  to  release  appellees  from 
the  sale  of  said  300  books;  that  appellees  offered  to 
buy  of  appellants  the  difference  between  the  number 
of  books  they  had  sold  and  300  on  condition  that  ap- 
pellants would  give  them  credit  on  the  contKuct  for 
the  300  they  had  agreed  to  do;  that  they  refused  and 
violated  their  said  contract  and  agreement,  and  thaW: 
appellees  were  thereby  released  from  any  further 
liability,  etc. 

The  appellants  did  not  demur  to  these  affirmative 
answers,  but  replied  by  general  denial,  and  upon  the 
issues  thus  joined,  trial  was  had  by  jury,  and  upon 
proper  request  and  instructions  of  the  court,  a  special 
verdict  was  returned.  Such  other  proceedings  were 
had  as  that  judgment  was  rendered  for  appellees. 
Appellants  have  assigned  errors  as  follows: 

1.  That  the  court  erred  in  overruling  appellants' 
motion  for  judgment  on  the  verdict  in  their  favor. 

2.  That  the  court  erred  in  overruling  appellants' 
motion  for  judgment  on  the  verdict  in  their  favor  for 
1214.50. 

3.  The  court  erred  in  sustaining  motion  by  ap- 
pellees for  judgment  on  the  verdict  in  their  favor. 

The  first  assignment  of  error  presents  no  question 
for  our  decision,  for  the  reason  that  the  record  does 
not  show  that  appellants  below  made  any  general  mo- 
tion for  judgment  in  their  favor,  upon  the  special  ver- 
dict The  only  motion  made  by  them  was  in  writing, 
and  was  in  the  following  words  and  figures:  "The 
plaintiffs  move  the  court  for  judgment  in  their  favor 
in  the  sum  of  |214.50,"  and  the  action  of  the  court  in 
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overruling  this  motion  is  properly  presented  in  the 
second  assignment  of  error.  Before  discussing  the 
question  thus  raised,  and  to  the  end  that  it  may  be 
clearly  presented,  it  is  necessary  to  look  to  the  special 
verdict  for  the  facts  upon  which  the  motion  was  pred- 
icated. 

The  pivotal  facts,  as  found  and  stated  by  the  jury, 
are  as  follows : 

That  appellees  ordered  and  received  from  appel- 
lants 156  books,  described  in  the  contract;  that  they 
did  not  neglect  to  order  any  more  books;  that  appel- 
lants refused  and  neglected  to  give  appellees  credit 
for  300  books  as  they  agreed  to  do;  that  appellants 
had  in  stock  sufficient  books  to  fill  their  part  of  the 
agreement ;  that  appellants  were  at  all  times  ready  to 
deliver  the  books  described  to  appellees;  that  the 
average  price  of  the  books  was  |2.65 ;  that  plaintiffs, 
on  the  recommendation  of  appellees,  employed  one 
Shoemaker,  as  their  agent,  to  sell  their  books;  that 
plaintiffs  released  appellees  from  selling  or  ordering 
300  of  said  books,  by  their  contract  and  agreement 
with  Shoemaker;  that  appellees  were  not  indebted  to 
appellants  in  the  sum  of  914.21,  on  account  of  books 
sold;  that  appellees  sold  175  books,  under  their  con- 
tract; that  appellees  had  the  exclusive  right  to  sell 
said  books  in  the  counties  of  Allen,  Noble  and  Elkhart , 
and  in  the  township  of  Etna,  in  Whitley  county,  from 
October  10, 1889,  to  October  10, 1890;  that  during  said 
time  appellants  made  a  contract  with  one  S.  A.  Shoe- 
maker to  sell  like  books  in  the  same  territory,  viz. :  the 
county  of  Allen,  except  Aboite  township;  that  by  said 
contract  said  Shoemaker  was  to  sell  300  copies  of  said 
book ;  that  in  consideration  of  appellees  releasing  the 
territory  in  Allen  county,  to  said  Shoemaker,  appel- 
lants agreed  to  release  them  from  selling  300  of  said 
Vol.  17—4 
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books  and  to  give  them  credit  on  their  contract  there- 
for; that  of  the  600  books  appellees  agreed  to  sell, 
there  remained  unordered  by  them  125 ;  that  by  reason 
of  appellees  failing  to  order  and  receive  the  entire  600 
copies  of  said  books  appellants  did  not  sell  any  of  said 
copies  at  a  less  price  than  the  prices  appellees  were 
to  pay  under  their  said  contract;  that  appellants  did 
not  suffer  any  loss  on  account  of  the  resale  of  any  of 
the  books  that  appellees  agreed  to  purchase;  that  the 
market  price  of  the  books  sold  by  appellees  for  appel- 
lants was  the  same  from  June  16,  1890,  to  the  time 
of  the  commencement  of  the  action  herein;  that  ap- 
pellees were  to  pay  for  said  books,  less  fifty  per  cent., 
the  following  prices:  one  price,  $4.25;  second  price, 
$4.75;  third  price,  $5.25;  fourth  price,  $5.75;  and  fifth 
price,  $6.50;  that  the  value  of  the  copies  of  the  books 
described  in  the  contract,  at  the  time  appellees  re- 
fused to  make  further  orders,  estimating  an  equal 
number  of  each  style,  was  $116.75. 

Upon  these  facts  as  set  out  in  special  verdict,  ap- 
pellants based  their  motion  for  judgment  in  their  fa- 
vor for  $214.50.  This  motion  is  vague,  indefinite,  and 
uncertain,  and  it  is  difficult  for  us  to  understand  its 
full  import  It  will  be  observed  that  the  facts  found 
by  the  jury  are  in  some  respects  conflicting  and  incon- 
sistent, but  taking  the  facts  and  construing  them  to- 
gether, we  take  it  that  appellants  based  their  motion 
for  judgment  for  a  specific  sum  on  the  following  in- 
terrogatories in  the  special  verdict,  viz. : 

"16th.  Was  the  average  price  of  single  copies  of 
the  books  described  in  query  No.  1,  which  defendants 
agreed  to  pay,  $2.65?    Ans.    Yes. 

"17th.  Was  the  value  of  the  copies  of  the  books 
described  in  query  No.  1  [and  we  should  say  here  that 
^query  No.  1'  was  the  one  wherein  the  jury  was 
asked  and  found  in  their  answer  that  the  contract  de- 
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scribed  in  the  complaint  was  made  between  appel- 
lants and  appellees],  at  the  time  defendants  neglected 
and  refused  to.  make  further  orders,  estimating  an 
equal  number  of  each  style  of  binding,  ^10.70?  Ans. 
No. 

"18th.  If  the  value  inquired  for  in  the  next  pre- 
ceding inquiry  was  not  $410.70,  what  was  the  value 
of  said  books?    Ans.    |116.50." 

Anddn  the  second  set  of  interrogatories,  these  ques- 
tions: 

"9th.  Did  any  balance  of  the  600  books,  which  the 
defendants  agreed  to  order,  remain  unordered  by 
them  prior  to  the  10th  day  of  October,  1890?  Ans. 
Yes. 

"10th.  If  you  answer  the  foregoing  question  yes, 
state  how  many?    Ans.    125." 

Appellants  go  upon  the  assumption  that  appellees 
were  to  order  from  appellants  an  equal  number  of 
each  of  the  five  different  styles  of  binding  described 
in  the  contract,  and  conclude,  therefore,  as  there  were 
125  books  that  appellees,  under  their  contract,  had 
not  ordered,  and  as  the  average  price  of  the  books  was 
$2.65,  the  appellants,  under  the  facts  found,  were  en- 
titled to  recover  the  agreed  price,  which  would  be 
$331.25,  less  the  actual  value,  which  was  $116.75, 
which  would  leave  $214.50,  the  amount  for  which  they 
moved  for  judgment  in  their  favor. 

We  do  not  think  this  theory  of  appellants  is  tenable, 
for  two  reasons: 

1.  It  does  not  state  a  correct  measure  of  damages 
for  a  breach  of  contract  of  the  character  sued  upon. 

2.  The  contract  does  not  provide  that  appellees 
shall  order  or  purchase  an  equal  number  of  each  style 
of  binding,  but  is  silent  upon  the  question,  and  it  can 
not  be  assumed,  or  presumed,  in  the  absence  of  facts 
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to  the  contrary,  that  they  either  would  or  were  com- 
pelled to  so  order. 

In  the  case  of  Shover  v.  Jones^  32  Ind.  141,  is  found 
an  assignment  of  error  as  follows: 

"1st.  The  court  erred  in  finding  for,  and  rendering 
judgment  for,  defendants,  when  said  finding  and  judg- 
ment should  have  been  for  the  plaintiffs."  The  court 
said :  "The  first  error  assigned  is  too  indefinite  to  pre- 
sent any  question  upon  the  record  to  this  court." 

It  clearly  appears,  from  the  record,  that  appellants 
based  their  right  of  action  upon  the  theory,  that  they 
were  entitled  to  recover  from  appellees  the  contract 
price  of  the  444  books,  which  they  aver  were  not  or- 
dered by  appellees,  and  having  adopted  this  theory 
they  are  bound  by  it.  This  principle  in  jurisprudence 
is  so  familiar  that  citations  of  authorities  are  un- 
necessary. 

The  rule  is  well  settled,  that  for  a  breach  of  con- 
tract for  the  sale  and  purchase  of  personal  property, 
the  measure  of  damages  is  the  difference  between  the 
contract  and  the  market  price  of  the  article  at  the 
time  of  the  breach.  This  doctrine  is  elementary  and 
finds  a  place  in  the  text  books.  Sutherland  on  Dam- 
ageS)  sections  46-52. 

In  New  York  the  rule  is  thus  stated :  "The  measure 
of  damages  for  breach  of  contract  to  sell  and  deliver, 
is  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  delivery."  Reeve 
v.  Oullivanj  89  Hun.  59. 

The  rule  as  to  the  measure  of  damages  for  a  breach 
of  a  contract  similar  to  the  one  sued  upon,  may  be 
briefly,  yet  we  think  clearly  stated  as  follows:  Where 
a  contract  is  made  for  the  sale  and  delivery  of  per- 
sonal property  and  the  vendee  refuses  to  receive  the 
same  at  the  time  and  place  of  the  delivery  thereof,  the 
measure  of  damages  is  the  difference  between  the  con- 
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tract  price  and  the  market  value  at  such  time.  Pitts- 
burghj  etc.,  B.  W.  Co.  v.  Heck,  60  Ind.  303,  19  Am. 
Rep.  713;  Fell  v.  MulleVy  78  Ind.  607;  DwiggirBs  v. 
Clarkj  94  Ind.  49;  McComas  v.  flcww,  107  Ind.  612; 
Neal  V.  Shewalter,  6  Ind.  App.  147 ;  Rahm  v.  Deig^ 
121  Ind.  283. 

But  it  is  useless  to  multiply  authorities  in  support 
of  a  proposition  so  firmly  settled. 

There  is  no  reasonable  hypothesis  upon  which  ap- 
pellants were  entitled  to  a  judgment  on  the  special 
verdict  for  |214.50,  the  specific  amount  embraced  in 
their  written  motion,  and  as  appellants  did  not  make 
any  other  motion  for  judgment  in  their  favor,  we  find 
no  error  in  the  record  to  warrant  a  reversal.  Under 
the  facts  found,  at  most,  the  appellants  were  only  en- 
titled to  recover  nominal  damages,  for  the  jury  find 
and  state  as  an  ultimate  fact,  that  appellees  failed  to 
order  125  of  the  books,  which  the  terms  of  the  con- 
tract bound  them  to  do.  This  was  a  breach  of  the  con- 
tract OB  the  part  of  appellees,  and  the  rule  prevails 
that  where  there  has  been  a  breach  of  a  contract  by 
one  of  the  parties  thereto,  the  other  is  at  least  entitled 
to  recover  nominal  damages.  liosenbaum  v.  McThomas^ 
34  Ind.  331. 

The  unbroken  line  of  authorities  in  this  State,  how- 
ever, hold  that  the  appellate  tribunal  will  not  reverse 
a  judgment  for  a  failure  to  assess  nominal  damages. 
Patton  V.  Hamilton,  12  Ind.  266;  Hacker  v.  Blake,  17 
Ind.  97;  Blacks.  Coan,  48  Ind.  385;  Mahoney  v.  J?o6- 
bins,  49  Ind.  146;  Wimberg  v.  Schwegeman,  97  Ind. 
528. 

Judgment  affirmed. 
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^Western  Assurance  Company  of  Toronto 

V.  Koontz. 

[No.  2,099.     Filed  February  16,  1897.] 

Appeal  and  EBBOR.^Sufflciency  of  Complaint  First  Assailed  by 
Assignment  of  Errors. — Statute  Construed. — The  suflSciency  of  the 
facts  stated  in  a  complaint  may  be  raised  for  the  first  time  by  the 
assignment  of  errors  in  this  court  under  section  346,  Bums'  R.  S. 
1894,  where  the  averment  of  a  substantive  fact  has  been  entirely 
omitted  therefrom,    pp.  65-57. 

Same. — Defective  Complaint  not  Cured  by  Verdict  and  Judgment. — 
Verdict  and  judgment  thereon  will  not  cure  a  defective  complaint 
where  the  averment  of  a  substantive  fact  has  been  entirely  omitted 
therefrom,    pp.  57 y  58, 

Insurance. — Complaint  Must  Contain  Averment  as  to  Oumership  of 
Property. — Defect  not  Cured  by  Verdict  and  Judgment. — The  omis- 
sion from  a  complaint,  in  action  on  a  fire  insurance  policy,  of  an 
averment  as  to  the  ownership  of  the  property,  renders  the  com- 
plaint fatally  defective  and  a  verdict  and  judgment  thereon  will 
not  cure  it,  there  being  no  foundation  for  a  valid  judgment,   p.  60. 

From  the  Madison  Superior  Court.    Reversed. 

Chambers^  Pickens  &  Moores,  for  appellant. 

W.  A.  Kittinger  and  E.  D.  Beardoriy  for  appellee. 

Henley,  J. — This  was  an  action  upon  an  insurance 
policy  issued  by  appellant,  under  which  policy  appel- 
lant undertook  to  insure  appellee  against  loss  by  fire. 

The  complaint  was  in  one  paragraph,  and  the  suffi- 
ciency of  the  same  was  not  questioned  in  the  lower 
court  by  demurrer,  primarily  directed  thereto.  To 
the  complaint,  appellant  answered  in  five  paragraphs. 
To  the  second  and  third  paragraphs  of  answer  the 
lower  court  sustained  a  demurrer.  The  cause  was  put 
at  issue  and  tried  by  a  jury.  Upon  the  request  of 
appellant  the  court  ordered  the  jury  to  return  a  spe- 
cial verdict  upon  all  the  issues  in  the  cause.    Appel- 
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lant's  motion  for  judgment  upon  the  special  verdict 
was  by  the  court  overruled,  and  upon  appellee's  mo- 
tion therefor,  judgment  was  rendered  in  his  favor. 
The  alleged  errors  assigned  and  discussed  by  appel- 
lant's counsel  are  as  follows: 

First — That  plaintiflE's  complaint  does  'not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Second — ^That  the  court  erred  in  sustaining  the  de- 
murrer of  plaintiff  to  the  second  paragraph  of  defend 
ant's  answer. 

Third — ^That  the  court  erred  in  sustaining  the  de- 
murrer of  the  plaintiff  to  the  third  paragraph  of  de- 
fendant's answer. 

Fourth — ^That  the  court  erred  in  submitting  to  the 
jury  over  the  objection  of  defendant,  certain  interrog- 
atories, numbered  11,  12,  13,  24,  36,  37,  41,  42,  43,  44, 
45,  46,  and  55,  and  in  submitting  each  of  them  to 
the  jury  over  the  objections  of  the  defendant 

Fifth — That  the  court  erred  in  overruling  defend- 
ant's motion  for  a  judgment  against  the  plaintiff  upon 
the  special  verdict  returned  by  the  jury. 

Sixth — That  the  court  erred  in  overruling  the  mo- 
tion of  the  defendant  for  a  new  trial 

Seventh — That  the  court  erred  in  rendering  judg- 
ment in  favor  of  the  plaintiff  against  the  defendant. 

No  demurrer  having  been  filed  to  the  complaint  in 
the  lower  court,  the  sufficiency  of  the  same  is  attacked 
here  by  the  first  specification  of  the  assignment  of  er- 
rors. The  statutes  of  this  State  permit  this  practice. 
Section  346,  Burns'  R.  S.  1894.  In  commenting  on  the 
statute  Judge  Elliott  in  his  work  on  Appellate  Proce- 
dure, section  472,  says:  "In  this  State  the  question  as 
to  the  right  to  challenge  a  complaint  on  appeal  for  the 
first  time  is  settled  by  statute,  and  settled,  as  we  be- 
lieve, in  accordance  with  principle.  Doubtless  the 
statute  is  open  to  abuse,  and  that  result  can  only  be 
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prevented  by  construing  it  so  as  to  prevent  advantage 
being  taken  of  defects  that  do  not  go  to  the  substance. 
The  statute  has  been  before  the  court  in  many  cases 
and  has  been  enforced  wherever  there  was  no  cause  of 
action.  It  has,  indeed,  been  held,  that  a  complaint 
may  be  asSailed  by  the  assignment  of  errors,  although 
a  demurrer  to  it  may  have  been  overruled  but  no  ex- 
•  ception  taken  by  the  trial  court,  and  this  holding 
seems  defensible  upon  the  ground  that  when  there  is 
no  cause  of  action  there  can  be  no  valid  judgment." 

Counsel  for  appellant  contend  that  the  complaint 
in  this  cause  is  fatally  defective,  for  the  reason  that 
there  is  an  entire  failure  therein  to  aver  any  insurable 
interest  or  ownership  in  the  plaintiff  in  the  property 
destroyed,  at  the  time  of  the  Are,  and  that  for  this 
reason  the  complaint  must  be  held  bad,  even  after  ver- 
dict and  judgment,  and  when  first  assailed  in  this 
court.  No  inflexible  rule  seems  to  have  been  estab 
lished  by  the  Supreme  or  Appellate  Court  of  this  State 
for  determining  the  sufficiency  of  a  complaint  when 
first  assailed  by  the  assignment  of  errors.  The  courts 
have  passed  upon  this  question  in  a  large  number,  and 
a  great  variety  of  cases,  and  from  all  these  decisions 
it  seems  to  us  that  the  correct  rule  deducible  there- 
from is  that  the  verdict  and  judgment  will  not  cure  a 
defective  complaint,  when  the  question  is  first  raised* 
by  the  assignment  of  error  in  this  court,  if  the  aver- 
ment of  a  substantive  fact  has,  by  the  pleader,  been 
entirelv  omitted  therefrom. 

Thus  it  was  said  in  Dotson  v.  Dotsoriy  13.1nd.  App. 
436:  "When  the  sufficiency  of  a  complaint  is  called 
in  question  for  the  first  time  in  this  court,  the  defect  in 
the  complaint  will  be  deemed  to  be  cured  by  the  ver- 
dict, unless  it  whollv  omits  the  averment  of  some  ma- 
terial  facts  essential  to  the  cause  of  action  attempted 
to  be  stated."     To  the  same  effect  are  Lockhart  v. 
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ScUotterhack,  12  Ind.  App.  683;  Piano  Mfg.  Co.  v. 
Kesler,  15  Ind.  App.  110;  Harter  v.  Parsons^  14  Ind. 
App.  331 ;  Totun  of  Ladoga  v.  Linn^  9  Ind.  App.  16. 

In  the  case  of  Cincinnati,  etc.,  R.  W.  Co.  v.  Stanley,  4 
Ind.  App.  364,  the  court  said:  "Where  there  is  a  fail- 
ure to  plead  some  independent  fact  which  is  essential 
to  a  recovery,  or  to  the  statement  of  a  substantial 
cause  of  action,  the  omission  is  fatal,  even  on  a  motion 
to  arrest.  ♦  ♦  ♦  The  verdict  will  cure  all  defects 
in  averments  except  those  which  are  essential  to  the 
foundation  of  the  cause  of  action  itself." 

In  the  case  of  Mansur  v.  Streight,  103  Ind.  358, 
Mitchell,  J.,  delivering  the  opinion  of  the  court,  said: 
^This  is  not  the  case  of  an  essential  averment  inac- 
curately or  defectively  stated,  but  one  where  there  is 
a  total  omission  of  a  fact  essential  to  the  plaintiffs' 
cause  of  action.  In  such  cases  the  omission  is  not 
cured  by  a  verdict  or  judgment." 

Again,  in  Cox  v.  Hnnier,  79  Ind.  590,  the  Supreme 
Court  says:  "It  is  claimed,  however,  by  appellee's 
counsel,  that,  as  the  complaint  was  not  demurred 
to,  it  must  be  held  to  be  sufficient  after  verdict,  for  the 
reason  that  its  omissions  were  probably  supplied  by 
the  evidence  and  cured  by  the  verdict.  If  the  appellee 
had  defectively  alleged  the  necessary  facts,  such  de- 
fective allegations  might,  perhaps,  have  been  cured 
by  the  verdict.  But  where,  as  in  this  case,  the  com- 
plaint entirely  omits  allegations  of  fact,  necessary 
and  material  to  the  maintenance  of  the  suit,  such  al- 
legations cannot  be  supplied  by  evidence,  nor  can 
their  omissions  be  cured  by  the  verdict." 

To  the  same  effect  see  Old  v.  Mohler,  122  Ind.  594; 
Eberhart  v.  Reister,  96  Ind.  478. 

It  is  also  the  settled  law  of  this  State  that  after 
verdict  the  complaint  will  be  supported  by  every  rea- 
sonable legal  intendment  it  there  is  nothing  in  the 
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record  to  prevent  it,  but  the  verdict  will  not  supply 
necessary  or  material  averments  entirely  absent  there- 
from.    Parker  v.   Clayton,  72  Ind.  307. 

The  rule  that  defects  in  a  complaint  are  cured  by 
verdict  should  be,  and  is,  very  liberally  construed,  but 
at  the  same  time  if  any  effect  is  given  to  the  statute 
which  permits  the  complaint  to  be  tested  for  the  first 
time  upon  appeal,  it  certainly  should  be  in  those  cases 
where  the  complaint  wholly  fails  to  aver  some  essen- 
tial fact  indispensable  to  the  cause  of  action.  Cox  v. 
Hunter ,  supra;  Mansur  v.  Streight,  supra. 

The  complaint  in  this  cause  is  in  the  following 
words  and  figures,  omitting  the  formal  parts : 

"The  plaintiff  complains  of  the  defendant  and  says, 
that  defendant  is  a  corporation  doing  a  general  insur- 
ance business  for  hire  and  compensation,  and  having 
an  office  and  agents  in  Madison  county,  Indiana.  That 
on  the  11th  day  of  March,  1893,  the  plaintiff  was  the 
owner  of  the  following  described  personal  property 
in  the  city  of  Alexandria,  to- wit:  a  general  stock  of 
liquors,  consisting  of  whiskies,  brandies,  wines,  beer, 
etc.,  etc.,  and  certain  saloon  furniture  and  fixtures,  all 
contained  in  the  one-story  shingle  roof  frame  building 
and  its  additions  adjoining  and  communicating,  which 
was  occupied  by  plaintiff  as  a  saloon  situated  on  the 
west  side  of  Harrison  street  on  lot  No.  5,  in  block 
No.  1,  in  Mary  A.  Hains'  addition  to  Alexandria,  Mad- 
ison county,  Indiana.  That  on  said  day  the  defend 
ant  in  consideration  of  the  sum  of  $17.50  paid  by 
plaintiff  to  defendant  as  premium,  executed  and  de- 
livered to  plaintiff  a  policy  of  insurance,  a  copy  of 
which  is  filed  herewith,  marked  Exhibit  *A,'  and 
made  a  part  hereof.  That  on  the  31st  day  of  July, 
1893,  said  personal  property  while  still  contained  in 
said  building,  together  with  said  building,  was  burned 
and  wholly  destroyed  by  fire.    That  said  fire  did  not 
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originate  by  any  act,  design,  or  procurement  on  the 
part  of  the  plaintiff.  That  on  the  11th  day  of  August, 
1893,  the  plaintiff  gave  the  defendant  due  notice  and 
proof  of  said  fire  and  loss  sustained  by  the  plaintiff, 
and  that  plaintiff  has  duly  performed  all  the  condi- 
tions of  said  policy  on  his  part  to  be  done  and  per- 
formed. That  said  personal  property  so  insured  by 
the  defendant  under  said  policy  and  contract  of  in- 
surance when  so  burned  and  destroyed  by  fire  was  of 

the  value  of  |2,000;  that  on  the day  of , 

189 — ,  the  plaintiff  demanded  of  said  defendant  the 
payment  of  said  insurance,  but  said  defendant  refused 
to  pay  same  or  any  part  thereof,  and  still  refuses  and 
neglects  so  to  do.  That  said  insurance  is  long  past 
due  and  wholly  unpaid  and  there  is  now  due  the  plain- 
tiff under  said  policy  of  insurance  the  sum  of  $500.00 

and  interest  thereon  from  the  day  of  , 

189 — .  Wherefore  the  plaintiff  demands  judgment  for 
the  sum  of  f  700.00,  and  all  other  proper  relief." 

Thus  it  will  be  seen,  that  appellant's  contention, 
that  there  was  an  entire  failure  in  the  complaint  to 
allege  an  insurable  interest  or  ownership  in  the  plain- 
tiff in  the  property  destroyed  at  the  time  of  its  destruc- 
tion by  fire,  is  correct.  The  question  then  arises,  was 
such  an  averment  material  and  essential  to  plaintiff's 
cause  of  action  and  did  its  omission  render  the  com- 
plaint fatally  defective. 

In  the  case  of  Aurora  Fire  Ins.  Co.  v.  Johnson,  46 
Ind.  315,  the  Supreme  Court  says:  "The  complaint 
should  allege  that  the  assured  had  an  interest  in  the 
property  insured,  and  to  what  amount,  at  the  com- 
mencement of  the  risk  and  at  the  time  of  the  loss."  To 
the  same  effect  see  Aetna  Ins.  Co.  v.  Black,  80  Ind.  513; 
Aetna  Ins.  Co.  v.  Kittles,  81  Ind.  96. 

Again,  in  the  case  of  Home  Ins.  Co.  v.  Duke,  75 
Ind.  535,  the  Supreme  Court  says:     "The  appellee 
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claims  that,  if  the  averment  of  interest  was  defective, 
it  was  cured  by  the  verdict;  but,  as  to  interest  at  the 
time  of  the  loss,  here  was  not  merely  a  defective  aver- 
ment; there  was  no  averment/' 

In  the  case  of  the  Indiana  Live  Stock  Ins.  Co.  v.  Boge- 
inan,  4  Ind.  App.  237,  this  court,  we  think,  settled 
this  contention  adversely  to  appellee  herein.  In  that 
case  Black,  J.,  delivering  the  opinion  of  the  court  said: 
"The  appellee's  complaint  upon  this  policy  stated  the 
death  of  the  horse  on  the  15th  of  July,  1890.  It 
showed  that  the  appellee  was  the  owner  of  the  horse 
at  the  date  of  the  contract  of  insurance,  but  it  wholly 
failed  to  show  that  he  owned  it  or  had  any  interest 
in  it  at  the  time  of  its  death.  Therefore,  the  complaint 
lacked  a  material  and  necessary  averment." 

It  was  certainly  essential  in  this  cause  for  appellee 
to  aver  and  prove  ownership  of  the  property  insured 
by  appellant  at  the  time  of  the  fire  and  loss.  Under 
the  allegations  of  the  complaint,  the  avennent  of 
ownership  at  the  time  of  the  loss  being  entirely 
omitted  therefrom,  evidence  showing  such  ownership 
at  the  time  of  the  alleged  loss  would  not  be  admis- 
sible. This  averment  being  necessary  to  plaintiff's  (ap- 
pellee's) cause  of  action,  and  it  being  wholly  omitted, 
renders  his  complaint  fatally  defective  and  a  verdict 
and  judgment  rendered  thereon  will  not  cure  it,  there 
being  no  foundation  for  a  valid  judgment.  The  com- 
plaint being  bad  it  w^as  error  for  the  lower  court  to 
sustain  appellee's  demurrer  to  the  second  and  third 
paragraphs  of  defendant's  (appellant's)  answer.  In- 
diana Live  Stock  Ins.  Co.  v.  Bogeman,  supra;  Batty  y. 
Fout,  54:  Ind.  482 ;  Corporation  of  Bluffton  v.  Mathews^ 
92  Ind.  213;  Aetna  Ins.  Co.  v.  Blacky  svpra. 

The  Supreme  Court,  in  the  last  mentioned  case, says: 
"A  demurrer  to  an  answer  reaches  back  and  tests  the 
suflBciency  of  the  complaint.     And  if  the  complaint 
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is  bad  it  makes  no  difference  whether  the  answer  is 
good  or  bad.  A  bad  answer  is  good  enough  for  a  bad 
complaint" 

In  the  case  of  the  Corporation  of  Bluff  ton  y.MatthewSj 
supra,  tlie  Supreme  Court  says:  "The  appellant  has  as- 
signed as  errors:  First.  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action; 

« 

Second.  That  the  court  erred  in  sustaining  the  demur- 
rer to  the  second  paragraph  of  answer;  and,  Third. 
That  it  erred  in  overruling  the  motion  for  a  new  trial. 

"It  is  not  needed  that  we  should  determine  whether 
the  complaint  should  be  regarded  as  sufficient,  if  the 
question  as  to  its  sufficiency  were  first  raised  after 
verdict.  Under  the  second  specification  in  the  as- 
signment of  errors  the  judgment  must  be  reversed, 
if  the  complaint  was  not  good  on  demurrer  for  want 
of  sufficient  facts."  We  have  quoted  fully  from  the 
last  mentioned  case  on  account  of  the  similarity 
of  the  questions  presented  therein  to  the  questions 
presented  by  appellant's  second  and  third  specification 
of  his  assignment  of  errors.  To  the  same  effect  and 
under  similar  conditions  (no  demurrer  having  been 
filed  to  the  complaint)  is  the  case  of  Batty  v.  Font, 
supra.  Having  held  that  appellee's  complaint  was  bad, 
it  is  unnecessary  for  us  to  decide  any  other  question 
arising  under  the  assignment  of  errors. 

The  judgment  is  reversed  at  the  appellee's  costs  and 
the  cause  is  remanded  with  leave  to  the  appellee  to 
amend  his  complaint  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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CoNBOY  V.  The  Eailway  Officials  and  Employes' 

Accident  Association. 

[No.  1J20.     Filed  February  17,  1897.] 

AooiDENT  Insurance. — Death  While  Engaged  in  an  UrUatcful  Act. — 
Anstver. — In  an  action  on  an  accident  insurance  policy  exempting 
the  company  from  liability  for  death  of  insured  while  engaged  in 
any  unlawful  act,  an  answer  attempting  to  set  up  as  a  defense  a 
violation,  by  the  insured,  of  a  statute  forbidding  seining  in  streams 
where  the  water  is  above  tidewater,  which  answer  fails  to  allege 
that  the  seining  was  at  a  point  in  the  stream  where  the  water  was 
above  tidewater,  is  insufficient  on  demurrer,    p.  66. 

Same. — Death  During  Violation  of  Law.-^Th&t  death  ensues  during 
the  violation  of  a  statute  does  not  absolve  an  accident  insurance 
company  from  liability  under  a  provision  of  the  policy  exempting 
the  company  from  liability  if  death  results  from  an  unlawful  act, 
unless  it  appears  that  the  a<3t  was  one  which  increased  the  risk,  and 
one  between  which  and  the  death  there  was  a  causative  connection. 
p.  66. 

Same. — Voluntary  Exposure  to  Danger. — Ansu^er. — In  an  action  on 
an  accident  insurance  policy  exempting  the  company  from  liability 
for  death  of  insured,  resulting  from  a  "voluntary  exposure  to  un- 
necessary danger  or  perilous  venture,"  an  answer  alleging  that  de- 
ceased at  the  time  of  his  death  was  seining  in  the  swift  current  of 
a  river  in  which  there  were  sudden  step-offs  or  holes,  and  that  he 
could  not  swim,  and  that  he  stepped  into  one  of  such  holes  and  was 
caught  up  by  a  swirl  or  eddy  and  was  drowned,  but  which  answer 
fails  to  allege  that  the  deceased  knew  of  the  dangers  and  volunta- 
rily exposed  himself  thereto,  is  not  sufficient  on  demurrer,  pp.  68, 
69. 

From  the  Marion  Superior  Court.    Reversed. 
W.  A.  Pickens  and  L.  A.  Cox,  for  appellant 
Finch  &  Finch,  for  appellee. 

Black,  J. — The  appellant  by  her  complaint  sought 
to  recover  upon  the  appellee's  policy  whereby  it  was 
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agreed  to  pay  the  appellant  as  beneficiary  $1,000.00 
in  the  event  of  the  death  of  CJornelius  Horan  resulting 
from  physical  bodily  injury,  inflicted  by  external, 
violent  and  accidental  means  during  the  period  of  one 
year  from  October  6,  1891. 

In  the  complaint  it  was  alleged  that  said  CJornelius 
Horan  was  drowned  on  the  3d  of  June,  1892,  "by  acci- 
dentally slipping  and  falling  into  a  deep  hole  in 

river,  in  the  county  of ,  State  of  Texas, 

from  which  place  and  deep  water  said  Cornelius  Ho- 
ran was  unable  to  swim  or  in  any  manner  proceed,  or 
to  keep  his  head  above  water,  though  he  diligently 
tried  so  to  do,"  etc. 

The  appellee  answered  in  three  paragraphs.  The 
first  was  a  general  denial. 

The  policy  referred  to  and  made  part  of  the  con- 
tract contained  certain  conditions  printed  on  the  back 
thereof,  among  which  were  provisions  that  the  insur- 
ance should  not  cover  "death  or  injury  resulting  from 
accident  attributable  partially  or  wholly,  directly  or 
indirectly,  by  or  in  consequence  of  *  *  *  volun- 
tary exposure  to  unnecessary  danger  or  perilous  ven- 
ture, ♦  ♦  ♦  or  injuries  or  death  while  being  en- 
gaged in  any  unlawful  or  vicious  act" 

The  second  paragraph  of  answer  set  up  said  provi- 
sion of  the  contract  relating  to  "injuries  or  death 
while  being  engaged  in  any  unlawful  or  vicious  act," 
and  alleged  that  said  Cornelius  Horan  at  the  time  of 
his  death  was  Engaged  in  an  unlawful  and  vicious  act, 
in  this;  that  it  is  provided  in  the  statute  laws  of  the 
state  of  Texas,  wherein  said  Horan  came  to  his  death, 
as  follows:  Willson's  Tex.  Cr.  St.,  article  510:  "No 
person  shall  throw,  drag,  or  haul  any  fish  net,  seine, 
or  other  contrivance  for  the  purpose  of  catching  fish 
(except  the  ordinary  pole,  line,  and  hook,  or  trot  line) 
in  any  stream,  lake,  or  pool  of  water  within  the  state. 
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not  his  own,  above  tidewater,  between  the  first  day 
of  February  and  the  first  day  of  July  of  each  year; 
and  at  no  time  of  the  year  in  such  waters  shall  any 
one  be  i)ermitted  to  drag  or  haul  any  fish  net  or  seine 
with  meshes  less  than  two  and  a  half  inches  square; 
and  any  one  violating  the  provisionis  of  this  article 
shall,  upon  conviction,  be  fined  in  a  sum  of  not  less 
than  five  nor  more  than  fifty  dollars."  It  was  alleged 
that  this  statute  was  in  full  force  and  effect  on  and  be- 
fore the  death  of  said  Cornelius  Horan;  that  at  the 
time  of  his  death,  on  the  3d  of  June,  1892,  he  "was  en- 
gaged in  throwing,  dragging  or  hauling  a  fish  net  or 

seine  in 'the river,  in  the  county  of ,  state 

of  Texas,  at  a  place  not  owned  by  him  or  any  of  his 
companions." 

The  third  paragraph  set  up  said  provision  relating 
to  death  or  injury  resulting  from  or  attributable  par- 
tially or  wholly,  directly  or  indirectly,  by  or  in  con- 
sequence of  voluntary  exposure  to  unnecessary  dan- 
ger or  perilous  venture;  and  it  was  alleged  that  the 
death  of  said  Cornelius  Horan  was  the  result,  or  was 
attributable  partly  or  wholly,  directly  or  indirectly  to 
and  in  consequence  of  his  engaging  in  a  perilous  ven- 
ture and  to  voluntary  exposure  to  unnecessary  dan- 
ger in  this;  that  on  the  3d  of  June,  1892,  he,  together 
with  a  number  of  others,  was  engaged  in  throwing, 

dragging  or  hauling  a  fish  net  or  seine  in  the 

river,  in county,  state  of  Texas;  that  said 

river  was  very  swift  and  full  of  sudden  step-offs  or 
holes,  and  of  swirls  and  eddies;  that  at  said  time  said 
Horan  had  on  his  clothes  and  boots  or  shoes;  that 
while  so  engaged  in  throwing,  dragging  or  hauling 
said  seine  in  said  river,  he  suddenly  came  to  one  of 
these  step-oflfs,  or  holes,  and  to  a  swirl  or  eddy,  and 
stepping  into  said  hole,  swirl  or  eddy,  where  the  water 


NOVEMBER  TERM,  1896— Vol.  17.  66 

Conboy  i;.  Bailway  Officials  and  Employes'  Accident  Association. 

was  very  deep,  and  being  unable  to  swim  or  keep  his 
head  above  the  water,  was  drowned. 

The  appellant's  demurrer  to  each  of  these  affirma- 
tive paragraphs  of  answer  was  overruled,  and  the  ap- 
pellant was  ruled  to  reply.  Afterward  the  appellee 
withdrew  its  answer  of  general  denial.  The  appellant 
refused  to  plead  further,  the  cause  was  submitted  to 
the  court  for  finding  and  judgment  upon  the  plead- 
ings, and  the  court  found  for  the  appellee  and  ren- 
dered judgment  accordingly. 

We  are  required  to  consider  the  action  of  the  court 
in  overruling  the  demurrer  to  the  second  and  third 
paragraphs  of  answer. 

These  provisions  printed  upon  the  back  of  the  pol- 
icy were  not  conditions  precedent.  They  were  excep- 
tions to  the  contracted  insurance.  They  provided  that 
the  particular  cases  of  injury  or  death  specified  should 
not  be  covered  by  the  insurance  contracted  for  on  the 
face  of  the  policy. 

The  existence  of  facts  bringing  the  death  of  the  in- 
sured within  such  an  exception  would  constitute  mat- 
ter of  defense,  and  the  burden  of  pleading  and  prov- 
ing such  facts  was  upon  the  insurer. 

It  was  proper  to  set  forth  in  each  of  the  answers 
the  particular  provision  of  the  contract  upon  which 
the  pleader  intended  to  base  the  defense,  and  it  was 
not  improper  to  make  an  averment  in  the  language 
of  the  contract,  bringing  the  death  within  the  excep- 
tion so  pleaded;  but  in  the  second  paragraph  it  was 
necessary  to  show  an  unlawful  act  by  the  averment  of 
facts  constituting  a  violation  of  law  or  a  vicious  act; 
and  this  general  averment,  in  the  language  of  the  ex- 
ception pleaded,  was  controlled  by  the  particular 
facts  which  were  alleged  to  show  the  death  to  have 
been  within  such  exception. 
Vol.  17—5 
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By  the  averments  of  facts  in  the  second  paragraph 
the  appellee  sought  to  show  that  the  insured  at  the 
time  of  his  death  was  violating  a  particular  criminal 
statute;  but  there  was  a  manifest  failure  to  show  a 
violation  of  the  statute.  It  was  not  alleged  that  the 
water  in  which  he  was  seining  was  above  tidewater. 
This  was  an  omission  of  an  essential  element  of  the 
offense  defined  by  the  statute.  The  words  "above  tide- 
water,"  in  the  statute  constituted  a  part  of  the  de- 
scription of  the  offense.  This  defect  in  the  pleading 
was  not,  as  suggested  by  counsel,  one  which  was 
waived  by  .failure  to  move  to  make  the  pleading  more 
specific,  but  was  one  which  rendered  the  pleading  in- 
sufficient on  demurrer.  The  act  of  the  insured,  de- 
scribed, was  not  vicious  in  its  nature,  and  it  was  not 
unlawful,  unless  shown  to  be  a  violation  of  a  statute. 
It  was  not  shown  that  it  was  not  a  lawful  act 

It  may  be  said  further  concerning  such  a  defense 
as  that  which  it  was  thus  unsuccessfully  attempted  to 
plead  in  the  second  paragraph,  that  if  the  facts 
pleaded  show  the  death  of  the  insured  while  engaged 
in  an  unlawful  or  vicious  act,  it  must  also  appear  that 
the  act  was  one  which  increased  the  risk,  and  one  be- 
tween which  and  the  death  there  was  a  causative  con- 
nection. 

In  Bloom  v.  Franklin,  etc.,  Ins.  Co.,  97  Ind.  478,  where 
the  provision  of  the  policy  under  consideration  was, 
if  the  assured  should  die  "in  the  known  violation  of 
the  laws  of  the  State  or  of  the  United  States,"  it  was 
said:  "A  known  violation  of  a  positive  law,  whether 
the  law  is  a  civil  or  a  criminal  one,  avoids  the  policy,  if 
the  natural  and  reasonable  consequences  of  the  viola- 
tion are  to  increase  the  risk;  a  violation  of  law, 
whether  the  law  is  a  civil  or  criminal  one,  does  not 
avoid  the  policy,  if  the  natural  and  reasonable  conse- 
quences of  the  act  do  not  increase  the  risk.  Whether 
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the  violation  of  law  was  the  proximate  cause  of  death, 
and  whether  it  was  an  act  increasing  the  risk,  must  in 
general  be  determined  from  the  facts  of  the  particular 
case.  There  must  in  all  cases,  whether  the  law  vio- 
lated be  a  criminal  or  a  civil  one,  be  some  causative 
connection  between  the  act  which  constituted  the  vio- 
lation of  law  and  the  death  of  the  assured."  See,  also, 
National  Benefit  Assn,  v.  Bowman,  110  Ind.  8664 
Insurance  Co.  v.  Bennett,  90  Tenn.  256,  16  S.W.  723; 
Bradley  v.  Mutual  Benefit  etc.y  Ins.  Co.,  45  N.  Y.  422; 
Jones  V.  U.  S.  Mutual  Ace.  Assn.^  92  la.  652,  61 N.  W. 
485. 

Such  exceptions  are  prepared  and  inserted  in  the 
contract  by  the  insurer  for  the  purpose  of  narrowing 
the  obligations  under  the  policy,  and  they  are  to  be 
construed  most  strongly  against  the  insurer  and  in 
favor  of  the  insured.  Milwaukee,  etc.,  Ins.  Co.  v.  Nie- 
weddCy  12  Ind.  App.  145. 

It  cannot  be  supposed  that  the  insured  in  accepting 
the  policy  containing  this  exception  contemplated,  as 
embraced  therein,  injury  or  death  while  he  should  be 
engaged  in  an  act  which  would  not  increase  the  risk, 
and  between  which  and  the  injury  or  death  there 
would  be  no  causative  connection ;  but  it  must  be  pre- 
sumed that  he  contemplated  only  acts  by  which  the 
risk  would  be  increased  and  to  the  doing  of  which  the 
injury  or  death  could  be  attributed  as  a  reasonable 
consequence.  Many  deaths  from  accidental  causes  of 
insured  persons  while  engaged  in  unlawful  acts  may 
be  supposed,  where  there  would  be  no  reasonable 
ground  for  concluding  that  the  insured,  in  accepting 
a  policy  containing  such  an  exception,  contemplated 
the  loss  of  the  indemnity  contracted  for,  if  his  death 
should  be  so  caused.  If  such  an  insured  person  should 
be  killed  by  a  tile  blown  from  a  house  top  while  he 
was  unlawfully  traveling  on  Sunday,  or  if  he  should 
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be  accidentally  shot  while  violating  a  law  against  pro- 
fanity, or  while  unlawfully  engaged  in  seining,  it 
could  not  be  claimed  reasonably  that  such  a  death 
was  within  the  exception.  Bloom  v.  Franklin^  etc.^  Ins. 
Co.y  supra. 

But  the  parties  make  their  contract,  and  such  an 
exception  should  not  be  refined  away  by  the  court  to 
the  extent  of  making  a  different  contract  for  the 
parties.  A  reasonable  conclusion  as  to  the  intention  of 
the  parties  should  be  sought.  Continental  Ins.  Co.  v. 
Vanlue,  126  Ind.  410. 

To  relieve  the  insurer  from  liability  it  is  not  neces- 
sary that  it  be  shown  that  the  insured  expected  death 
in  the  manner  in  which  it  occurred,  or  that  he  knew  of 
the  particular  danger  which  was  the  cause  of  his 
death. 

In  Bloom  v.  Franklin,  etc.,  Ins.  Co.,  supra,  it  is  said: 
"While  the  unlawful  act  of  the  assured  must  tend  in 
the  natural  line  of  causation  to  his  death,  in  order  to 
work  a  forfeiture,  it  is  not  necessary  that  the  act  ' 
should  be  the  direct  cause,  nor  that  the  precise  con- 
sequences which  actually  followed  could  have  been 
foreseen.  It  is  enough  if  the  act  is  unlawful  in  itself, 
and  the  consequences  flowing  from  it  are  such  as 
might  have  been  reasonably  expected  to  happen,  for, 
in  such  a  case  the  ultimate  result  is  traced  back  to  the 
original  proximate  cause." 

In  the  second  paragraph  of  answer  under  considera- 
tion, if  it  had  been  alleged  that  the  drowning  was  at  a 
place  above  tidewater,  and  it  had  thus  been  shown 
that  the  insured  was  engaged  in  an  unlawful  act,  it 
would  not  have  been  necessary  to  show  also  that  the 
insured  knew  of  the  particular  peril  which  caused  his 
death.  Drowning  while  being  engaged  in  seining  in 
water  in  which  such  an  act  can  be  performed  seems 
to  be,  prima  facie,  a  result  which  would  not  have  hap- 
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pened  but  for  being  so  engaged,  and  to  be  an  incident 
of  the  act  in  which  he  was  engaged  and  a  consequence 
thereof  without  reference  to  the  question  whether  the 
seining  was  or  was  not  an  unlawful  act. 

We  should  seek  by  the  same  rule  of  construction  to 
ascertain  the  intention  of  the  parties  in  the  excep- 
tion upon  which  the  third  paragraph  of  answer  is 
based.  We  must  resolve  any  doubt  against  the  in- 
surer. 

Do  the  facts  stated  in  that  paragraph  show  the 
death  of  the  insured  "resulting  from  or  attributable 
partially  or  wholly,  directly  or  indirectly,  by  or  in  con- 
sequence of  voluntary  exposure  to  unnecessary  danger 
or  perilous  venture?" 

Giving  the  words  definitions,  and  the  language  a 
meaning  most  unfavorable  to  the  insurer  and  most 
favorable  to  the  insured,  the  exception  may  be  con- 
strued as  contemplating  knowledge  on  the  part  of  the 
insured  of  the  existence  of  the  danger  or  peril  and  an 
encountering  of  it  by  him  willingly. 

We  think  that  the  facts  alleged  do  not  show  that 
the  death  of  the  insured  was  within  the  exception. 
They  indicate  an  accidental  death  from  a  suddenly  en- 
countered danger.  It  is  not  shown  that  the  insured 
consciously  and  intentionally  exposed  himself  to  dan- 
ger, or  that  he  presumed  or  dared  to  run  a  risk  of  peril. 
It  does  not  follow  because  an  act  was  voluntary  that 
the  exposure  was  voluntary. 

If  the  pleading  shows  negligence  on  the  part  of  the 
insured,  it  will  hardly  be  contended  that  it  was  the 
purpose  to  except  injury  or  death  through  an  inad- 
vertent act  or  omission  of  the  insured.  See  Schneider 
V.  Provident^  etc.^  Ins.  Co.^  24  Wis.  .28;  Manufactur- 
ers^ Ace.  Indemnity  Co.  v.  Dorgan,  58  Fed.  94:5;  Burk- 
hard  v.  Travelers'  Ins.  Co.,  102  Pa.  St.  262;  Provi- 
dencey  etc.,  Co.  v.  Martin,  32  Md.  310;  DeLoy  v.  Trav- 
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elers"  Ins,  Co.,  171  Pa.  St.  1,  32  Atl.  1108;  Miller  v. 
Insurance  Co.^  92  Tenn.  167,  21  S.  W.  39;  Collins  x. 
Bankers^  Ace.  Ins.  Co.  (la.  Sup.),  64  N.W.  778;  Jones 
V,  U.  S.  Mutual  Ace.  Assn.y  supra. 

We  are  of  the  opinion  that  both  of  the  affirmative 
answers  were  insufficient  on  demurrer. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
with  instructions  to  sustain  the  demurrer  to  the  sec- 
ond  and  third  paragraphs  of  answer. 


Western  Union  Telegraph  Company  v.  Bryant. 

[No.  1,998.     FUed  February  17,  1897.] 

Tblbobaph  Companies.— TVTien  Damages  May  be  Recovered  for  Negli- 
gence^ CaiLsing  Mental  Anguish  Alone, — A  telegraph  company  may 
be  held  liable  for  special  damages  for  failing  to  deliver  a  message, 
although  the  damages  consist  of  mental  anguish  alone,  where  the 
language  of  the  message  gives  direct  notice  to  the  company  that 
the  message  concerns  such  event  or  events  as  that  negUgence  on 
the  part  of  the  company  is  likely  to  be  foUowed  by  mental  distress. 

Same. — Form  of  Telegram, — Mental  Anguish, — The  language  of  the 
telegram  :  **  Can  not  come  to-day.  Will  come  to-morrow,"  did  not 
advise  the  company  that  a  failure  to  deliver  it  would  be  likely  to 
cause  mental  distress,    p.  74- 

Same. — Failure  to  Deliver  Telegram. — \VJien  Damages  too  Remote  to 
Permit  a  Recovery. — The  physical  discomforts  of  a  woman  occa- 
sioned by  her  walking  and  carrying  heavy  parcels  a  distance  of  four 
blocks  as  a  result  of  t)ie  failure  of  a  telegraph  company  to  deliver 
the  message:  '*  Cannot  come  to-day.  Will  come  to-morrow,"  are 
damap:es  too  remote  to  permit  of  a  recovery,    p,  74- 

Same. — Action  for  Failure  to  Deliver  Message.  ^Complaint, — Nominal 
Damages, — A  complaint  alleging  a  failure  of  a  telegraph  company 
to  deliver  a  message,  for  which  pay  was  received  in  advance,  to  a 
person  to  whom  it  was  addressed,  is  sufficient  to  withstand  a  de- 
murrer, as  it  shows  a  right  to  nominal  damages,    p.  76. 

From  the  Monroe  Circuit  Court.    Reversed. 
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W.  M.  Louden  and  T.  J,  Lovden^  for  appellant. 

John  R.  Easty  Robt  O.  Miller  and  James  E.  Steele^ 
for  appellee. 

CoMSTOCK,  C.  J. — The  appellee  sought  to  recover 
damages  against  the  appellant  for  failure  to  transmit 
and  deliver  a  telegraph  message  to  her  husband.  Trial 
by  jury,  and  judgment  for  $105.00.  The  complaint 
was  in  two  paragraphs.  The  first  was  for  the  statu- 
tory penalty.  The  second  for  special  damages  arising 
from  the  failure  of  the  defendant  to  transmit  and  de- 
liver the  message.  The  appellant  has  assigned  four 
errors,  viz. :  1.  Error  of  the  court  in  overruling  the  de- 
murrer to  each  paragraph  of  complaint;  2.  Error  in 
overruling  appellant's  motion  for  a  new  trial;  3.  Er- 
ror in  overruling  appellant's  motion  for  judgment  in 
its  favor  on  the  special  verdict;  4.  Error  in  sustaining 
motion  of  appellee  for  judgment  on  the  special  ver- 
dict. 

The  jury  were  instructed  that  under  the  first  para- 
graph of  the  complaint  they  could  not  allow  the  plain- 
tiff more  than  $100.00.  As  the  verdict  returned  is  for 
$105.00,  it  is  evident  that  their  finding  was  upon  the 
second  paragraph.  We  do  not,  therefore,  deem  it 
necessary  to  say  more  in  reference  to  the  first  para- 
graph than  that,  so  far  as  any  defects  are  pointed  out, 
it  is  sufficient.  The  third  and  fourth  errors  assigned 
are  not  discussed  by  appellant's  counsel  and  are, 
therefore,  under  the  rule,  considered  as  waived. 

The  substance  of  the  second  paragraph  is  as  fol- 
lows: "That  on  the  4th  of  December,  1894,  plaintiff 
placed  in  hands  of  defendant's  agents  at  Indianapolis, 
Indiana,  the  following  message:  Indianapolis,  In- 
diana, December  4, 1894.  To  John  Bryant,  Blooming- 
ton,  Indiana.  Oannot  come  to-day.  Will  come  to- 
morrow.   Nancy  Bryant."    That  she  paid  the  usual 


72  APPELLATE  COURT  OF  INDIANA, 

Western  Union  Telegraph  Company  v.  Bryant. 

charge  for  transmitting  like  messages;  the  defendant 
agreed  to  transmit  the  message,  promptly,  but  care- 
lessly neglected,  and  willfully  failed  to  deliver  the 
same  to  John  Bryant,  who  is  her  husband;  that  he 
lived  within  four  blocks,  and  less  than  a  mile  of  the 
defendant's  oflSce  at  said  Bloomington,  Indiana;  that 
on  the  4th  of  December  she  was  visiting  friends  at 
Indianapolis,  and  had  previously  informed  her  hus- 
band that  she  would  arrive  home  in  the  city  of  Bloom- 
ington on  the  3 :41  p.  m.  train,  December  4, 1894,  and 
her  husband  was  to  meet  her;  that  it  was  impossible 
for  her  to  return  on  said  train;  that  she  did  return 
next  day,  December  5,  as  stated  in  the  telegram ;  that 
on  arriving  at  Bloomington  her  husband  was  not  at 
the  depot;  that  his  failure  to  be  there  was  caused  by 
the  nontransmission  and  nondelivery  of  the  telegram 
by  the  defendant;  that  she  was  greatly  annoyed  and 
distressed  in  body  and  mind,  and  greatly  embarrassed, 
that  there  was  no  one  to  meet  her  or  to  assist  her  to 
her  home  several  blocks  away;  that  she  was  obliged 
to  carry  a  heavy  valise  and  several  bundles  without 
assistance;  that  she  endured  great  humiliation,  phys- 
ical exhaustion,  and  mental  suffering,  and  vexation 
by  reason  of  the  bad  faith  and  negligence  of  defend- 
ant; that  she  made  a  written  demand  on  defendant  for 
f  100.00,  etc. 

Direct  and  proximate  damages  resulting  from  the 
negligence  of  telegraph  companies  may  be  recovered 
in  any  event.  Indirect,  collateral,  or  consequent  dam- 
ages, resulting  from  such  negligence  may  also,  iinder 
some  circumstances,  be  recovered.  The  expression 
that  the  sender  of  a  telegram  is  entitled  to  such  dam- 
ages as  are  the  natural  and  proximate  consequence  of 
the  company's  negligence  is  frequently  found  in 
judicial  opinions.  "The  cardinal  rule,"  said  Earl,  C. 
J.  (in  a  statement  of  the  rule,  which  Thompson,  in 
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quoting  in  his  work  on  the  law  of  electricity,  section 
312,  says  has  never  been  surpassed),  "undoubtedly  is 
that  the  one  party  shall  recover  all  the  damages 
which  have  been  occasioned  by  the  breach  of  con- 
tract by  the  other  party.  But  this  rule  is  modified 
in  its  application  by  two  others.  The  damages  must 
flow  dii-ectly  and  naturally  from  the  breach  of  the 
contract,  and  they  must  be  certain,  both  in  their  na- 
ture and  in  respect  to  the  cause  from  which  they  pro- 
ceed. Under  this  latter  rule,  speculative,  contingent 
and  remote  damages,  which  cannot  be  directly  traced 
to  the  breach  complained  of,  are  excluded,  ♦  ♦  ♦  But 
the  damages  must  be  such  as  the  parties  may  fairly  be 
supposed  to  have  contemplated  when  they  made  the 
contract."  Leonard  v.  New  Yorky  etc,y  Telegraph  Co.y  41 
N.  Y.  544. 

In  Bitldtoin  v.  U.  8.  Telegraph  Go.y  45  N.  Y.  744,  speak- 
ing for  the  court,  Allen,  J.,  says:  "Whenever  special 
or  extraordinary  damages,  such  as  would  not  natur- 
ally or  ordinarily  follow  a  breach,  have  been  awarded 
for  nonperformance  of  contracts,  whether  for  the  sale 
or  carriage  of  goods,  or  for  the  delivery  of  messages 
by  telegraph,  it  has  been  for  the  reason  that  the  con- 
tracts have  been  made  with  reference  to  peculiar  cir- 
cumstances known  to  both,  and  the  particular  loss 
has  been  in  the  contelnplation  of  both,  at  the  time  of 
making  the  contract,  as  a  contingency  that  might  fol- 
low the  nonperformance.  ♦  ♦  ♦  When  a  special 
purpose  is  intended  by  one  party,  but  is  not  known  to 
the  other,  such  special  purpose  will  not  be  taken  into 
account  in  the  assessment  of  damages  for  the  breach." 

Thompson,  Electricity,  section  313,  says:  "A  neg- 
ative brief  statement  of  this  rule  is,  that  there  can  be 
no  recovery  for  a  loss  arising  from  special  circum- 
stances not  communicated  to  the  company  at  the  time 
when  the  despatch  is  delivered  to  it  for  transmission, 
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OP  before  it  has  assumed  the  undertaking,  or  before 
the  time  has  elapsed  within  which  it  has  become  im- 
possible for  it  to  perform  it  so  as  to  avoid  loss," 

There  is  a  conflict  in  the  decisions  of  the  courts  of 
the  different  states  as  to  whether  damages  may  be  re- 
covered for  mental  distress  alone,  when  not  connected 
with  physical  injury  or  pecuniary  loss.  It  is  the  law 
in  this  State,  however,  that  damages  may  be  recov- 
ered for  negligence  causing  mental  distress  alone. 
Reese  v.  West.  U.  Tel.  Co.  123  Ind.  294,  7  L.  R.  A. 
683;  West.  U.  Tel.  Co.  v.  StratemeieVj  6  Ind.  App.  125; 
West.  U.  Tel.  Co.  v.  Newhouse^  6  Ind.  App.  422. 

The  courts  which  hold  that  damages  for  mental  suf- 
fering alone  may  be  recovered,  base  the  recovery  upon 
the  fact  that  the  language  of  the  message  gives  direct 
notice  to  the  telegraph  company  that  the  message  con- 
cei'ns  such  event  or  events  as  that  negligence  on  the 
part  of  the  company  is  likely  to  be  followed  by  mental 
distress.  The  telegraph  company  then  has  the  meas- 
ure of  responsibility,  and  is  held  liable  for  special 
damages  for  negligence.  Croswell,  Electricity,  sec- 
tion 649. 

The  language  of  the  message  of  appellee,  "Cannot 
come  to-day,  will  come  to-morrow,"  did  not  advise  the 
company  that  a  failure  to  deliver  it  would  be  likely  to 
cause  mental  distress.  It  does  not  even  request  any 
one  to  meet  her  at  the  station.  It  does  not  suggest 
that  humiliation  or  mental  distress  w^ould  reasonably 
result  from  the  failure  of  the  person  to  whom  it  was 
addressed  to  be  present  upon  her  arrival  at  the  place 
of  destination.  The  physical  discomforts  of  which 
plaintiff  complains,  occasioned  by  her  walking  and 
carrying  heavy  parcels  from  the  railroad  station  to 
her  home,  a  distance  of  four  blocks,  are  damages  too 
remote  to  permit  a  recovery.  Upon  this  blanch  of 
the  case  we  cite  Stafford  v.  W.  U.  Tel.  Co.,  73  Fed.  273; 
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McAllen  v.  West  U.  Tel.  Co.,  70  Tex.  243,  7  S.W. 
'715;  West  U.  Tel.  Co.  v.  Smith,  76  Tex.  253,  13  S. 
W.  169. 

In  Stafford  v.  W.  V.  Tel  Go.y  supra,  plaintiff,  who 
was  traveling  with  her  sick  mother,  gave  to  a  tele- 
graph company  at  a  station  on  her  route,  a  message 
addressed  to  her  brother  as  follows:  "Mother  sick. 
Meet  us  this  evening  at  D."  The  company  failed  to 
deliver  the  message.  The  court  held  that  damages 
caused  to  the  sender  by  being  compelled  to  search  at 
night  in  a  strange  place  for  her  brother's  residence, 
with  exposure  producing  illness,  or  caused  either  to 
the  sender  or  addressee  by  the  death  of  their  mother 
in  consequence  of  such  exposure  or  danger,  were  not 
the  proximate  results  of  the  failure  of  the  telegraph 
company  to  deliver  the  message,  and  could  not  be  re- 
covered. 

McAllen  v.  W.  U.  Tel.  Co.,  supra,  was  an  action 
against  the  telegraph  company  for  failure  to  transmit 
a  message.  It  appeared  that  the  plaintiff  was  in- 
formed by  defendant's  agent  that  there  was  a  tele- 
graph office  at  the  station  to  which  he  wished  to  send 
a  message,  and  that  the  agent  became  aware  that  such 
office  had  been  closed  for  some  time  soon  after  he  sent 
the  message,  but  concealed  this  knowledge  from 
plaintiff.  Plaintiff  did  not  make  known  to  the  agent 
that  the  message,  which  in  form  was  an  ordinary  tele- 
gram, was  of  great  importance  to  him.  The  court 
held  that  plaintiff's  mental  sufferings  and  apprehen- 
sion upon  not  being  met  at  the  station  by  the  family 
carriage,  which  he  had  ordered  by  telegraph  upon 
hearing  of  his  father's  illness,  .could  not  enter  as  an 
element  of  damages  in  an  action  against  the  telegraph 
company  for  failure  to  transmit  the  message.  Dam- 
ages for  bruises  alleged  to  have  been  received  in  con- 
sequence of  plaintiff's  being  obliged  to  take  a  rough 
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vehicle  instead  of  the  family  carriage  to  a  certain 
point,  are  too  remote  to  base  a  claim  against  a  tele-  * 
graph  company  for  failure  to  transmit  a  message  or- 
dering the  family  carriage  to  meet  him  at  the  station. 

In  Telegraph  Go*  v.  S'mithy  aupra,  plaintiff  sued  for 
failure  to  deliver  a  telegraphic  message  as  follows: 
"R  [addressed].  Meet  me  in  C,  Saturday  night. 
[Signed],"  alleging  that  by  its  negligence  he  was  put 
to  expense  in  hiring  a  conveyance  to  go  from  C  to  R's 
home  and  back  again;  that  by  loss  of  time  he  failed  to 
meet  important  engagements,  and  that  by  reason  of 
exposure  his  health  was  greatly  impaired,  to  his  dam- 
age in  the  sum  named.  The  court  held  that  the  peti- 
tion was  bad  on  demurrer,  the  damage  being  too  re- 
mote, conjectural,  and  not  in  contemplation  of  the 
parties  in  case  of  a  breach  of  the  contract. 

Giving  these  authorities  due  weight,  still,  the  sec- 
ond paragraph  of  the  complaint  alleges  a  valid  con- 
tract between  the  plaintiff  and  defendant,  and  its 
breach  by  the  latter;  and  these  allegations,  if  proven, 
would  entitle  the  plaintiff  to  nominal  damages,  the 
amount  paid  for  transmission  of  the  message.  The 
demurrer  was,  therefore,  properly  overruled. 

In  appellant's  motion  for  a  new  trial,  the  eighth 
reason  is,  that  the  Amount  of  damages  assessed  is  too 
large.  The  ninth  reason  is,  that  the  damages  as- 
sessed are  excessive.  As  the  plaintiff  is,  in  the  view 
the  court  takes  of  the  law,  entitled  to  only  nominal 
damages,  the  case  must  be  reversed. 

Other  alleged  errors  are  discussed,  but  as  they  may 
not  occur  upon  another  trial  we  do  not  deem  it  neces- 
sary to  pass  upon  them. 

Reversed,  with  instructions  to  the  court  below  to 
sustain  appellant's  motion  for  a  new  trial. 
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[No.  2.028.     Piled  February  17,  1897.] 

Appeal. — Lost  Pleading,  How  Brought  into  Record, — Certiorari. — A 
lost  pleading  must,  by  order  or  leave  of  court  under  the  proper  pro- 
ceeding therefor,  be  first  substituted  in  the  lower  court  before  the 
Appellate  Court  can  by  writ  of  certiorari  bring  such  pleading  into 
the  record. 

From  the  Monroe  Circuit  Court.   Certiorari  denied. 

H.  C.  DuncaUy  L  C.  Batman  and  W.  H.  East,  for 
appellant. 

John  R.  East  and  Robt  O.  Miller,  for  appellee. 

Henley,  J. — Appellee  in  this  cause  flies  an  applica- 
tion for  a  writ  of  certiorari,  supported  by  affidavit.  It 
appears,  from  the  application  and  from  the  several 
affidavits  filed  in  its  support,  and  also  from  the  affi- 
davits filed  by  the  appellant,  v^rho  resists  the  granting 
of  such  writ,  that  the  pleading,  or  that  part  of  it  which 
the  appellee  seeks  to  bring  into  the  record  by  cer- 
tiorariy  is  lost  and  is  not  now  upon  the  files  in  the 
clerk's  office  of  Monroe  county,  Indiana. 

We  do  not  think  appellee  has  proceeded  properly  in 
the  matter.  A  lost  pleading  must,  by  order  or  leave 
of  court  under  the  proper  proceeding  therefor,  be  first 
substituted  in  the  lower  court  before  this  court  can  by 
writ  of  certiorari  bring  such  pleading  into  the  record. 
Burkam  v.  McElfresh,  88  Ind.  223. 

Elliott,  in  his  work  on  Appellate  Procedure,  section 
596,  says:  "If  pleadings  are  lost  they  must  be  sub- 
stituted below,  and  to  accomplish  that  office  the 
proper  proceedings  must  be  there  prosecuted.  After 
substitution^  pursuant  to  the  order  of  the  trial  court, 
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they  may  be  brought  into  the  record  on  appeal  by 
certiorariJ^  ' 

It  follows,  from  what  we  have  said,  that  this  appli- 
cation must  be  denied. 

Application  denied. 


Beeson  et  al.,  by  Next  Friend  v.  Tice. 

[No.  2,081.     Filed  Deo.  1,  1896.    Rehearing  denied  Feb.  18,  1897.] 

Antmals. — Running,  at  Large, — Public  Highway  is  Not  a  Public  Com- 
mon, — Statute  Construed. — Cattle  pasturing  on  the  public  highway 
cannot  be  impounded  under  section  2883,  Bums'  R.  S.  1894,  which 
provides  that  '* Whenever  any  animal  shall  be  found  running  at 
large  or  pasturing  upon  any  of  the  unenclosed  lands  or  public  com- 
mons of  any  township  in  any  county  in  this  State,  etc.,  any  person 
being  a  resident  of  said  township  shall  be  authorized  to  take  up  and 
impound  said  animal  in  a  private  or  public  pound  within  said  town- 
ship," as  it  cannot  be  held  that  a  public  highway  is  a  common  or 
an  unenclosed  piece  of  land.    pp.  80,  81. 

Same. — When  Running  at  Large. — Statute  Construed. — Section  2888, 
Bums'  R.  S.  1894,  making  it  the  duty  of  all  road  supervisors  ''upon 
view  or  information,  to  cause  all  horses,  mules,  cattle,  etc.,  running 
at  large  upon  the  roads,  commons  or  unenclosed  lands  within  their 
respective  districts  which  are  not  authorized  to  run  at  large  by 
order  of  the  board  of  commissioners,  as  by  law  provided,  to  be  im- 
pounded," etc.,  does  not  authorize  the  impounding  of  cattle  pas- 
tiuing  on  the  public  highway  in  charge  of  attendants,  as  such  an- 
imals are  not  running  at  large  when  so  attended,    pp.  81-83. 

Same. — Running  at  Large. — Statutes  In  Pari  Materia  Construed. — 
Construing  sections  2838  and  2838,  Bums'  R.  S.  1894,  together  they 
would  not  prevent  the  pasturing  of  stock  on  the  public  highway  if 
the  stock  at  the  time  is  in  the  care  of  some  one  and  is  not  running 
at  large,  as  the  former  section  applies  to  commons  or  unenclosed 
lands  and  the  latter  section  applies  only  to  stock  running  at  large. 
P^8J^ 

From  the  Hamilton  Circuit  Court.  Reversed, 
John  F.  Neal  and  S.  D.  Stuart,  for  appellants. 
Thomas  J.  Kane  and  Ralph  K.  Kane,  for  appellee. 
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Reinhajid,  J. — On  the  3d  day  of  June,  1895,  the  ap- 
pellants, Carl  Beeson  and  Willis  Beeson,  both  minors, 
were  in  charge  of  eleven  milch  cows,  owned  by  differ- 
ent persons,  who  had  intrusted  the  animals  to  their 
care  under  a  contract  made  with  them  by  which  they 
were  to  herd  the  cows  at  a  certain  price  per  week  for 
each  head.  The  appellants,  on  the  day  named,  and  on 
other  days  prior  thereto,  were  grazing  the  animals 
along  the  public  highway  leading  out  of  the  city  of 
Noblesville,  and  on  this  occasion  had  proceeded  but  a 
short  distance  from  said  city,  on  their  way,  as  appel- 
lants claim,  to  White  river,  for  the  purpose  of  water- 
ing said  cows,  when  they  were  overtaken  by  the  ap- 
pellee, who  was  at  the  time  the  supervisor  of  roads  of 
district  No.  5,  in  which  the  animals  were  then  found, 
and  who  took  said  animals  away  from  the  appellants 
and  into  his  custody,  claiming  to  do  so  in  pursuance  of 
his  duty  as  such  oflBcer.  The  appellee  thereupon  im- 
pounded the  animals  and  posted  a  notice  that  he  had, 
as  such  oflBcer,  on  the  3d  day  of  June,  1895,  "taken  up 
the  following  described  animals  [being  the  cows  men- 
tioned], found  running  at  large  and  pasturing  upon 
the  unenclosed  lands  and  public  commons  of  Nobles- 
ville  township,  Hamilton  county,  Indiana.''  On  the 
4th  day  of  June,  1895,  the  appellants,  by  their  next 
friend,  instituted  this  action  in  replevin  against  the 
appellee,  for  the  recovery  of  the  possession  of  the 
cows. 

The  cause  was  tried  by  the  court,  without  a  jury, 
and  there  was  a  finding  and  judgment  in  favor  of  the 
appellee  and  against  appellants  for  costs.  The  over- 
ruling of  the  appellants'  motion  for  a  new  trial  is  the 
only  error  assigned. 

There  is  no  substantial  conflict  in  the  evidence.  The 
facts  heretofore  set  out  are  practically  agreed  upon, 
and  the  principal  question  made  upon  them  is  as  to 
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their  suflBciency  to  entitle  the  appellee  to  the  judg- 
ment from  which  this  appeal  is  taken. 

There  was  at  the  time  no  order  of  the  county  board 
permitting  cattle  oi'  other  animals  to  run  at  large. 
It  would  seem  from  the  reading  of  the  notice  given  by 
the  appellee  that  the  animals  were  taken  up  by  the 
appellee  by  virtue  of  section  2833,  Burns'  R.  S.  1894 
(2639,  Horner's  R.  S.  1896),  which  provides  that 
"Whenever  any  animal  shall  be  found  running  ai 
large  or  pasturing  upon  any  of  the  unenclosed  lands 
or  public  commons  of  any  township  in  any  county  in 
this  state  which  shall  not  be  specified  in  the  order  of 
the  board  of  commissioners  of  said  county,  as  in  the 
preceding  sections  provided,  to  have  the  right  to  so 
run  at  large  or  pasture  thereon,  any  person  being  a 
resident  of  said  township  shall  be  authorized  to  take 
up  and  impound  said  animal  in  any  private  or  public 
pound  within  said  township." 

It  will  be  observed  that  this  section  does  not  au- 
thorize the  road  supervisor,  as  such,  to  take  up  the 
animals,  but  it  authorizes  any  resident  of  the  town- 
ship to  do  so.  Perhaps  the  fact  that  the  appellee  in 
this  case  was  the  road  supervisor  is  sufficient  evidence 
to  prove  that  he  is  also  a  resident  of  the  township  in 
which  the  animals  were  taken  up.  The  difficulty,  how- 
ever, of  bringing  the  present  case  within  the  purview 
of  the  section  of  the  statute  above  quoted  lies  in  the 
fact  that  here  the  animals  wei-e  not  pasturing  ui>on 
the  public  commons  or  upon  any  unenclosed  lands,  for 
it  cannot  be  held  that  a  public  highway  is  a  common 
or  an  unenclosed  piece  of  land.  The  International  Dic- 
tionary defines  a  common  to  be  "an  enclosed  or  unen- 
closed tract  of  ground,  for  pasturage,  for  pleasure, 
etc.,  the  use  of  which  belongs  to  the  public  or  to  a 
number  of  persons." 
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Anderson's  Law  Dictionary  gives  it  the  definition: 
"The  common  field;  ground  set  apart  for  public  uses." 

We  must  take  judicial  cognizance  of  the  fact  that 
a  public  road  or  highway  is  not  a  common.  It  is  used 
by  the  public  under  the  right  of  eminent  domain,  and 
outside  of  this  the  owner  of  the  fee  has  the  absolute 
dominion  over  the  soil.  He  doubtless  has  the  right  of 
pasturage  and  other  products  growing  in  the  soil  of 
the  untraveled  portion  of  the  road  adjoining  his  lands, 
and  may  have  a  remedy  against  all  persons  trespass; 
ing  upon  these  rights.  But  it  is  only  by  statutory  en- 
actments that  a  supervisor  of  highways  or  other  per- 
son is  authorized  to  take  up  stock  pasturing  in  the 
highway,  and  it  is  to  the  statutes  alone  that  the 
courts  must  look  when  called  upon  to  declare  such 
authority  in  favor  of  any  person. 

Indeed,  it  is  not  contended  by  the  learned  counsel 
for  the  appellee  that  the  animals  in  charge  of  the  ap- 
pellants in  this  highway,  were  taken  up  by  the  appel- 
lee under  and  by  virtue  of  the  provisions  of  the  sec- 
tion of  the  statute  above  set  forth.  What  counsel  do 
insist  upon  is,  that  section  2838,  Burns'  R.  S.  1894 
(2643a,  Homer's  R.  S.  1896),  renders  it  the  duty  of  all 
road  supervisors,  "upon  view  or  information,  to  cause 
all  horses,  mules,  cattle,''  etc.,  ^^running  at  large  upon 
the  roads,  commons  or  unenclosed  lands,  within  their 
respective  districts,  which  are  not  authorized  to  run 
at  large  by  order  of  the  board  of  commissioners,  as 
by  law  provided,  to  be  impounded,"  etc.,  and  provides 
for  a  i)enalty  for  failure  to  comply  with  the  act. 

The  section  giving  any  resident  of  the  township  the 
authority  to  impound  does  not  use  the  terms  "roads, 
commons,  or  unenclosed  lands,"  as  does  the  section 
which  makes  it  the  duty  of  supervisors  to  take  up  such 
stock.  There  is,  therefore,  no  provision  in  the  law 
Vol.  17—6 
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which  in  express  terms  authorizes  the  impounding  of 
animals  found  pasturing  in  the  public  highways.  It 
follows,  we  think,  that  unless  the  cows  were  "running 
at  large,"  within  the  meaning  of  the  section  which  re- 
quires the  road  supervisor  to  impound  such  animals, 
thex  could  not  be  lawfully  taken  up  by  the  appellee. 

We  have  not  been  able  to  find  any  construction  of 
the  term  '-'running  at  large"  by  the  courts  of  our  own 
State,  and  counsel  have  not  called  our  attention  to 
any  such. 

In  Anderson's  Law  Dictionary  the  term  "running 
at  large"  is  defined  as  follows:  "To  stroll  without 
restraint  or  confinement;  as  for  an  animal  to  run  at 
large."  Under  the  head  of  "at  large"  he  defines  the 
latter  words  to  mean:  "Unconfined,  unrestrained,  in 
the  free  exercise  of  natural  freedom  or  propensities, 
as  an  animal  suffered  to  run  at  large." 

Under  a  similar  statute  the  Supreine  Court  of  Mich- 
igan has  decided  that  a  herd  of  cattle  in  a  highway 
in  charge  of  a  boy  thirteen  years  old,  which  had  been 
there  every  day  for  a  week  or  more,  were  not  at  large 
within  the  meaning  of  the  statute.  The  court  said: 
"When  cattle  are  in  the  public  highway,  in  charge  of 
a  person  directing  or  controlling  their  movements, 
they  are  not  running  at  large  within  the  meaning  of 
the  statute.  The  language  applies  to  animals  in  the 
highway  without  being  in  the  custody  or  under  the 
control  of  any  person;  consequently,  the  defendant 
had  no  right  to  impound  the  cattle  in  this  case,  as  the 
record  shows  that  they  were  being  tended  by  the 
plaintiff's  servant,  and  were  in  his  custody."  Bert- 
whistle  V.  Ooodrich,  53  Mich.  457, 19  N.  W.  143. 

In  a  case  of  trespass  for  shooting  a  dog,  it  was 
claimed  that  the  defendant  had  a  right  to  shoot  the 
dog  by  virtue  of  a  statute  of  Vermont,  which  per- 
mitted such  shooting  of  dogs  running  at  large.    It  was 
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shown  that  the  dog  was  in  charge  of  his  master,  and 
was  pursuing  a  fox  when  shot  by  the  defendant.  It 
was  held  that  the  dog  was  not  running  at  large  with- 
in the  meaning  of  the  statute.  Wright  v.  Clark,  50  Vt. 
130,  28  Am.  Rep.  496. 

In  a  California  case  it  was  held  that  cattle  driven 
along  a  road  in  charge  of  a  herder,  and  which  in  pass- 
fbg  casually  eat  of  the  grass  growing  on  the  road  side, 
are  not  "astray"  or  "running  at  large,"  within  the 
meaning  of  a  statute  forbidding  cattle  or  stock  to  run 
at  large  upon  any  public  highway.  Thompson  v.  Corp- 
stein,  52  Cal.  653.    See,  also,  Rmsell  v.  Cone,  46  Vt.  600. 

The  California  statute  also  forbids  the  pasturing  of 
cattle  in  the  highways.  The  case  above  cited  declares 
that  driving  stock  along  the  road  and  permitting  them 
casually  to  eat  some  of  the  grass  growing  therein  is 
not  such  pasturing  as  the  statute  contemplates. 
Doubtless,  if  out  statute  made  such  pasturing  unlaw- 
ful and  a  cause  for  taking  them  up  by  the  supervisor, 
the  appellee  would  have  been  justified  in  his  act  of 
impounding  them,  but  as  we  have  seen  the  statute 
makes  no  such  provision.  Here  the  cows  were  ac- 
tually pasturing  in  the  road,  as  we  must  assume,  and 
if  this  were  a  cause  for  taking  them  up,  the  case  would 
be  made  out.  But  the  statute  under  which  the  ani- 
mals were  taken  into  custody  by  the  appellee,  applies 
only  to  animals  running  at  large.  Under  the  author- 
ities cited  they  cannot  be  said  to  be  running  at  large 
when  in  charge  of  one  or  more  attendants,  as  the  ani- 
mals were  in  the  case  before  us. 

It  may  seem  difficult  to  undestand  why  the  super- 
visor should  not  have  as  much  authority  for  impound- 
ing stock  which  is  being  pastured  in  the  public  high- 
ways, as  a  private  citizen  has  to  take  up  animals 
found  pasturing  upon  the  public  commons.  But  it 
does  not  appear  that  the  legislature  has  conferred 
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such  power  upon  a  road  supervisor,  or  other  person, 
and  it  is  not  our  province  to  read  such  authority  into 
the  statute.  The  remedy  must  be  sought  in  appro- 
priate legislation.  The  evidence  is  insufficient  to  sup- 
port the  finding  and  the  motion  for  a  new  trial  should 
have  been  sustained. 
Judgment  reversed. 

On  Petition  for  Eehearing. 

Robinson,  J. — It  is  urged  by  appellee's  counsel  that 
the  court  erred  in  its  opinion  in  this  cause  in  not  con- 
struing sections  2833  and  2838,  Burns'  R.  S.  1894,  to- 
gether as  in  pari  materia.  Section  2838,  supra,  does 
not  provide  for  taking  up  animals  found  pasturing  on 
the  roads,  commons,  etc.,  but  only  for  taking  up  ani- 
mals found  running  at  large  upon  such  roads  or  com- 
mons. The  opinion  very  clearly  states  what  the  words 
"running  at  large"  mean  in  these  statutes.  Neither  of 
the  above  statutes  prohibits  the  pasturing  of  stock 
upon  a  road  or  public  highway  if  the  stock  at  the  time 
is  in  the  care  of  some  one  and  is  not  running  at  large. 
In  this  case  the  stock  was  not  running  at  large  upon  a 
highway,  but  was  pasturing  upon  a  highway  while  in 
care  of  the  owner,  so  that  it  could  not  be  taken  up 
either  under  section  2833,  or  2838,  supra. 

The  petition  for  a  rehearing  is  overruled. 


Pond  v.  Simons. 

[No.  1,979.    Filed  October  28, 1896.    Rehearing  denied  Feb.  19,  1897.] 

Judgments. — By  Confession. —  Judgment  Note. — When  Doctrine  of 
Presumption  of  Regularity  Does  Not  Apply. — The  doctrine  that 
judgments  by  confession  are  sustained  by  the  prestimption  that  they 
are  regular,  unless  the  contrary  appears  upon  the  record,  is  not 
applicable  to  a  judgment  which  is  not  rendered  by  a  judicial  offioer 
nor  by  a  coiArt,but  merely  entered  by  a  ministerial  officer  without 
the  intervention  of  any  judicial  tribunal,  on  a  note  containing  a 
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provision  authorizing  any  attorney  of  any  court  of  record  to  appear 
and  confess  judgment  for  the  amount  of  the  note. 

^Foreign  Judgment.-^C6Uateral  Attaclc^Jurisdiction,— In  a 
suit  on  a  domestic  judgment  the  record  as  to  jurisdictional  facts 
cannot  be  disputed;  but  in  suit  on  a  foreign  judgment  the  finding 
of  jurisdictional  facts  may  be  collaterally  questioned. 

From  the  Cass  Circuit  Court.    Affirmed. 

M.  Winfield,  C.  E.  Taber  and  G.  C.  Taber,  for 
appellant. 

Frank  Swigart  and  John  B.  Smithy  for  appellee. 

GA\aN,  J. — ^Appellant  sued  appellee  upon  a  judg- 
ment rendered  against  him,  by  confession,  in  an  Illi- 
nois city  court. 

That  judgment  was  based  upon  what  is  known  as  a 
"judgment  note"  containing  this  provision:  "And  I 
do  hereby  authorize  any  attorney,  of  any  court  of 
record,  to  appear  for  me  in  any  such  court  of  record 
and  confess  a  judgment  for  the  amount  due  hereon,  to- 
gether with  all  costs  and  fifteen  dollars  attorney's  fees 
at  any  time  after  maturity,  either  in  term  or  vaca- 
tion, and  to  agree  that  no  writ  of  error  or  appeal 
shall  be  prosecuted  on  such  judgment,  nor  any  bill  in 
equity  filed  to  interfere  therewith,  and  to  release  all 
errors  and  to  consent  to  immediate  execution  there- 
on.'' 

The  record  set  forth  in  the  complaint  discloses  that 
a  complaint  on  this  note  was  duly  filed;  that  Alschuler 
&  Murphy,  as  attorneys  for  appellee,  appeared  and 
filed  an  answer,  confessing  the  complaint,  whereupon 
judgment  was  rendered  and  entered. 

The  appellee  filed  various  answers,  setting  up  that 
he  had  always  been  a  resident  of  the  State  of  Indiana; 
that  he  was  not  served  with  any  process,  and  had  no 
knowledge  of  such  proceedings  and  did  not  appear 
thereto,  nor  authorize  any  one  to  appear  for  him; 
and  that  the  instrument  sued  upon  was  executed  with- 
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out  any  consideration,  under  duress,  etc.  The  court 
held  the  answers  good. 

Appellant  insists  that  the  record  shows  a  judgment 
regularly  and  duly  rendered,  and  that  appellee  may 
not  contradict  the  record,  nor  defeat  the  judgment  by 
the  assertion  of  any  matter  which  would  have  been 
properly  pleaded  as  defense  in  that  action. 

It  is  contended,  upon  the  authority  of  Westcott  v. 
Brown,  13  Ind.  83;  Kingman  v.  Paulson,  126  Ind.  507, 
and  Zcppy.  Eager,  70  111.  223,  that  the  recitals  of  the 
record  as  to  jurisdictional  facts  cannot  be  disputed. 

This  is  doubtless  the  correct  rule  where  a  domestic 
judgment  is  involved,  as  in  First  Nat.  B^nk  v.  Hanmiy 
12  Ind.  App.  240,  but  the  Supreme  Court  of  the  United 
States,  to  which  w^e  must  look  as  the  highest  arbiter 
upon  questions  like  this  involving  the  construction 
of  the  provisions  of  the  United  States  Constitution 
and  statutes,  has  overthrown  this  earlier  doctrine  of 
our  own  and  other  states  as  applied  to  judgments  ren- 
dered in  other  states.  It  declares  that,  ^^notwithstand- 
ing the  averments  in  the  record  of  the  judgment  it- 
self, the  jurisdiction  of  the  court  by  which  a  judgment 
is  rendered  in  any  State  may  be  questioned  in  a  collat- 
eral proceeding;  that  the  jurisdiction  of  a  foreign 
court  over  the  person  or  the  subject  matter  is  always 
open  to  inquiry;  that,  in  this  respect,  a  court  of  an- 
other State  is  to  be  regarded  as  a  foreign  court.^* 
Grover,  etc.,  Co.  v.  Radcliffe,  137  U.  S.  287;  Brown  on 
Jurisdiction,  section  26. 

It  is  claimed  by  counsel  that  judgments  by  confes- 
sion are  sustained  by  the  presumption  that  they  are 
regular  unless  the  contrary  appears  upon  the  record. 
It  is  true  that  it  is  said  in  Caley  v.  Morgan,  114  Ind. 
350,  that  "judgments  by  confession  are  supported  by 
the  same  presumptions  which  sustain  other  judgments 
when  collaternlly  called  in  question."    This  was  said, 
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however,  when  considering  a  domestic  judgment,  ren- 
dered in  open  court.  The  doctrine  ought  not  to  be  and 
is  not  applicable  when  considering  a  judgment  such 
as  this  is  claimed  to  be,  not  rendered  by  a  judicial 
officer,  nor  by  a  court,  but  merely  entered  by  a  min- 
isterial officer  without  the  intervention  of  any  judicial 
tribunal.  If  we  were  to  give  to  the  judgment,  as 
claimed  by  appellant,  the  same  force  and  effect  which 
it  would  possess  in  Illinois,  still  no  presumption  would 
come  to  its  relief.  In  Matzenbaugh  v.  Doyle,  156  111. 
331,  40  N.  E.  935,  it  is  said  by  the  Supreme  Court  of 
that  state,  concerning  such  a  judgment:  "The  entry 
of  judgment  having  been  made  in  vacation,  before 
the  clerk, — a  mere  ministerial  officer, — it  will  be  aided 
by  none  of  those  presumptions  which  prevail  where 
judgments  are  entered  in  open  court.''  That  there  was 
a  clear  distinction  between  such  judgments  entered 
in  term  time  and  those  entered  in  vacation  was  early 
recognized  in  Illinois.  "But  a  judgment  confessed  in 
vacation  creates  no  such  presumption,  as  the  same  in- 
tendments are  not  indulged  in  to  sustain  ministerial^ 
as  are  in  favor  of  judicial  acts.'''  Roundy  v.  Hunt,  24 
111.  598.  • 

The  statutes  of  Illinois  do  authorize  judgments  to 
be  confessed  by  defendants  in  person  or  by  attorney, 
either  in  term  time  or  in  vacation,  and  judgments 
entered  in  vacation  shall  have  like  force  and  effect 
and  from  the  date  thereof  become  liens,  in  like  man- 
ner and  extent  as  judgments  entered  in  term.  Laws 
1857,  p.  29,  section  2. 

The  courts  of  IlUuois  sustain  and  give  effect  to  such 
judgments,  although  in  this  State  they  cannot  be  en- 
tered except  when  rendered  in  open  court.  It  is,  how- 
ever, held  in'  Illinois  that  "the  confession  of  judg- 
ment in  vacation  is  a  statutory  proceeding  in  deroga- 
tion of  the  common  law."  Gardner  y.Bunn,  132  111.  403, 
23  N.  E.  1073,  7  L.  R.  A.  729. 
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It  is  asserted  by  appellee  that  the  judgment  sued  on 
is  void  because  it  appears  upon  its  face  to  have  been 
rendered  by  the  court  or  judge  in  vacation;  while  ap- 
pellant urges  that  it  does  not  affirmatively  appear  that 
the  judge  rendered  the  judgment  and  "that  in  the  ab- 
sence of  the  contrary  appearing  on  the  face  of  the 
judgment,  the  presumption  would  be  that  it  was  en- 
tered according  to  law  by  the  proper  officers  charged 
with  the  duty." 

That  this  presumption  cannot  be  invoked  according 
to  the  decisions  of  Illinois,  we  have  already  seen. 

In  Louisville,  etc.,  R.  W.  Co.  v.  Parish,  6  Ind.  App. 
89,  this  court  said:  "If  the  exercise  is  one  of  special 
statutory  powers,  the  record  must  show  that  the  stat- 
utes have  been  complied  with." 

The  record  of  the  proceedings  in  Illinois  opens  as 
follows:  "Pleas  before  the  Hon.  Russell  P.  Goodwin, 
judge  of  the  city  court  of  Aurora,  in  vacation,  after  the 
regular  term  of  said  court,  begun  and  held  at  the  court 
room  in  the  city  of  Aurora  in  said  county  on  the  third 
Monday,  the  18th  day  of  September,  1893,  to-wit,  on 
the  4th  day  of  November,  1893.  Present:  Hon.  Rus- 
sell P.  Goodwin,  judge  of  said  court,  Frank  Joslyn, 
State's  attorney  for  Kane  county.  Attest,  James 
Shaw,  clerk :  Be  it  remembered  that  on  said  4th  day  of 
November,  1893,  there  was  filed  in  said  court  a  certain 
narr.  and  cognovit  which  read  as  follows:"  Here  are 
set  out,  a  regular  complaint,  the  note  and  affidavit 
and  confession  by  Alschuler  &  Murphy  as  attorneys 
for  the  defendant.  Following  these  is  the  further  en- 
try: "Be  it  further  remembered  that  thereupon  on  the 
said  4th  day  of  November,  1893,  the  said  day  being  in 
vacation  after  the  regular  term  of  said  city  court  of 
Aurora,  begun  and  held  at  the  court  room  in  said 
county  the  following  procoodings  were  had  and  en- 
tered of  record  in  said  court  to-wit:  Frederic  L.  Pond 
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V.  Tfodh  Simons.  Confession.  This  day  comes  the  plain- 
tifif  herein  by  Bacon  &  Cassen,  his  attorneys,  and 
files  herein  a  plea  of  trespass  on  the  case  on  promises; 
and  thereupon  comes  the  defendant  herein  by  Al- 
schuler  &  Murphy,  his  attorneys  in  fact,  who  file 
herein  his  warrant  of  attorney  duly  executed  and 
proven  and  also  his  cognovit  confessing  the  action 
aforesaid  of  the  plaintiff  against  the  said  defendant 
and  that  the  said  plaintiff  has  sustained  damages 
by  occasion  of  the  premises  to  the  sum  of  f271.26 
which  includes  |15.00  attorney's  fees. 

"It  is  therefore  considered  by  the  court  that  the 
plaintiff  do  have  and  recover,'^  etc. 

As  we  cojistrue  this  record,  it  clearly  shows  a  judg- 
ment rendered  by  the  court  through  its  judge  and  not 
one  merely  entered  up  by  the  clerk  upon  the  papers 
filed.  The  statements  are.  that  the  proceedings  were 
before  the  Hon.  Russell  P.  Goodwin,  Judge,  and  that 
he  was  present  with  all  his  officers  necessary  to  consti- 
tute a  court,  and  that  "it  is  therefore  considered  by 
the  court,"  etc.  All  these  statements  must  be  disre- 
garded  and  counted  as  meaningless  unless  we  con- 
strue this  record  to  show  that  this  judgment  was  one 
rendered  by  the  judge  of  the  court. 

Were  such  a  record  of  a  judgment  of  this  State  pre- 
sented to  us  without  the  words  "vacation"  and  "after 
the  regular  term"  we  do  not  believe  that  anyone 
would  pretend  to  argue  that  the  judgment  should  be 
held  void  because  it  appeared  upon  its  face  to  be  a 
proceeding  before  the  clerk  merely,  and  was  simply  his 
act  and  not  the  judgment  of  the  court  through  the 
judge. 

Since,  then,  it  purports  to  be  the  judgment  rendered 
by  the  judge  in  vacation  we  must  hold  it  void  because 
the  judge  in  vacation  has  no  power  to  render  the 
judgment.    Such  are  the  express  adjudications  of  the 
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Supreme  Court  of  Illinois.  "With  us  the  judge  has  no 
power  to  make  orders  in  vacatiop,  unless  it  be  con- 
ferred by  statute.  ♦  ♦  ♦  The  statutes  giving  pow- 
ers to  the  judges  in  vacation  do  not  include  the  power 
to  order  the  entry  of  judgment  by  confession."  Conk- 
ling  V.  Ridgehj,  112  111.  36,  44. 

This  is  in  harmony  wuth  the  law  as  declared  in  our 
own  State. 

Pressley  v.  Harrison,  102  Ind.  14,  decides  that  "a 
judge  in  vacation  exercises  only  limited  statutory 
power,  and  in  such  cases  it  must  affirmatively  appear 
that  such  a  state  of  facts  existed  as  warranted  the  ex- 
ercise of  jurisdiction,"  and  that  "the  power  which  a 
judge  may  exercise  in  vacation  is  such  special  statu- 
tory power  as  is  prescribed.  Whatever  it  is  asserted 
may  be  done  by  him,  except  in  term,  authority  there- 
for must  be  found  in  the  statute." 

It  being  our  conclusion  that  the  judgment  is  void 
for  want  of  jurisdiction  of  the  judge  over  the  subject- 
matter  of  the  action,  we  need  not  take  up  other  ques- 
tions argued. 

Judgment  affirmed. 

On  Petition  for  Behearino. 

Henley,  J. — This  court  has  again  carefully  consid- 
ered the  points  raised  by  the  argument  of  counsel  for 
appellant  in  this  cause  upon  his  petition  for  a  rehear- 
ing. 

This  court  held  in  its  original  opinion  herein  tliat 
the  judgment  upon  which  appellant  brought  this  ac- 
tion in  the  lower  court  was  void  for  want  of  jurisdic- 
tion of  the  judge  over  the  subject-matter  of  the  action. 
It  follows  that  appellant  had  no  right  of  action 
against  appellee.  It  has  been  repeatedly  held  by  the 
Supreme  Court  of  this  State  and  by  this  C!ourt,  that 
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"where  the  plaintiff  appeals,  as  in  this  case,  and  the 
record  shows  he  has  no  cause  of  action  against  the  de- 
fendant, intervening  errors,  if  any,  must  be  regarded 
as  harmless  and  the  judgment  must  be  affirmed.'' 
Clatcson,  Tr.,  v.  Chicago j  etc.y  R.  W.  Co.,  95  Ind.  152, 
and  cases  there  cited. 

The  petition  for  a  rehearing  is  overruled. 

Wiley,  J.,  took  no  part. 


Hay  et  al.  v,  Landis. 

[No.  2,042.     Filed  Oct.  21,  1896.     Rehearing  denied  Feb.  19,  1897.] 

CoMFLANT. — Sufficiency  of  in  an  Action  to  Set  Aside  Sale  of  Letters 
Patent  on  the  Ground  of  Fraud. — A  complaint  in  an  action  to  set 
aside  the  sale  of  certain  letters  patent  which  alleges  that  defendants 
were  the  owners  of  such  letters  patent,  that  they  conspired  with  a 
third  party  and  thereby  induced  plaintiff  to  purchase  and  pay  $1,200. 00 
for  the  letters  i>atent  upon  the  representation  that  other  parties,  whom 
said  third  party  pretended  to  represent,  were  ready  and  willing  to 
take  the  same  from  him  at  an  agreed  price,  should  he  procure  the 
same,  and  which  also  alleged  that  plaintiff  stated  to  defendants  that 
the  letters  patent,  if  purchased,  would  be  of  no  value  to  him  and 
that  defendants  knew  that  plaintiff  was  purchasing  same  for  the 
sole  purpose  of  conveying  same  to  the  persons  represented  by  said 
third  party,  contains  facts  sufficient  to  constitute  a  cause  of  action 
against  defendants. 

From  the  Miami  Circuit  Court.    Affirmed. 

B.  F.  ClemanSj  N.  L.  AgneWj  D.  E.  Kelly  and  Nott 
N.  Antrim,  for  appellants. 

Tliomas  R.  Marshall,  William  F.  McNagny  and 
Philemon  H.  Clugston.  for  appellee. 

LoTZ,  J. — ^The  appellee  was  the  plaintiff, and  the  ap- 
pellants the  defendants  in  the  court  below.  All  the 
paragi'aphs  of  the  complaint  were  withdrawn  except 


92  APPELLATE  COURT  OF  INDLANA, 

Hay  et  al.  v.  Landis. 

the  fourth  and  fifth.  Demurrers  were  overruled  to 
these  and  the  appellants  answered  the  general  denial. 
The  issues  joined  were  tried  by  a  jury  and  resulted  in 
a  verdict  and  judgment  for  the  plaintiff.  An  assign- 
ment of  error  calls  in  question  the  suflBciency  of  each 
paragraph  of  the  complaint.  Each  of  these  para- 
graphs, in  substance,  alleges  that  Hay  and  Gross- 
nickle  were  the  owners  of  certain  letters  patent,  and 
that  they  conspired  with  Stockman  to  (iheat  and  de- 
fraud the  plaintiff  out  of  the  sum  of  f  1,200.00;  that 
they  induced  the  plaintiff  to  purchase  and  pay  said 
sum  for  the  letters  patent  upon  the  representation 
that  other  parties,  whom  Stockman  pretended  to  repre- 
sent, were  ready  and  willing  to  take  the  same  from 
him  at  an  agreed  price,  should  he  procure  the  same. 

There  is  an  allegation  that  the  plaintiff  stated  to 
Hay  and  Grossnickle  that  the  letters  patent,  if  pur- 
chased, would  be  of  no  value  to  him  and  that  they 
knew  that  he  was  purchasing  the  same  for  the  sole 
purpose  of  conveying  the  same  to  the  persons  repre- 
sented by  Stockman. 

It  is  also  averred  that  the  letters  patent  were  of  no 
value,  and  there  are  many  other  averments  of  a  tech- 
nical character. 

We  are  of  the  opinion  that  each  paragraph  is  suffi- 
cient. 

Another  assignment  of  error  is  that  the  court  erred 
in  overruling  appellants'  motion  for  judgment  on  the 
pleadings.  As  the  complaint  was  sufficient  there  was 
no  error  in  this  ruling. 

The  last  assignment  of  error  relates  to  the  overrul- 
ing of  appellants'  motion  for  a  new  trial. 

It  is  insisted  that  the  verdict  is  contrary  to  law  and 
not  supported  by  sufficient  evidence. 

An  examination  of  the  evidence  shows  that  there 
was  evidence  supporting  the  verdict  on  all  material 
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points  and  convinces  us  that  the  judgment  rendered 
is  just. 

Judgment  affirmed. 

On  Petition  fob  Rehearing. 

CoMSTOCK,  C.  J. — Appellants  have  filed  a  petition 
for  rehearing  in  this  case,  in  which  they  represent 
that  the  court  in  its  decision  rendered  October  21, 
1896,  erred  upon  the  following  points: 

1.  In  holding  that  the  fourth  and  fifth  paragraphs 
of  the  complaint  contain  facts  sufficient  to  constitute 
a  cause  of  action. 

2.  In  holding  that  the  verdict  was  sustained  by 
sufficient  evidence. 

3.  In  holding  that  the  verdict  was  supported  by 
law. 

In  their  original  and  very  able  brief,  counsel  for  ap- 
pellants fully  discussed  these  points. 

We  have  gone  over  the  evidence  and  given  these 
questions  careful  consideration  and  are  of  the  opinion 
that  the  court,  speaking  by  Judge  Lotz,  in  the  original 
opinion,  reached  a  correct  conclusion. 

Petition  overruled. 


Albany  Purntturb  Company  et  al.  v.  Merchants' 

National  Bank  of  Muncie. 

[No.  1,967.     Filed  February  28,  1897.] 

Plbadino. — Action  Based  on  Written  Instrument. — Exhibit. — When 
a  written  instrament  which  is  the  foundation  of  an  action  is  filed 
as  an  exhibit  with  the  pleading,  as  required  by  section  865,  Bums' 
R  S.  1894,  it  becomes  a  part  of  the  pleading,  and  wiU  cure  uncer- 
tainties therein,    p.  95. 

Saue. — Appeal. — When  a  Defect  in  a  Pleading  May  he  Taken  Advan- 
tage of  After  Judgment  on  Default, — ^Where  a  defect  in  a  pleading  is 
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such  that  it  would  have  been  available  on  demurrer  before  judg- 
ment, it  may  be  taken  advantage  of  on  appeal  after  judgment  ren- 
dered on  default,  p.  96. 
Same. — Complaint — Exhibit. — An  allegation  in  a  complaint  on  a  note 
which  is  made  an  exhibit  and  is  signed  by  a  company  and  two  per- 
sons, that  the  latter  two  signed  the  note  as  ''security"  w^ill  be  con- 
strued to  mean  that  they  signed  as  "surety."    p.  96. 

From  the  Delaware  Circuit  Court.    Affirmed. 

J.  W.  Ryan  and  W.  A.  Thompson,  for  appellants. 

J.  F.  Meredith  and  E.  E.  Meredith,  for  appellee. 

Robinson,  J. — In  a  suit  by  appellee  against  the  ap- 
pellants on  a  promissory  note,  judgment  was  rendered 
against  appellants,  Stafford  and  Zapf,  upon  a  default 
and  they  question  the  sufficiency  of  the  complaint  by 
an  assignment  of  error  to  this  court. 

The  complaint,  omitting  the  purely  formal  parts, 
is  as  follows:  "The  plaintiff  complains  of  the  defend- 
ants, and  alleges  that,  on  the  15th  day  of  December, 
1894,  the  defendant,  the  Albany  Furniture  Company, 
a  corporation  organized  under  the  laws  of  the  State  of 
Indiana,  and  doing  business  at  Albany,  Delaware 
county,  Indiana,  by  its  promissory  note,  a  copy  of 
which  is  filed  herewith,  marked  Exhibit  *A,'  and 
made  a  part  of  this  complaint,  promised  to  pay  the 
plaintiff  or  order,  one  hundred  and  fifty  dollars, 
ninety  days  after  date,  together  with  8  per  cent,  inter- 
est after  maturity  until  paid,  and  attorney's  fees;  pay- 
able at  the  Merchants'  National  Bank  of  Muncie,  In- 
diana. That  the  defendants,  James  E.  Stafford  and 
Jacob  Zapf,  signed  said  note  as  security;  that  said 
note  is  now  past  due,  due  the  plaintiff  and  wholly  un-* 
paid.  When  plaintiff  demands  judgment  for  princi- 
pal, interest,  attorney's  foes,  costs  and  all  other 
proper  relief  in  the  sum  of  two  hundred  dollars." 

The  note  is  as  follows : 
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''$150.00.  MUNCTE,  Ind.,  Dec.  15,  1894. 

Ninety  days  after  date  I  promise  to  pay  to  the  order 
of  the  Merchants'  National  Bank  of  Muncie,  one  hun- 
dred and  fifty  dollars,  with  attorney's  fees,  value  re- 
ceived, without  any  relief  whatever  from  valuation 
or  appraisement  laws.  The  drawers  and  endorsers  sev- 
erally waive  .presentment  for  payment,  protest  and 
notice  of  protest,  and  nonpayment  of  this  note,  and 
all  defenses  on  the  ground  of  any  extension  of  the 
time  of  its  payment  that  may  be  given  by  the  holder 
or  holders  to  them  or  either  of  them.  Negotiable  and 
payable  at  the  Merchants'  National  Bank  of  Muncie, 
w^ith  eight  per  cent,  interest  after  maturity  until  paid. 

Albany  FuRNrruRE  Co. 
Jas.  E.  Stafford. 
Jacob  Zapf,  Manager." 

The  only  question  discussed  in  appellants'  brief  is 
the  sufflciencyof  the  complaint. 

When  a  written  instrument  which  is  the  foundation 
of  an  action  is  filed  with  the  pleading,  as  required  by 
section  365,  Burns'  R.  S.  1894  (362,  R.  S.  1881),  it  be- 
comes a  part  of  the  pleading,  just  as  much  as  if  copied 
at  length  therein,  and  such  an  exhibit  will  cure  un- 
certainties in  the  pleading.  Blount  y.  Rick,  107  Ind. 
238. 

In  the  case  of  Smith  v.  Cqrley,  8  Ind.  451,  there  was 
a  default  upon  a  declaration  which  failed  to  allege 
the  defendant  to  be  the  maker  of  the  note  and  that  the 
note  was  unpaid,  and  it  was  held  that  the  declaration 
was  insufficient. 

In  the  case  of  Old  v.  Mahler,  122  Ind.  594,  there  was 
a  default  upon  a  complaint  to  recover  damages  for 
the  breach  of  a  covenant  against  encumbrances  and 
neither  a  copy  of  the  deed  nor  the  original  was  ex- 
hibited with  the  complaint.  The  complaint  was  held 
bad  in  an  attack  for  the  first  time  on  appeal. 
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Each  of  the  above  cases  is  in  conformity  with  the 
rule  that  if  the  defect  in  the  pleading  is  such  that  it 
would  have  been  available  on  demurrer  before  judg- 
ment, it  may  be  taken  advantage  of  on  appeal  after  a 
judgment  rendered  on  default. 

It  is  insisted  there  is  no  averment  in  the  complaint 
that  the  appellants,  Stafford  and  Zapf^  promised  to 
pay  anything,  and  that  the  word  "security"  used  in 
the  complaint  cannot  be  construed  to  mean  surety. 

When  the  complaint  and  the  exhibit  are  construed 
together,  which  must  be  done,  it  is  clear  that  the  use 
of  the  word  "security"  in  the*  complaint  was  a  clerical 
error  and  that  the  pleader  intended  to  use  the  word 
surety.  When  the  complaint  alleges  that  the  furni- 
ture company,  by  its  promissory  note  promised  to  pay 
the  appellee  a  named  sum,  and  further  alleges  that 
appellants,  Stafford  and  Zapf,  signed  that  note  as 
surety  and  their  names  do  appear  on  the  note,  the 
law  implies  a  promise  on  the  part  of  Stafford  and  Zapf 
to  pay  the  note  in  the  event  it  is  not  paid  by  the  princi- 
pal. 

While  the  pleading  could  not  be  commended  as  a 
model,  yet,  we  think  the  complaint,  construed  with 
the  exhibit,  states  a  cause  of  action,  and  that  a  judg- 
ment on  the  complaint  would  be  a  bar  to  a  suit 
against  Stafford  and  Zaph  on  the  same  instrument. 

Judgment  affirmed. 


Fry  v.  Colborn. 

[No.  2,035.     FUed  Fobniary  23, 1897.] 

PLEADma. — Complaint. — Clerical  Error. — A  mere  clerical  error  in  the 
use  of  the  word  '*  plaintiff ''  where  it  is  clear  that  the  pleader  in- 
tended to  use  the  word  ''defendant "  will  not  vitiate  the  pleading, 
but  on  appeal  the  pleading  will  be  given  the  force  which  the  proper 
word  would  have  given  it  if  the  mistake  had  not  been  made.   p.  98, 
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Same.— Complaint  on  Account  for  Chods  Sold  toDefendanfa  Agent,-- 
A  complamt  for  goods  sold  and  delivered  to  defendant's  agent,  is 
not  sufficient  on  demurrer  without  an  allegation  that  the  goods 
were  sold  at  the  instance  or  request  of  the  defendant,  or  upon  his 
order,  or  that  they  were  sold  upon  his  credit,    p,  99. 

From  the  Floyd  Circuit  Court.  Reversed. 

M,  Z.  Stannard,  for  appellant. 

C.  P.  and  J.  D.  Fergusoriy  for  appellee. 

Henley,  J. — The  complaint  filed  in  the  lower  court 
in  this  cause,  upon  which  the  judgment  was  rendered 
against  appellant,  omitting  the  caption,  was  as  fol- 
lows: "The  plaintiff,  Abram  R.  Colborn,  transact- 
ing business  as  a  lumber  dealer  under  the  name  and 
style  of  A.  R.  Colborn  &  Co.,  complains  of  Jacob  S, 
Fry,  the  defendant,  and  says,  that  the  defendant  is 
indebted  to  the  plaintiff  f  1,509.45,  on  account  of  lum- 
ber sold  and  delivered  to  plaintiff's  agent,  M.  A. 
Sweeney,  a  bill  of  particulars  of  which  is  attached 
hereto,  filed  herewith,  and  made  a  pa^f  hereof,  which 
said  sum  of  $1,509.45  is  due  the  plaintiff  from  the  de- 
fendant and  is  wholly  unpaid.  Wherefore  plaintiff 
asks  judgment  for  f  1,509.45  and  all  proper  relief. 

[Signed]  C.  P.  &  J.  D.  Ferguson, 

Attorneys  for  Plaintiff. 

"Bill  of  Particulars. 

1894. 

March  31,  to  lumber  as  per  bill  rendered |124.68 

''       ,''     »'       '»         »  >y  V  jj          515.64 

ApriI14,     "       ''         yy  yy  yy  w          207.28 

''      20,     ""      ''        >>  >>  ^>  M          533  77 

''     24,    "      ''        ^>  J>  ^>  f7         382.80 


Vol  17—7. 


11,769.17 
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April  14,  By  invoice  for  car  of  cemenlf  82.50 

Aug.  15,  By  freight  receipt 57.78 

"       '^     "        ''  ''       48.06 

''      ''    ''        ''  ''       71.38   $259.72 


fl.509.45." 

A  demurrer  was  filed  to  this  Oomplaint  and  over- 
ruled by  the  court  below.  There  was  a  trial  by  the 
court,  and  at  the  request  of  the  appellant  the  court 
found  the  facts  specially  and  stated  its  conclusions  of 
law  thereon,  and  rendered  judgment  against  appel- 
lant for  the  sum  of  $1,479.45.  From  this  judgment  the 
appeal  is  prosecuted  here,  under  the  following  assign- 
ment of  errors: 

1st.  That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

2d.  The  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

3d.  The  court  erred  in  the  conclusion  of  law  stated 
upon  the  special  finding  of  facts. 

4th.  The  cotfrt  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

It  is  urged  by  counsel  that  the  complaint  in  the 
cause  is  insufficient.  The  fact  that  the  word  plaintiff 
is  used  where  it  is  plain  that  the  pleader  meant  to  use 
the  word  defendant,  will  not  vitiate  the  pleading,  but 
this  court  will  give  the  pleading  the  force  which  the 
proper  word  would  have  given  it  if  the  mistake  had 
not  been  made. 

In  the  case  of  Indiana,  etc.,  R:  W.  Co.  v.  Dailey^  110 
Ind.  75,  the  word  plaintiff  was  used  by  the  pleader 
where  it  was  plain  he  intended  to  use  the  word  de- 
fendant, and  in  commenting  upon  counsels'  conten- 
tion, that  the  word  should  be  read  as  the  pleader  had 
written  it,  the  court  said:  "Merely  clerical  mistakes, 
such  as  the  use  of  one  word  or  one  name  for  another, 
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where,  as  in  this  case,  there  is  and  can  be  no  possible 
room  for  doubt  as  to  which  one  of  the  two  words  or 
names  the  pleader  intended  to  use,  will  not  and  ought 
not  to  vitiate  the  pleading  in  any  court,  under  the 
statutory  rule  that  4ts  allegations  shall  be  liberally 
construed,  with  a  view  to  substantial  justice  be- 
tween the  parties.'"  See,  also,  Warbritton  v.  De- 
moreit,  129  Ind.  346;  Landon  v.  White,  101  Ind.  249. 

Substituting  the  word  defendant  for  the  word  plain- 
tiff, before  the  word  agent,  in  the  complaint,  the  alle- 
gation then  is,  in  substance,  that  defendant  is  in- 
debted to  plaintiff  for  lumber  sold  and  delivered  to 
M.  A.  Sweeney,  defendant's  agent.  It  is  not  charged 
in  the  complaint  that  such  sale  was  made  to  M.  A. 
Sweeney,  defendant's  agent  acting  as  such  agent,  or 
that  the  goods  were  sold  to  Sweeney  for  the  \iefend- 
ant,  or  upon  his  order,  or  that  such  sale  was  made  to 
Sweeney  at  the  instance  or  request  of  defendant,  or 
that  the  goods  were  sold  to  Sweeney,  or  to  any  one, 
upon,  defendant's  credit.  When  we  look  to  the  bill  of 
particulars  it  throws  no  further  light  upon  the  sub- 
ject and  fails  in  any  way  to  aid  the  complaint.  The 
body  of  the  bill  of  particulars  is  very  properly  made 
out,  but  it  is  nowhere  stated  therein  to  whom  or  from 
whom  the  various  amounts  stated  therein  are  owing. 

The  case  of  Rend  v.  Boord,  75  Ind.  307,  cited  by  coun- 
sel for  appellee,  does  not  sustain  their  position.  In 
that  case,  the  allegation  of  the  complaint  was,  "that 
they  [defendants]  were  partners,  and  as  such  were  in- 
debted to  him  [plaintiff]  for  goods  sold  and  delivered 
to  one  Mehan,  their  agent,  for  them  and  upon  their 
order."  This  allegation  the  court  held,  and  we  think 
properly,  sufficient  to  charge  the  defendant  with  the 
indebtedness  for  the  goods  so  sold  and  delivered  to 
Mehan. 

There  must  be  something  more  than  the  mere  naked 


100       APPELLATE  COURT  OF  INDIANA, 

Fry  V.  Colbom. 

allegation  of  indebtedness  to  render  a  defendant 
liable,  and  if,  as  in  a  case  of  this  kind,  the  allegation 
is  of  a  sale  to  some  person  other  than  the  defendant, 
for  which  sale  it  is  expected  to  hold  the  defendant 
liable,  such  facts  must  be  averred  by  the  pleader  as 
would  render  the  defendant  liable  for  a  sale  made  to 
the  third  party.  It  is  essential  in  all  pleading  that 
the  party  presenting  the  same  as  a  claim  or  defense, 
allege  every  substantive  fact  which  is  necessary  to  the 
maintenance  of  his  suit  or  defense,  and  if  any  such 
fact  is  omitted,  the  claim  or  defense  is  necessarily  de- 
fective. 

We  think  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint. 

Other  alleged  errors  are  discussed  by  appellant's 
counsel,  but  on  account  of  the  conclusion  already 
reached  we  deem  it  unnecessary  to  pass  upon  them. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  complaint. 

Concurring  Opinion. 

Black,  J. — I  concur  in  the  decision,  that  the  com- 
plaint was  insufficient  on  demurrer,  but  I  do  not  think 
it  necessary  to  decide  the  dispute  concerning  the 
words  "plaintiff's  agent."  The  entire  complaint,  in- 
cluding its  exhibit,  is  set  out  in  the  opinion  of  the  ma- 
jority of  the  court,  for  the  purpose  of  showing  that  it 
alleged  a  sale  and  delivery  to  M.  A.  Sweeney.  It  is 
assumed  that  the  pleader  meant  to  describe  him  as 
the  defendant's  agent.  It  is  not  clearly  manifest  upon 
the  face  of  the  complaint  that  he  was  the  defendant's 
agent,  or  that  the  pleader  should  have  so  described 
him,  or  intended  to  do  so. 
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Byers  V.  The  Union  Central  Life 
Insurance  Company. 

[No.  2,118.     FUed  February  24,  1897.] 

Corporations. — Action  Against  a  Foreign  Corporation  by  Its  Agent. 
— Jurisdiction. — Statutes  Construed, —  Under  sections  8458  and 
8454,  Bums'  R.  S.  1894,  providing  that  agents  of  foreign  corpora- 
tions shall  deposit  in  the  county  clerk's  office  the  power  of  attorney 
or  other  authority  by  virtue  of  which  they  act,  and  that  such 
agents  shall  procure  from  such  corporations  and  file  with  the  clerk 
a  duly  authenticated  order  or  resolution  of  the  managers  of  such 
corporations,  authorizing  any  "citizen  or  resident"  of  this  State 
having  a  claim  against  such  corporation,  arising  out  of  any  trans- 
action in  this43tate  with  ''such  agents",  to  maintain  in  this  State  an 
action  thereon,  an  agent  of  a  foreign  corporation  can  not  maintain 
an  action  against  such  corporation  on  a  check  drawn  to  his  order 
and  payable  in  a  foreign  state,    pp.  102-105, 

Same. — Action  Against  a  Foreign  Insurance  Company  by  Its  Agent — 
Jurisdiction,— Statute  Construed, — Under  section  4916,  Bums'  R. 
S.  1894,  providing  that  it  shall  be  unlawful  for  a  foreign  insurance 
company  to  do  business  in  this  State  until  it  has  filed  with  the  Au- 
ditor of  State  a  certified  order  of  the  board  of  directors  of  such  com- 
pany consenting  that  service  of  process  in  any  court  against  such 
company  may  be  served  on  any  authorized  agent  of  the  company 
in  the  State  while  any  liability  remains  outstanding  against  the 
company  in  the  State,  an  agent  of  a  foreign  insurance  company 
can  not  maintain  an  action  against  such  company  on  a  check 
drawn  to  the  order  of  such  agent  and  payable  in  another  State,  p, 
105. 

Jurisdiction. — When  May  be  Presented  by  Motion  to  Dismiss. — 
Where  the  want  of  jurisdiction  appears  on  the  face  of  the  com- 
plaint, the  question  may  be  presented  by  motion  to  dismiss,   p,  107. 

From  the  Allen  Superior  Court.  Affirmed. 
Samuel  M.  Hencli^  for  appellant 
Charles  W.  Kuhne,  for  appellee. 

COMSTOCK,  C.  J. — The  appellant  instituted  this  ac- 
tion against  appellee  up^n  a  check  of  $53.74,  payable 
to  his  order,  and  drawn  by  said  company  at  Cincin- 


102        APPELLATE  COURT  OF  INDIANA, 

Byers  v.  The  Union  Central  Life  Insurance  Co. 

nati,  Ohio,  upon  the  National  Lafayette  Bank  of  that 
city. 

The  first  paragraph  of  complaint  was  dismissed. 
The  four  remaining  paragraphs  substantially  aver 
that  the  appellee  is  a  corporation  organized  under  the 
laws  of  the  state  of  Ohio ;  that  plaintiff  was  in  the  em- 
ploy of  defendant  as  an  agent  to  solicit  life  insurance 
for  said  company  in  Allen  county,  Indiana;  that  said 
defendant  agreed  to  pay  plaintiff  for  his  services  as 
such  solicitor  50  per  cent,  of  the  premium  paid  by  per- 
sons insured  in  said  company  on  his  solicitation  as 
agent;  that  the  agreement  was  made  in  Indiana;  that 
plaintiff,  as  such  agent,  solicited  one  John  Baker  to 
take  a  $3,000.00  life  insurance  policy  in  sdid  company, 
and  that  plaintiff  is  entitled  to  commission  of  f  53.74 
for  soliciting  such  business;  that  defendant  delivered 
a  check  for  said  amount  to  the  plaintiff  in  payment 
thereof,  drawn  by  said  company  at  Cincinnati,  Ohio, 
on  the  National  Lafayette  Bank  of  that  city;  that  pay- 
ment thereupon  was  refused.  A  copy  of  the  check  is 
set  out  in  each  paragraph  except  the  third  and  fifth. 
The  fifth  paragraph  recites  the  same  facts,  but  counts 
on  the  commission  merely. 

The  appellee  appeared  specially  and  moved  the 
court  to  dismiss  the  cause,  for  the  reason  that  the 
court  had  not  jurisdiction  of  the  person  of  the  defend- 
ant; that  the  summons  therein,  as  shown  by  the  re- 
turn of  the  sheriff  endorsed  thereon,  was  served  on 
Charles  E.  Everett,  described  in  said  return  as  the 
agent  of  the  Union  Central  Life  Insurance  Company; 
and  further,  tlitat  defendant  was  a  foreign  corpora- 
tion, domiciled  in  the  state  of  Ohio,  incorporated  by 
its  charter  to  do  general  life  insurance  business;  that 
the  cause  of  action  sued  on  is  for  commission  alleged 
to  be  due  the  plaintiff  of  the  defendant  for  soliciting 
an  insurance  and  risk  as  agent  for  the  defendant,  and 
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upon  a  check,  payable  to  the  plaintiflf,  alleged  to  have 
been  given  to  him  by  the  defendant  for  said  commis- 
sion, and  is  not  founded  upon  a  contract  of  life  insur- 
ance entered  into  by  the  defendant,  or  upon  any  cause 
of  action  under  the  provisions  of  the  Act  of  1883,  re- 
lating to  foreign  insurance  companies  doing  business 
in  this  State.  Said  motion  was  sworn  to  by  the  agent 
of  the  department. 

The  court  sustained  the  motion  and  dismissed  the 
cause. 

The  action  of  the  trial  court  is  assigned  as  error 
in  this  court  by  appellant. 

At  common  law  a  corporation  must  be  sued  in  such 
an  action  as  this  in  the  jurisdiction  of  its  domicile. 
All  statutes  authorizing  such  suits  elsewhere  are  in 
derogation  of  the  common  law,  and  should  not  be  ex- 
tended beyond  their  manifest  meaning. 

In  declaring  what  is  necessary  in  bringing  suits 
against  foreign  corporations,  we  must  look  almost  en- 
tirely to  the  statutes  of  our  State. 

Section  316,  K.  S.  1881,  providing  the  method  of 
bringing  a  foreign  corporation  into  court  sitting  in 
the  territory  where  the  corporation  does  business,  by 
service  upon  its  agents,  provides  "that  process  shall 
not  be  served  upon  any  such  person,  officer,  or  agent 
when  he  is  plaintiff  in  the  suit,  but,  in  such  cases,  proc- 
ess shall  be  served  upon  some  other  such  person,  offi- 
cer, or  agent  of  the  corporation  than  such  plaintiff; 
and  in  case  the  defendant  be  a  foreign  corporation, 
having  no  such  person,  officer,  or  agent  resident  in  the 
State,  service  may  be  made  in  the  same  manner  as 
against  other  nonresidents." 

Section  3453,  Burns^  R.  S.  1894  (3022,  R.  S.  1881), 
reads  as  follows:.  "Agents  of  corporations  not  in- 
corporated or  organized  in  this  State,  before  entering 
upon  the  duties  of  their  agency  in  this  State,  shall  de- 


104       APPELLATE  COURT  OF  INDIANA, 

•     Byers  v.  The  Union  Central  Life  Insurance  Co. 

posit  in  the  clerk's  office  of  the  county  where  they  pro- 
pose doing  business  therefor  the  power  of  attorney, 
commission,  appointment,  or  other  authority  under 
or  by  virtue  of  which  they  act  as  agents." 

Section  3454,  Burns'  B.  S.  1894  (3023,  B.  S.  1881),  is 
as  follows:  "Said  agents  shall  procure  from  such  cor- 
porations, and  file  with  the  clerk  of  the  circuit  court 
of  the  county  where  they  propose  doing  business,  be- 
fore commencing  the.  duties  thereof,  a  duly  authen- 
ticated order,  resolution,  or  other  sufficient  authority 
of  the  board  of  directors  or  managers  of  such  corpora- 
tions, authorizing  citizens  or  residents  of  this  State 
haying  a  claim  or  demand  against  such  corporation 
arising  out  of  any  transaction  in  this  State  with  such 
agents,  to  sue  for  and  maintain  an  action  in  respect 
to  the  same  in  any  court  of  this  State  of  competent 
jurisdiction,  and  further' authorizing  service  of  proc- 
ess in  such  action  on  such  agent  to  be  valid  service  on 
such  corporation,  and  that  such  service  shall  au- 
thorize judgment  and  all  other  proceedings  against 
such  corporation." 

Section  1,  of  an  act  approved  March  5,  1883,  sec- 
tion 4916,  Burns'  E.  S.  1894  (3781a,  Horner's  B.  S. 
1896):  "It  shall  not  be  lawful  for  any  insurance 
company  chartered,  organized,  or  incorporated  in 
any  other  state  or  nation  to  do  business  in  the  State 
of  Indiana,  until  such  company  shall  file  with  the 
Auditor  of  State  a  certified  copy  of  a  vote  or  resolu- 
tion of  the  board  of  directors  of  such  company 
consenting  that  service  of  process  in  any  suit  against 
such  company  may  be  served  upon  any  authorized 
agent  of  such  company  in  the  State  of  Indiana,  with 
like  effect  as  if  such  company  was  chartered,  or- 
ganized or  incorporated  in  the  State  of  Indiana, 
and  agreeing  that  any  process  served  upon  such  agent 
shall  be  of  the  same  legal  force  and  validity  as  if 
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served  upon  said  company,  and  agreeing  that  such 
service  may  be  so  made,  with  such  effect,  while  any 
liability  remains  outstanding  against  such  company 
in  this  State,  and  agreeing  further,  that  if  at  any  time 
there  shall  be  no  authorized  agent  of  such  company 
in  the  county  where  any  suit  shall  be  brought,  service 
may  thereafter  be  made  upon  the  Auditor  of  the  State 
of  Indiana,  with  such  effect  as  if  made  upon  an  au- 
thorized agent  of  such  cofnpany/' 

We  are  of  the  opinion  that  sections  3022  and  3023, 
suprUy  were  enacted  for  the  purpose  of  giving  citizens 
of  Indiana  the  right  to  bring  suit  against  foreign  com- 
panies in  the  courts  of  this  State  on  claims  against 
such  company  arising  out  of  any  transactions  in  this  * 
State  with  such  agents. 

Under  these  sections  the  claim  in  suit  could  not  be 
prosecuted  in  our  courts,  for  the  statute  applies  to 
transactions  of  residents  with  the  agents  of  the  com- 
pany, and  not  to  transactions  between  agents  and  the 
corporations. 

Previous  to  the  act  of  1883,  supra,  we  think  no 
agent  in  Indiana  could  maintain  an  action  against  the 
foreign  corporation  which  he  represented  upon  a 
claim  arising  out  of  a  transaction  between  him  and 
his  principal.  It  does  not  repeal  previous  legislation, 
except  so  far  as  it  is  in  conflict  therewith.  These  acts 
should  be  construed  under  the  rule  of  statutory  con- 
struction so  tha{  all  will  stand  together,  rather  than 
that  any  should  be  held  repealed.  The  object  of  the 
statute  of  1883,  is  to  extend  the  remedy  of  the  resi- 
dents of  this  State  having  claims  growing  out  of 
transactions  with  agents  of  foreign  insurance  com- 
panies, so  that  they  may  bring  suits  in  this  State 
"while  any  liability  remains  outstanding  against  such 
company  in  this  State,"  although  the  corporation  may 
have  ceased  to  do  business  here,  and  when  it  may  no 
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longer  have  an  authorized  agent  in  the  county  where 
the  suit  is  brought. 

In  Rehrn  v.  German,  etc.,  Saving  Inst,  125  Ind.  135, 
appellee  was  a  foreign  insurance  company  having  its 
habitation  in  the  State  of  Illinois.  Appellants  were 
residents  of  the  State  of  Indiana,  doing  business  as 
general  insurance  agents  in  the  city  of  Indianapolis; 
they  became  the  agents  of  the  appellee,  and,  claiming  . 
that  appellee  had  broken* its  contract  with  them, 
brought  suit  in  the  superior  court  of  Marion  county 
upon  said  contract.  In  the  opinion  given  by  Berk- 
shire, 0.  J.,  the  court  says:  "In  our  opinion  said  sec- 
tions ♦  ♦  3022  and  3023  do  not  enter  into  the  con- 
•  struction  to  be  given  to  the  act  of  1883.  They  relate 
to  foreign  corporations  in  general,  and  have  no  appli- 
cation to  such  corporations  as  are  under  special  regu- 
lations. 

"For  many  years  foreign  insurance  companies  do- 
ing business  in  this  State  have  been  under  regulations 
applicable  to  such  companies,  but  to  no  other  corpora- 
tions, and  the  act  of  1883  makes  full  and  ample  pro- 
visions therefor.  ♦  ♦  ♦  That  such  special  legisla- 
tion excepts  insurance  companies  from  the  effect  of 
other  statutes  upon  the  subject  of  foreign  corpora- 
tions doing  business  within  the  State  is  a  proposition 
too  well  settled  to  require  the  citation  of  authorities/' 

The  court  further  savs:  "their  cause  of  action  did 
not  arise  out  of  any  business  transaction  within  the 
purview  of  the  statute.  *  *  ♦  The  contract  is  an 
ordinary  common  law  contract,  whereby  the  appel- 
lants agree  to  serve  the  appellee  in  a  particular  man- 
ner for  a  certain  compensation.  We  think  the  action 
is  controlled  by  the  rules  of  the  common  law,  and 
could  only  be  maintained  in  a  forum  within  the  place 
of  the  appellee's  domicile." 

In  the  case  at  bar,  the  contract  sued  on  is  not  one 
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of  insurance;  it  is  a  claim  growing  out  of  services  ren- 
dered the  company.  The  contract  in  Rhem  v.  Gtrman^ 
etc.y  Saving  Inst.^  supra,  and  the  contract  in  the  suit  at 
bar  are  common  law  contracts  for  services.  Neither 
are  upon  a  contract  of  insurance  under  the  purview  of 
the  statutes  of  1883,  stipray  as  interpreted  by  the  Su- 
preme Court  in  Rhem  v.  Germany  etc.y  Saving  Inst.^ 
supra. 

Cross-errors  were  assigned  by  appellee,  but  as  we 
do  not  deem  it  necessary  to  consider  them,  we  have 
not  set  out  the  part  of  the  record  which  relates 
thereto. 

While  questions  of  jurisdiction  are,  as  a  general 
rule,  raised  by  demurrer  or  pleas  in  abatement,  we  are 
of  the  opinion  that  when,  as  in  this  case,  the  want  of 
jurisdiction  appears  upon  the  face  of  the  complaint, 
and  the  sustaining  of  a  motion  to  dismiss  the  action 
accomplishes  the  same  result,  the  question  may  be 
presented  by  motion  to  dismiss.  Gilbert  v.  Hally  115 
Ind.  549. 

Judgment  affirmed. 


Pierce  v.  Pierce. 

[No.  2,050.     Filed  February  24,  1897.] 

ijrroxiCATiNa  Liquors. — License  to  Sell  Not  Transferable.  —A  license 
to  seU  intoxicating  liquors  at  retail  is  not  transferable,    p.  113. 

Contracts. —  Consideration, — Mere  inadequacy  of  consideration  is 
not  sufficient  to  defeat  a  contract,    p.  115. 

Same. — Valid  and  Illegal  Considerations  in  Same  Contract. — Where 
Talid  and  iUegal  considerations  in  the  same  contract  are  susceptible 
of  division,  that  part  of  the  consideration  which  is  legal  may  be  en- 
forced,   pp.  116-118, 

Appeal. — Harmless  Error. — Error  cannot  be  predicated  upon  the  rul- 
ing on  one  paragraph  of  a  pleading,  where  there  are  other  parap:raphs 
under  which  the  same  evidence  would  be  admissible,    pp.  lis,  119. 
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» _____^ 

From  the  Wells  Circuit  Court.   AfjUrmed. 

Levi  Mock,  John  Mock^  George  Mock,  A.  L.  Sharpe 
and  C.  E.  Sturgis,  for  appellant. 

Joseph  8.  Dailet/j  Abram  Simmons,  Frank  C.  Dailey, 
John  K.  Binehart  and  M,  W.  Walhert,  for  appellee. 

Wiley,  J. — The  assignments  of  error  in  this  case 
call  in  question  the  correctness  of  the  ruling  of  the 
court  in  overruling  appellant's  demurrer  to  the  first 
and  second  paragraphs  of  the  complaint,  and  in  sus- 
taining appellee's  demurrer  to  the  second  paragraph 
of  appellant's  answer.  To  the  end  that  the  questions 
involved  may  be  fully  understood  and  fairly  pre- 
sented, it  is  necessarj'  to  embody  in  this  opinion  the 
9um  and  substance  of  the  various  pleadings  upon 
which  we  are  asked  to  pass  judgment. 

The  complaint  was  in  two  paragraphs.  In  the  first 
paragraph  it  is  alleged  that  on  or  about  March  28, 
1893,  the  appellant  and  appellee  entered  into  a  co- 
partnership for  the  purpose  of  conducting  and  operat- 
ing a  saloon  in  Blufifton,  Indiana;  that  they  purchased 
of  one  Mattie  McKendry  the  fixtures  and  stock  owned 
by  her,  and  gave  their  three  joint  notes  therefor,  as 
follows:  One  for  $125.00,  one  for  $225.00,  and  one  for 
$250.00,  all  with  8  per  cent,  interest  and  attorney's 
feies;  that  in  pursuance  of  said  contract,  appellant  and 
appellee  operated  the  said  saloon  as  partners  until 
June  22, 1893,  when  a  dissolution  took  place,  and  they 
executed  a  written  contract,  by  the  terms  of  which 
appellee  sold  all  of  his  interest  in  said  saloon  and 
fixtures  to  the  appellant,  and  in  consideration  thereof, 
the  appellant  assumed  and  agreed  to  pay  and  dis- 
charge the  said  notes,  and  was  to  pay  all  bills  and  ac- 
counts for  said  stock,  etc.,  including  all  debts  of  said 
firm  theretofore  contracted;  that  before  the  maturity 
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of  Baid  notes  said  McKendry,  for  a  valuable  considera- 
tion, transferred  the  second  of  said  notes  to  Ash- 
baucher  &  Brother,  partners,  and  the  third  of  said 
series  to  one  Bender;  that  when  said  notes  became 
due,  appellant  failed  to  pay  them,  and  also  failed  to 
pay  any  of  the  outstanding  bills  or  indebtedness  for 
which  said  firm  was  liable;  that  the  said  appellant, 
under  said  contract,  took  possession  of  said  saloon, 
and  property,  sold  the  goods  on  hand,  and  sold  and 
transferred  the  saloon  fixtures  to  one  Hawk  for 
f200.00  in  cash  and  a  |160.00  note,  and  upon  the 
failure  of  said  Hawk  to  pay  said  note,  he  again 
took  possession  of  said  saloon  and  sold  the  same  to 
one  Conrad,  for  $300.00,  and  appropriated  the  money 
and  proceeds  of  the  business  to  his  own  use;  that 
the  said  Ashbaucher  &  Brother  sued  appellant  and 
appellee  upon  the  note  so  transferred  to  them,  and 
recovered  thereon  a  judgment  for  $264.64  and  costs; 
that  said  Bender  also  recovered  judgment  on  his 
note  for  $265.00  and  costs;  that  at  the  time  of  the 
rendition  of  said  judgments,  plaintiflf  was  the  owner 
of  certain  real  estate  in  Wells  county,  Indiana,  where 
said  judgments  were  rendered;  that  certain  other 
judgments  were  rendered  in  the  Wells  Circuit  Court 
against  appellant  and  appellee  upon  certain  in- 
debtedness which  the  appellant  assumed  and  agreed 
to  pay;  that  for  the  purpose  of  avoiding  the  sale  of  his 
real  estate  upon  the  judgments  in  favor  of  Ash- 
baucher &  Brother,  and  Bender,  he  procured  one 
Stimel,  to  become  replevin  bail  thereon,  and  gave  him 
a  mortgage  on  his  said  real  estate  for  $600.00,  the 
amount  of  said  judgment,  interest  and  costs,  and  also 
a  note  of  $100.00  *  which  had  been  executed  to  said 
Stimel  by  appellant  and  appellee,  and  which  appel- 
lant assumed  and  agreed  to  pay  as  a  part  of  the  con- 
sideration for  the  transfer  of  said  saloon  and  fixtures  • 
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to  him ;  that  said  Stimel  foreclosed  said  mortgage,  and 
sold  said  real  estate  upon  the  decree  therein  entered; 
that  by  reason  of  said  judgments  the  plaintiff  has  be- 
come insolvent  and  his  said  real  estate  is  so  incum- 
bered by  reason  of  said  judgments  and  liens  that  he 
is  unable  to  pay  any  of  said  indebtedness,  or  to  bor- 
row money  with  which  to  pay  said  liens  and  judg- 
ments. 

A  copy  of  the  contract  between  appellant  and  ap- 
pellee, whereby  appellee  sold  to  appellant  his  interest 
in  said  saloon  and  fixtures,  is  filed  with  the  complaint 
and  is  mad^  a  part  thereof  by  exhibit. 

The  second  paragraph  of  the  complaint  is  so  nearly 
identical  with  the  fii'st,  except  as  to  the  prayer,  that 
it  need  not  be  here  set  out.  The  contract,  which  is 
made  an  exhibit  to  the  complaint,  is  as  follows : 

"Know  All  Men  by  These  Presents,  That  I,  P.  P. 
Pierce,  of  Wells  county,  Indiana,  in  consideration  of 
the  sum  of  one  hundred  dollars,  the  receipt  whereof 
is  hereby  acknowledged,  have  granted,  bargained  and 
sold,  and  do  hereby  grant,  bargain  and  sell  unto 

* 

John  Pierce,  of  Wells  county,  Indiana,  all  my  right, 
title  and  interest  in  all  furniture,  fixtures  and  stock 
in  the  saloon  now  run  in  the  building  owned  by  Isaac 
Peppard,  on  Johnson  street,  in  Bluflfton,  Indiana,  and 
including  the  license  or  authority  to  sell  now  in  force. 
"It  is  hereby  understood  and  agreed  that  the  said 
John  Pierce  shall  and  does  hereby  assume  the  pay- 
ment of  three  notes  in  the  sum  of  $453.00  and  interest, 
payable  to  Mattie  McKendry,  as  purchase  money  for 
said  saloon;  and  also  the  said  John  Pierce  assumes 
to  pay  all  bills  and  accounts  for  stock  now  outstand- 
ing or  which  may  hereafter  become  due  and  payable, 
including  all  debts  of  said  firm  as  heretofore  con- 
stituted." 
'     The  appellant  challenged  the  suffieiencv  of  each 
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paragraph  of  the  complaint  by  a  demuprer,  which  was 
overruled,  to  which  ruling  he  excepted.  The  appel- 
lant then  answered  in  four  paragraphs,  but  as  the 
only  question  raised  upon  the  answer  by  the  assign- 
ment of  error  is  the  sustaining  of  the  demurrer  to  the 
amended  second  paragraph  of  answer,  it  is  unneces- 
sarj'  to  refer  to  any  of  the  other  paragraphs  of  answer. 

The  amended  second  paragraph  of  answer  is  as 
follows: 

"And  for  amended  second  paragraph  of  answer  to 
the  complaint,  the  defendant,  John  S.  Pierce,  says 
that  the  consideration  for  the  contract  sued  on  is  im- 
moral, illegal,  and  against  public  policy,  in  that  the 
greater  portion  of  said  consideration  was  the  transfer 
by  the  plaintiff  to  the  defendant  of  his  license  to  sell 
intoxicating  liquqrs  in  Wells  county,  Indiana,  which 
the  plaintiff  at  the  time  had  and  continued  to  have 
for  ten  months  thereafter;  that  the  stock  mentioned 
in  said  contract  consisted  of  intoxicating  liquors,  then 
and  there  for  sale,  and  that  the  other  property  men- 
tioned in  said  contract,  including  said  stock,  was  not 
worth  any  sum  without  said  license  to  run  and 
operate  said  saloon  and  make  sales  of  intoxicating 
liquors;  that  at  the  time  said  contract  was  executed 
the  plaintiff  well  knew  that  defendant  had  no  means 
or  other  way  of  paying  the  obligations  mentioned  in 
said  contract  than  to  make  sales  of  intoxicating 
liquors  and  run  and  operate  said  saloon,  and  it  was 
expressly  understood  and  agreed  by  the  plaintiff  and 
defendant  that  defendant  was  to  sell  intoxicating 
liquors,  under  said  license  and  pay  the  several  obliga- 
tions mentioned  in  said  contract  otlt  of  the  proceeds 
of  such  sales,  and  said  sale  and  transfer  mentioned  in 
said  contract  was  executed  for  the  express  purpose 
and  with  the  intent,  upon  the  part  of  the  plaintiff  and 
defendant,  that  defendant  should  sell  intoxicating 
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liquors  under  said  liquor  license;  that  the  considera- 
tion of  the  said  contract  is  so  blended,  that  the  value 
placed  upon  said  liquor  license,  cannot  be  separated 
from  the  other  considerations  mentioned  in  said  con- 
tract; that  about  the  whole  inducement  to  defendant 
to  execute  said  contract  was  the  privilege  of  selling 
such  intoxicating  liquors  under  said  license,  which  de- 
fendant at  the  time  believed  said  transfer  conferred 
upon  him." 

After  a  reply  in  general  denial  to  the  affirmative 
matters  in  the  answer,  the  cause  was  submitted  to  the 
court  without  a  jury,  and  resulted  in  a  judgment  in 
favor  of  appellee  for  $677.76.  The  evidence  is  not  in 
the  record,  and  appellant  prosecutes  this  appeal 
solely  upon  the  pleadings,  and  has  assigned  error  as 
follows:  (1)  The  court  erred  in  overruling  the  de- 
muiTer  to  the  first  paragraph  of  the  complaint;  (2)  the 
court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint;  and  (3)  the  court  erred 
in  sustaining  the  demurrer  to  the  amended  second 
paragraph  of  answer. 

As  the  same  question  is  presented  both  by  the  com- 
plaint and  second  paragraph  of  amended  answer,  the 
several  assignments  of  error  may  be  considered  to- 
gether. Counsel  for  appellant  present  and  discuss  but 
one  proposition,  to-wit:  that  the  contract  sued  upon, 
tested  by  the  averments  of  the  complaint  and  the  sec- 
ond paragraph  of  amended  answer,  is  an  illegal  one, 
and  hence  cannot  be  enforced.  It  is  specially  urged, 
under  the  averments  of  the  second  amended  para- 
graph of  answer,  that  as  the  transfer  of  the  license  to 
sell  intoxicating  liquors,  by  appellee  to  appellant,  was 
illegal,  and  constituted  a  greater  part  of  the  considera- 
tion entering  into  the  contract,  that,  that  part  of 
the  legal  consideration  was  so  tainted  and  blended 
with  the  illegal  part  that  the  legal  could  not  be  sep- 
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arated  from  the  illegal^  and  that  the  contract  was, 
therefore,  not  enforceable. 

It  is  well  settled  in  this  State  that  a  license  to  sell 
intoxicating  liquors  at  retail  is  not  transferable  and 
confers  on  the  transferee  no  authority  to  sell.  Strahn 
V.  Hamilton,  38  Ind.  57;  Ileath  v.  Stute,  105  Ind.  342. 
This  rule  is  based  upon  sound  principle.  The  law 
regulating  the  granting  and  issuing  of  a  license  to 
Tend  intoxicating  liquors  to  be  drank  as  a  beverage, 
primarily  clothes  the  board  of  county  commissioners 
with  the  authority  to  determine  who  are  fit  persons 
to  be  intrusted  with  such  business,  and  if  a  licensee 
had  the  power  to  transfer  his  license  he  could  transfer 
it  to  whom  he  pleased,  regardless  of  the  fitness  of  the 
transferee  to  engage  in  so  perilous  and  hazardous  a 
business,  and  thus  the  object  of  the  statute  would  be 
defeated. 

If  there  had  been  no  consideration  for  the  contract 
in  question,  but  the  transfer  of  the  license  by  the  ap- 
pellee to  the  appellant,  we  would  have  no  difficulty 
in  arriving  at  a  conclusion,  for,  in  such  event,  there 
would  be  no  valid  consideration  to  support  the  con- 
tract. There  was  no  consideration  moving  to  the  ap- 
pellant from  the  appellee  for  such  transfer,  and  he  is 
charged  with  the  knowledge  of  that  fact.  He  was 
bound  to  know  that  its  transfer  conferred  upon  him 
no  right  to  sell  intoxicating  liquors  thereunder,  for 
all  persons  are  presumed  to  know  the  law.  In  so  far 
as  the  transfer  of  the  license  enters  into  or  afFects  the 
transaction  in  question,  the  consideration  therefor,  if 
any,  was  a  consideration  impossible  in  law,  because  it 
could  confer  no  rights,  and  a  consideration,  either  im- 
possible in  law  or  physically  impossible,  is  no  con- 
sideration. Clark  on  Contracts,  section  85,  p.  181. 
This  infirmity  in  the  contract  was  as  much  within 
Vol.  17—8 
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his  knowledge  as  it  was  within  the  knowledge  of  the 
appellee. 

If  there  was  any  valid  consideration,  therefore,  to 
support  the  contract,  it  must  be  held  binding,  if  such 
consideration  is  of  such  a  character  that  it  may  be  dis- 
tinguished from  the  illegal  or  void  consideration. 

As  we  have  said  before,  the  transfer  of  the  license 
conferred  no  title  or  right  in,  or  to  it  in  the  transferee, 
and  he  being  bound  to  know  that  fact,  then  we  must 
hold  that  such  transfer  constituted  no  part  of  the  con- 
sideration, and  we  must  look  to  and  construe  the  con- 
tract as  though  the  words  "and  including  the  license 
or  authority  to  sell  now  in  force"  were  wholly  omitted 
therefrom.  The  contract  avers  that  in  consideration 
of  f  100.00,  the  receipt  of  which  is  acknowledged,  the 
appellee  granted,  bargained  and  sold  to  appellant  all 
his  right,  title  and  interest  in  and  to  the  furniture,  fix- 
tures and  stock  in  the  saloon,  etc.;  and  in  considera- 
tion of  these  covenants,  on  the  part  of  appellee,  appel- 
lant assumed  and  agreed  to  pay  certain  notes,  ac- 
counts and  debts  for  which  they  were  both  jointly  and 
severally  liable.  True,  the  second  paragraph  of  the 
amended  answer  avers  that  a  greater  part  of  the  con- 
sideration was  the  transfer  of  the  license  by  appellee 
to  appellant,  and  that  the  stock  mentioned  in  the  con- 
tract consisted  of  intoxicating  liquors  then  and  there 
for  sale,  and  that  the  other  property  mentioned  in  the 
contract  was  not  worth  any  sum  without  said  license 
to  operate  and  run  said  saloon.  This  paragraph  of 
answer  was  drawn  with  much  skill,  and  it  is  evident 
that  it  was  the  intention  of  the  pleader  to  state  in  sub- 
stance that  without  the  license  to  sell  all  the  prop- 
erty, rights  and  choses  in  action  mentioned  in  the  con- 
tract, were  without  value,  and  hence  there  would  be 
no  consideration  to  support  it.  Unfortunately,  how- 
ever, for  the  pleader,  he  has  failed  in  this.    The  an- 
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swer  avers  that  the  "stock  mentioned  in  the  contract 
consisted  of  intoxicating  liqnors  then  and  there  for 
sale,"  but  it  does  not  aver  that  without  the  license  to 
sell  they  were  of  no  value.  It  is  only  the  ^^oiher  prop- 
erty mentioned  in  the  eontraeP^  that  was  without  value 
in  the  absence  of  the  right  to  sell  under  the  license. 
It. must  be  presumed,  nothing  to  the  contrary  appear- 
ing, that  the  stock  of  liquors  had  some  value,  and 
where  there  is  some  consideration  to  support  the  con- 
tract it  will  be  upheld.  Mere  inadequacy  of  consid- 
eration is  not  sufficient  to  defeat  a  contract.  Sibbitt  v. 
Stryker,  62  Ind.  41.  Where  a  person  obtains  all  the 
consideration  he  contracts  for,  he  cannot  say  there 
was  no  consideration.  Laboyteaux  v.  Swigarty  103  Ind. 
596. 

In  the  case  at  bar,  the  appellant,  having  been  bound 
to  know  that  no  benefit  would  accrue  to  him  under 
the  transfer  of  the  license,  and  there  being  some  con- 
sideration, to  support  the  contract,  it  must  be  pre- 
sumed he  obtained  all  the  consideration  for  which 
he  contracted. 

We  think  the  case  of  Strahn  v.  Hamilton^  supra,  is 
decisive  of  the  case  under  consideration.  In  that  case, 
the  appellant  sold  appellee  a  saloon,  stock  and  fix- 
tures, furniture,  etc.,  and  transferred  to  him  his 
license  to  sell  intoxicating  liquors.  In  an  action  to 
recover  under  his  contract  for  the  purchase  price,  the 
defense  was  interposed  that  there  had  been  partial 
failure  of  consideration,  in  that  the  transfer  of  the 
license  to  sell  wa*s  valued  at  $100.00,  and  as  it  was  not 
transferable,  and  gave  the  transferee  no  right  to  sell, 
and  resulted  in  no  benefit  to  him,  to  that  extent  there 
was  a  failure  of  consideration.  The  appellant  in  that 
case  was  the  plaintiff  below,  and  recovered  the  con- 
tract price,  less  the  |100.00,  the  value  attached  to  the 
license.     On  appeal  the  judgment  was  affirmed.     It 
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was  clearly  recognized  by  the  Supreme  Court  in  that 
case  that  a  part  of  the  consideration  being  illegal,  and 
a  part  of  it  legal,  under  the  pleading,  it  was  suscep- 
tible of  division,  and  it  was  rightly  held  that  that 
part  of  the  consideration  which  was  legal  could  be 
enforced. 

As  the  evidence  is  not  in  the  record  in  the  case  at 
bar,  and  as  there  was  a  transfer  of  property,  rights, 
and  choses  in  action  by  appellee  to  appellant,  that 
was  of  some  value,  which  would  constitute  a  valid 
consideration,  it  is  fair  to  presume  that  the  court 
wholly  disregarded  the  question  of  the  transfer  of  the 
license  and  based  its  judgment  upon  the  valid  con- 
sideration expressed  in  the  contract.  In  the  absence 
of  the  evidence  every  presumption  must  be  indulged 
in  favor  of  the  action  of  the  trial  court,  and  we  cannot 
say  that  it  did  not  reach  a  correct  conclusion. 

We  are  not  unmindful  of  the  rule  that  where  valid 
and  illegal  considerations  in  a  contract  are  so  blended 
and  intermingled  that  they  cannot  be  separated,  the 
contract  cannot  be  enforced,  but  the  rule  is  not  appli- 
cable here,  because  thev  are  clearlv  divisible.  The 
cases  appellant  cites  in  support  of  the  proposition  are 
not  in  point.  Fleming  v.  Greene,  48  Kan.  646,  30  Pac. 
11,  cited  by  appellant,  was  where  promissory  notes 
and  a  mortgage  were  given  for  the  excess  over  a  cer- 
tain sum  upon  an  invoice  of  goods  which  was  found 
to  have  been  made  by  the  payee  of  the  notes  and  an- 
other, with  the  intention  of  cheating  and  defrauding 
the  purchasers,  and  the  signatures  to  such  notes  and 
mortgage  were  actually  obtained  by  means  of  such 
false  and  fraudulent  inventory;  and  upon  these  facts 
it  was  held  by  the  supreme  court  of  Kansas  that  the 
transaction  was  unlawful,  and  that  the  consideration 
of  such  notes  and  mortgage  was  illegal,  and  that  for 
that  reason  they  were  held  void.    It  will  be  observed 
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from  the  facts  stated  in  that  case,  that  the  whole 
transaction  was  tainted  with  fraud,  and  under  the 
well  settled  rule  that  fraud  vitiates  all  contracts,  the 
contract  in  that  case  was  held  to  be  void. 

Boehmer  v.  Foval,  55  111.  A  pp.  71,  also  cited  by  ap- 
pellant, was  an  action  for  a  reward  ofiFer^d,  and  as  the 
reward  was  payable  in  the  event  of  a  successful  ter- 
mination of  the  action,  and  one  of  the  considerations 
was  that  the  plaintiff  should  testify  and  get  others 
to  testify  against  the  party  against  whom  an  embez- 
zlement had  been  charged,  and  where  it  was  sought  to 
recover  the  amount  embezzled,  it  was  held  that  the 
contract  was  illegal  and  void  on  the  ground  that 
agreements  relating  to  proceedings  in  civil  courts,  in- 
volving anything  inconsistent  with  the  full  and  im- 
partial course  of  justice,  though  not  open  to  the  actual 
charge  of  corruption,  could  not  be  enforced  as  being 
against  public  policy.  This  doctrine  is  certainly 
founded  in  sound  reason,  but  it  has  no  application  to 
the  facts  in  this  case. 

Wolsey  V.  Neeley,  62  111.  App.  141,  cited  by  appellant, 
in  support  of  his  contention,  was  where  a  contract 
was  entered  into  giving  the  entire  option  to  sell  the 
stock  of  an  incorporated  company  for  a  future  deliv- 
ery, and  it  was  held  that  it  was  in  direct  violation  of  a 
criminal  statute  of  the  state  defining  such  transac- 
tions as  gambling  contracts.  In  the  same  case,  how- 
ever, it  was  held  that  where  a  contract,  void  under  the 
criminal  code,  contained  other  provisions  which  are 
not  void  and  which  are  valid,  such  provisions  may  be 
enforced.  The  case  just  cited  is  in  direct  harmony 
with  the  great  weight  of  authorities  upon  the  proposi- 
tion, and  especially  is  it  in  harmony  with  the  case  of 
Strahn  v.  Hamilton^  supra. 

Counsel  for  appellant  quote  from  Edwards  County  v. 
Jennings  (Tex.  Sup.),  35  S.  W.,  1053,  in  support  of  the 
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proposition  that  where  legal  and  illegal  provisions  are 
contained  in  a  contract,  that  the  contract  cannot  be 
enforced.  We  have  examined  that  case  with  very 
much  care,  and  are  led  to  the  conclusion  that  counsel 
cited  it  without  the  text  of  the  opinion  before  them 
and,  therefore,  not  fully  comprehending  its  full  import 
and  meaning.  The  commissioners  of  Edwards  county, 
in  the  State  of  Texas,  contracted  with  Jennings  to 
put  in  the  town  of  Rock  Springs  a  certain  water  sys- 
tem, and  in  the  contract  granted  to  him  ^*an  exclusive 
right  of  way  to  lay  pipe,  etc.,  in  the  streets."  The 
constitution  of  Texas,  Article  1,  section  26,  provides 
that  "Perpetuities  and  monopolies  are  contrary  to  the 
genius  of  a  free  government,  and  shall  never  be  al- 
lowed;" and  as  the  agreement  tends  to  create  a  mo- 
noply  it  was  violative  of  the  constitution,  illegal  and 
void. 

The  consideration  for  the  obligation  imposed  upon 
Jennings  by  the  contract  consisted  of  the  obligation 
of  the  county  (1)  to  pay  him  $3,500,  and  (2)  to  perform 
this  unlawful  agreement. 

With  this  brief  statement  of  the  case,  it  is  apparent 
that  it  does  not  support  the  contention  of  appellant, 
for  it  is  obvious  that  the  whole  contract,  or  the  sub- 
stance of  it  at  least,  is  merged  in  the  unlawful  agree- 
ment granting  to  Jennings  an  exclusive  right  of  way 
to  lay  pipes  in  the  streets,  etc.  The  entire  contract 
must  fail  in  tbe  absence  of  the  right  to  lay  pipes,  etc., 
for  a  water  system  in  a  town  without  pipes  or  mains 
through  which  to  conduct  the  water,  would  not  be 
operative. 

We  reiterate,  therefore,  that  in  our  judgment  the 
contract  sued  upon  in  this  case  is  not  subject  to  the 
objection  urged  against  it. 

But,  if  we  are  wrong,  still  there  was  no  error  preju- 
dicial to  the  appelhint  in  sustainiDg  appellee's  demur- 
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rer  to  the  amended  second  paragraph  of  answer,  for 
the  reason  that  error  cannot  be  predicated  upon  the 
ruling  on  one  paragraph  of  a  pleading,  where  there 
are  other  paragraphs  under  which  the  same  evidence 
would  be  admissible.  Under  the  third  and  fourth 
paragraphs  of  appellant's  answer  we  are  clearly  of  the 
opinion  that  the  facts  charged  in  the  amended  second 
paragraph  of  answer  were  admissible  in  evidence.  In 
our  judgment  each  paragraph  of  the  complaint  stated 
a  good  cause  of  action. 

We  find  no  error  in  the  record,  and  the  judgment  is 
aflBirmed. 


HouK  V.  Branson. 

[No.  2,094.     Filed  Nov.,  5,  1896.    Rehearing  denied  Feb.  24,  1897.] 

Appeal  and  Error. — Weight  of  Evidence, — The  Appellate  Court 
will  not  weigh  the  evidence  nor  reconcile  conflicts  therein,    p.  120, 

Samr. — IngtrvjciiaM. — Practice. — It  is  not  error  to  refuse  to  give  to 
the  jury  an  instruction  offered  by  counsel  where  it  is  not  shown 
that  the  instruction  asked  and  refused  was  signed  by  counsel,  p. 
120. 

Trial. — ExndeMic. — ImpeachrMnt, — Evidence  of  the  general  reputa- 
tion  of  a  witness  for  truth  and  veracity  in  the  neighborhood  in 
which  he  formerly  lived  is  competent  which  follows  evidence  of  a 
like  nature  as  to  his  reputation  where  he  then  lived,    p.  121. 

Evidence. — Admissibility  of  Testimony  of  Shorthand  Reporter  from 
Notes  of  Former  Trial. — The  official  shorthand  reporter  may  testify 
from  recollection,  refreshed  by  her  notes  as  to  statements  made  by 
a  witness  at  a  former  trial  reported  by  her.    p.  121. 

Practice. — Cross- Examination  of  Witness. — Discretion  of  Court. — 
The  extent  to  which  a  cross-examination  of  a  witness  may  be  car- 
ried is  within  the  sound  discretion  of  the  court,  and  unless  there  is 
manifest  abuse  of  such  discretion  its  exercise  by  the  trial  court  will 
not  afford  sufficient  ground  for  a  reversal  of  the  judgment,    p.  122. 

Same. — Misconduct  of  Counsel. — In  order  to  save  any  question  as  to 
the  misconduct  of  counsel  during  the  trial,  the  trial  court  must  be 
called  upon  by  the  aggrieved  party  in  some  manner  to  correct  the 
injury,    pp,  122,  123. 

From  the  Montgomerj'  Circuit  C!ourt.    Affirmed. 
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W.  G.  Houk  and  M.  W.  Bruner,  for  appellant. 
ThomcLS  &  Whittingtoriy  for  appellee. 

Davis,  C.  J. — ^This  was  an  action  to  recover  dam- 
ages for  an  alleged  assault  on  the  appellant  by  the 
appellee. 

On  issues  joined  a  verdict  was  returned  by  the  jury 
in  favor  of  appellee,  on  which  judgment  was  rendered. 

The  only  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial. 

The  first  question  discussed  is  that  the  verdict  of 
the  jury  is  not  supported  by  the  evidence.  On  this 
proposition  it  will  suffice  to  say  there  is  ample  evi- 
dence in  the  record  to  sustain  the  verdict.  It  is  true 
the  evidence  is  conflicting,  but  it  is  not  our  province 
to  weigh  the  evidence  or  to  reconcile  conflicts  therein. 
Campbell  v.  Conner ^  15  Ind.  App.  23;  Haines  v.  Porch^ 
9  Ind.  App.  413;  MileSy  Tr.,  v.  DeWolf^S  Ind.  App. 
163;  Zimmerman  v.  Snyder,  6  Ind.  App.  178. 

The  next  question  discussed  relates  to  the  refusal 
of  the  court  to  give  to  the  jury  an  instruction  asked 
by  appellant.  It  is  not  shown  that  the  instruction 
asked  and  refused  was  signed  by  counsel,  and,  there- 
fore, there  was  no  error  in  refusing  to  give  it.  Lou- 
isviUCy  etc.,  R.  W.  Co.  v.  Oohen,  15  Ind.  App.  123. 

It  is  next  urged  that  the  court  erred  in  giving  cer- 
tain instructions  asked  by  appellee.  The  instructions 
were  applicable  to  the  evidence  and  correctly  state 
the  law  and,  therefore,  there  was  no  error  in  giving 
them.  It  may  be  true  they  were  not  in  all  respects  cor- 
rect statements  of  the  law,  applicable  to  appellant's 
version  of  the  occurrence,  but  they  were  correct  state- 
ments of  the  law  applicable  to  appellee's  version  of 
the  occurrence.  Moreover,  the  instructions  given  to 
the  jury  by  the  court,  when  considered  as  an  entirety, 
were  not  unfavorable  to  appellant. 
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The  next  question  discussed  relates  to  the  testi- 
mony of  the  witness,  Hanna,  as  to  the  general  reputa- 
tion of  appellant  for  truth  and  veracity  in  the  com- 
munitj'  in  which  he  lived. 

An  objection  was  made  because  the  question  did 
not  apply  to  the  general  reputation  of  appellant  for 
truth  and  veracity  "where  he  now  lives,"  but  no  ex- 
ception was  reserved  to  the  ruling  of  the  court. 

Moreover,  it  appears  that  several  witnesses  testified 
that  his  general  reputation  for  truth  and  veracity  was 
bad  at  the  time  of  the  trial  in  Crawfordsville  where 
he  then  lived,  and  in  this  connection  it  was  competent 
to  prove  that  his  general  reputation  for  truth  and 
veracity  was  bad  in  the  neighborhood,  in  that  county, 
from  which  he  moved  to  Crawfordsville  several  years 
before  the  trial,  by  witnesses  who  had  familiarly  and 
continuously  known  him  during  all  of  those  years. 
He  and  his  wife  owned  real  estate  in  that  neighbor- 
hood, he  was  frequently  there,  and  the  difficulty  out  of 
which  this  lawsuit  arose  occurred  in  that  neighbor- 
hood. Memphis  J  etc.  Packet  Co.  v.  McCooly  83  Ind. 
892;  Sage  v.  State,  127  Ind.  15,  27;  Pape  v.  Wright, 
116  Ind,  502. 

It  is  next  urged  that  the  court  erred  in  permitting 
the  stenographer  to  testify  from  her  shorthand  notes 
as  to  statements  made  by  appellant  on  a  former  trial. 
The  witness  testified  that  she  was  the  official  short- 
hand reporter  of  said  court ;  that  her  notes  of  the  testi- 
mony of  appellant  were  taken  by  her  at  the  time  he 
testified  on  the  former  trial  and  that  they  were  cor- 
rect. 

The  witness  was  then  asked,  on  her  original  exam- 
ination in  chief,  whether  appellant,  on  the  former  trial, 
made  a  certain  statement.  An  objection  was  made 
to  the  question,  on  the  ground  that  she  could  not  tes- 
tify from  her  shorthand  notes.     The  question,  how- 


122        APPELLATE  COURT  OF  INDIANA, 

Houk  V.  Branson. 

ever,  did  not  purport  to  elicit  an  answer  from  her 
shorthand  notes.  The  objection  was  overruled  and 
the  witness  answered,  "Yes,  sir."  It  was  afterwards 
developed,  on  cross-examination  and  re-examination, 
that  she  was  testifying  from  her  recollection  as  re- 
freshed by  her  notes,  but  that  independently  of  her 
notes  she  had  no  distinct  remembrance  of  his  testi- 
mony. 

Assuming  that  the  question  is  properly  presented 
for  our  consideration,  we  are  of  the  opinion  that  her 
testimony  was  competent.    Bass  v.  Stat'C,  136  Ind.  165. 

The  action  of  the  trial  court  in  refusing  to  allow 
counsel  for  appellant  to  continue  the  cross-examina- 
tion of  the  witness,  Elbert  Randall,  was  not  such  an 
abuse  of  discretion  as  to  authorize  a  reversal  of  the 
judgment  of  the  trial  court. 

The  examination  in  chief  covers  three  pages  and  the 
cross-examination,  nine  pages.  The  witness  was  a  boy 
fourteen  years  of  age,  and  his  examination  in  chief 
was  confined  exclusively  to  a  description  of  what  he 
saw  of  the  encounter  between  appellant  and  his 
father.  A  reading  of  the  cross-examination  convinces 
us  that  the  court  was  justified  in  refusing  to  allow 
counsel  to  further  prolong  it.  It  is  a  well  recognized 
rule  that  any  fact  tending  to  impair  the  credibility  of 
the  witness  by  showing  his  interest,  bias,  ignorance, 
motives,  or  that  he  is  depraved  in  character,  may  be 
elicited  on  cross-examination;  but  the  extent  to  which 
such  cross-examination  may  be  carried  is  within  the 
sound  discretion  of  the  court,  and  unless  there  is  mani- 
fest abuse  of  such  discretion,  its  exercise,  by  the  trial 
court,  will  afford  no  sufiicient  ground  for  the  reversal 
of  the  judgment.  Jlinchcliffe  v.  Koontz^  121  Ind.  422; 
Staser  v.  Hogan,  120  Ind.  207,  220;  Ledford  v.  Led- 
ford,  95  Ind.  283;   Wachstetter  y.  State,  99  Ind.  290. 

Counsel   insist  that  tlie  motion   for  a   new   trial 
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should  have  been  sustained  because  of  alleged  miscon- 
duct of  counsel  for  appellee,  in  argument. 

No  objection  was  made  in  behalf  of  appellant  in  re- 
lation to  the  argument.  No  ruling  was  made  by  the 
court  concerning  such  argument.  No  exception  was 
reserved  at  the  trial  by  appellant  on  this  question. 

The  contention  is  that  without  objection  or  excep- 
tion, on  the  part  of  appellant  during  the  argument,  he 
is  entitled  to  a  new  trial,  because  of  the  alleged  im- 
proper statement  made  by  counsel  for  appellee  in  his 
argument  to  the  jury. 

It  is  well  settled  that  in  order  to  save  any  question 
in  relation  to  the  misconduct  of  counsel,  the  trial 
court  must  be  called  upon  by  the  aggrieved  party  in 
some  manner  to  correct  the  injury.  Pittsburgh,  etc.,  R. 
W.  Co.  V.  Welch,  12  Ind.  App.  433;  Mayhin  v.  Web- 
ster^ 8  Ind.  App.  547;  Chicago,  etc.,  R.  B.  Co.  v. 
Champion,  9  Ind.  App.  510. 

We  have  fully  discussed  this  question  on  former 
occasions  in  the  authorities  cited,  and  especially  in 
the  opinion  on  petition  for  rehearing  in  Mayhin  v. 
Webster,  supra. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 


Voluntary  Relief  Department  of  the  PennsyIj- 
VAOTA  Lines  West  of  Pittsburgh  v.  Spencer. 

[No.  1899.    Filed  February  25,  1897.] 

AociDENT  Insubance. — Railroad  Relief  Association. — Complaint. — 
A  complaint  in  an  action  against  a  railroad  relief  association  alleg- 
ing that  on  a  specified  day  plaintiff  met  with  an  accident  wholly 
without  any  cause  or  negligence  on  his  part,  and  tliat  he  had  fully 
complied  with  all  the  terms  of  his  contract,  negatives  the  idea  that 
he  violated  any  condition  precedent  to  recovery  under  the  rules  of 
the  association,    p.  U5, 
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Same. — Railrocui  Relief  Association, — Answer. — ^An  answer,  in  an  ac- 
tion against  a  railroad  relief  association,  setting  up  that  the  accident 
for  which  plaintiff  sued  did  not  occur  to  plaintiff  while  in  the  per- 
formance of  the  duties  of  his  employment  as  required  by  the  rules 
of  the  association,  but  resulted  from  plamtiff  voluntarily  and  un- 
necessarily exposing  himself  to  danger,  when  off  duty,  and  while 
seeking  his  own  pleasure,  is  demurrable  as  stating  conclusions 
instead  of  facts,    pp.  126,  127. 

Same. — Rvles  of  Railroad  Relief  Association,  When  Void. — A  rule  of 
a  railroad  relief  association  which  makes  any  decision  of  the  advi- 
sory committee,  with  regard  to  an  accident  to  a  member,  final  and 
conclusive  upon  all  parties,  without  exception  or  appeal,  is  void  as 
an  attempt  to  cut  off  the  right  to  resort  to  the  courts,   pp,  127,  128, 

Same. — Valid  Rules  of  Relief  Association. — The  requirement  that  the 

•  holder  of  a  certificate  of  membership  in  a  railroad  relief  association, 
in  the  event  of  a  controversy  between  such  holder  and  the  associa- 
tion in  reference  to  an  indemnity  claim,  shall  submit  the  same  to 
the  superintendent  for  determination,  is  a  condition  precedent 
which  the  holder  must  show  he  performed  before  bringing  suit,  or 
show  a  valid  reason  for  its  nonperformance,    p,  128. 

Pleading.— -4n«cer. —  Abatement. —  Matter  in  abatement,  showing 
that  the  action  was  prematurely  brought,  cannot  be  pleaded  with  an 
answer  i;^  bar.    p.  129, 

Instructions. — As  to  Evidence  Equally  Balanced, — An  instruction 
that  if  upon  a  fact  the  evidence  is  equally  balanced,  that  fact  is  not 
proved  and  should  not  be  stated  in  the  special  verdict,  is  proper. 
p.  ISl, 

From  the  Cass  Circuit  Court.    Affirmed. 

N.  O.  Ross.  O.  W.  Funk  and  D.  H.  Chase,  for 
ap]>ellant. 

F,  M.  Kistler,  G,  S,  Kistler,  S.  T,  McConnell  and 
A.  G.  Jenkins,  for  appellee. 

EoBiNSON,  J. — Appellee  held  a  certificate  of  mem- 
bership in  appellant  association,  alleged  in  the. com- 
plaint to  be  a  corporation.  The  rules  and  regulations 
of  the  association,  which  were  a  part  of  the  certificate, 
contained  a  stipulation  to  tlie  effect  that  if  the  appel- 
lee while  an  employe  of  the  Pittsburgh  Cincinnati, 
Chicago  and  St.  Louis  Eailway  Company,  should  be- 
come disabled  by  sickness  or  by  injury,  other  than  an 
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accident,  in  the  service  of  the  employer,  he  should  be 
entitled  to  certain  disablement  benefits.  This  action 
was  brought  to  recover  benefits  while  disabled  for 
service,  from  an  injury.  The  certificate  of  membei  ship 
was  embodied  in  the  complaint,  and  the  rules  and  reg- 
ulations of  the  association  were  filed  with  the  com- 
plaint as  exhibits. 

The  first  objection  to  the  complaint  is  that  it  does 
not  allege  that  the  injury  complained  of  was  received 
at  a  time  when  appellee  was  not  intoxicated,  or  off 
duty  on  account  of  intoxication,  and  not  engaged  in  an 
unlawful  act. 

The  appellee  set  forth  in  his  complaint  that  on  a 
certain  day  he  met  with  an  accident,  wholly  without 
any  cause  or  negligence  on  his  part,  whereby  his  left 
leg  was  broken,  just  above  the  ankle  joint,  by  reason 
of  which  he  was  unable  to  enter  upon  his  duties;  that 
he  had  given  notice  and  proofs  of  the  injury,  accord- 
ing to  the  requirements  of  the  rules  and  regulations 
of  appellant,  and  that  he  had  fully  complied  with 
all  the  terms  of  his  contract.  We  think  these  allega- 
tions negatived  the  idea  that  he  had  violated  any  con- 
dition precedent  contained  in  the  rules.  If  appellee 
had,  in  fact,  violated  some  rule  that  would  prevent  a 
recovery,  such  violation  would  properly  be  matter  of 
defense. 

It  is  provided  in  section  373,  Burns'  R.  S.  1894,  that 
"In  pleading  the  performance  of  a  condition  precedent 
in  a  contract,  it  shall  be  suflBcient  to  allege,  generally, 
that  the  party  performed  all  the  conditions  on  his 
part.'' 

Such  general  averment  has  been  held  sufficient  as  to 
the  condition  of  a  policy  of  insurance.  Louisville  Un- 
derwriters V.  Durland,  123  Ind.  544,  7  L.  R.  A.  399. 
See  Phenix  Ins.  Co.  v.  O olden,  121  Ind.  624;  Commer- 
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cial  Assur.y  efc.,  Co.  v.  State,  ex  rel.y  113  Ind.  331; 
Watson  V.  Deeds y  3  Ind.  App.  76. 

In  addition  to  the  general  denial  the  appellant 
answered  in  three  paragraphs;  to  the  third  and  fourth 
paragraphs  demurrers  were  sustained.  The  demur- 
rer to  the  second  paragraph  waft  overruled.  The  sec- 
ond paragraph  sets  out  rule  52  of  the  appellant, 
which  rule  provides  that  "benefits  will  not  be  paid  for 
disability  arising  from  sickness  contracted,  and  inju- 
ries received  by  members  while  intoxicated,  or  off 
duty  in  consequence  of  intoxication,  or  from  injuries 
received  while  engaged  in  unlawful  acts;  or,  for  dis- 
ease or  death  resulting  from  their  immoralities,  or 
from  the  intemperate  use  of  stimulants  or  narcotics, 
or  for  death  by  the  hands  of  justice;"  and  it  is  alleged 
that  appellee  was  intoxicated  at  the  time  of  the  in- 
jury, and  was  further  engaged  in  an  unlawful  act, 
which  is  set  out  in  the  pleading. 

The  third  paragraph  is  based  upon  rule  45  of  the 
appellant,  which  rule  provides  that  "payments  on  ac- 
count of  disablement  by  accident  will  only  be  made 
upon  the  disablement  being  shown  to  have  resulted 
solely  from  accidents  occurring  to  members  in  the 
performance  of  duty  in  the  service,  and  to  which  they 
were  assigned,  or  which  they  were  directed  to  perform 
by  proper  authority,  or  in  voluntarily  protecting  the 
property  of  the  company  in  whose  employ  they  are. 
This  shall  include  accidents  occurring  to  members  at 
points  upon  the  employing  company's  property,  which 
they  necessarily  pass  when  going  to  and  from  work, 
and  which  do  not  result  from  their  voluntarily  or  un- 
necessarily exposing  themselves  to  danger.  There 
must  be  exterior  or  other  positive  evidence  of  injury, 
and  satisfactory  evidence  that  it  incapacitates  the 
person  for  performing  his  duty  in  the  service,  or, 
when  of  a  permanent  character,  to  earn  a  livelihood 
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in  an  employment  suited  to  his  capacity;  disablement 
from  accident  occurring  otherwise  than  as  aforesaid, 
will  be  classed  with  sickness."  It  is  further  alleged 
that  said  injury  did  not  "occur  to  the  plaintiff  at  any 
point  on  said  railroad  company's  property,  which  the 
plaintiff  necessarily  had  to  pass  when  going  to  and 
from  work,  but  that  it  did  result  from  the  plaintiff 
voluntarily  and  unnecessarily  exposing  himself  to 
danger  when  off  duty,  and  while  seeking  his  own 
pleasure/' 

Appellant's  brief  says  that  "this  answer  is  not  good, 
as  an  answer  to  a  complaint  for  injuries  received 
under  the  provisions  of  rule  45,  nor  for  injuries  re- 
ceived under  the  conditions  named  in  rule  52,  unless 
the  closing  part  of  the  answer  makes  it  so." 

The  pleading  states  no  facts  that  go  to  show  that 
appellee  was  exposing  himself  to  danger,  when  in- 
jured, or  that  at  that  time  he  was  seeking  his  own 
pleasure.  This  paragraph  is  open  to  the  objection 
that  it  states  conclusions  instead  of  facts.  • 

The  fourth  paragraph  of  answer  sets  out  rule  65  of 
the  association,  which  provides  that  "all  questions  or 
controversies  of  whatever  character,  arising  in  any 
manner,  or  between  any  parties  or  persons  in  connec- 
tion wdth  the  Relief  Department,  or  the  operation 
thereof,  whether  as  to  the  construction  of  language 
or  meaning  of  the  regulations  of  the  relief  depart- 
ment, or  as  to  any  writing,  decision,  instruction,  or 
acts  in  connection  therewith,  shall  be  submitted  to 
the  determination  of  the  superintendent  of  the  relief 
department,  whose  decision  shall  be  final  and  conclu- 
sive thereof,  subject  to  the  right  of  appeal  to  the  ad- 
visory committee  within  thirty  days  after  notice  to 
the  parties  interested,  of  the  decision.  When  an  ap- 
peal is  taken  to  the  advisory  committee  it  shall  be 
heard  bv  said  committee  without  further  notice,  at 
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their  next  stated  meeting,  or  at  such  future  meeting, 
OP  time  as  they  may  designate,  and  shall  be  deter- 
mined by  vote  of  the  majority  of  a  quorum,  or  more, 
present  at  such  meeting,  and  the  decision  so  arrived 
at  by  the  advisory  committee  shall  be  final  and  con- 
clusive upon  all  parties  without  exception  or  ap- 
peal." It  is  then  alleged  that  the  claim  for  which  this 
action  is  brought  was  not  submitted  to  the  superin- 
tendent of  the  relief  department,  nor  passed  upon  or 
decided  by  him  nor  by  the  advisory  committee. 

That  part  of  rule  65  which  makes  any  decision  of  a 
committee  final  and  conclusive  upon  all  parties  with- 
out exception  or  appeal,  and  then  attempts  to  cut  off 
the  right  of  a  party  to  resort  to  the  courts,  is  void. 
Supreme  Councily  etc.,  v.  ForsingeVy  125  Ind.  52,  9  L.  R. 
A.  501. 

The  requirement  that  appellee  should  submit  the 
matter  in  controversy  between  himself  and  appellant 
to  the  determination  of  the  superintendent  of  the  re- 
lief departijient,  is  a  condition  precedent  which  appel- 
lee must  show  he  performed  before  bringing  suit,  or 
show  a  valid  reason  for  its  nonperformance.  Supreme 
Connelly  etc.,  v.  Forsinger,  supra. 

The  appeal  to  the  advisory  committee  is  not  obliga- 
tory, but  is  simply  a  right  given  to  the  party  and  is 
not  a  condition  that  must  be  performed  before  suit  is 
brought.  This  rule  is  a  part  of  the  contract  between 
the  parties  and  it  provides  a  general  right  of  appeal, 
but  it  does  not  stipulate  that  the  claimant  for  bene- 
fits shall  appeal.  If  the  decision  of  the  superintend- 
ent of  the  relief  department  is  adverse  to  the  claim- 
ant he  may  appeal  to  the  advisory  committee,  or  he 
may  proceed  to  enforce  his  claim  in  the  usual  method. 
The  rule  set  out  in  the  fourth  paragraph  does  not  say, 
nor  can  it  be  construed  to  mean,  that  upon  an  adverse 
decision  of  the  superintendent  of  the  relief  depart- 
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ment  the  claimant  shall  then  appeal  to  the  advisory 
committee.  If  the  claimant  had  a  just  demand  and 
payment  was  refused,  he  had  the  right  to  enforce  his 
demand  in  an  ordinary  action  at  law,  unless  he  had 
abridged  that  right  by  contract.  He  had  abridged 
his  right  to  sue  at  once  by  his  contract  to  the  effect 
that  he  would  first  present  his  claim  to  the  superin- 
tendent of  the  relief  department,  but  there  is  noth- 
ing in  the  rule  in  question  which  shows  a  clear  agree- 
ment, surrendering  his  right  to  sue  before  taking  an 
appeal  to  the  advisory  committee.  Had  it  been  the 
intention  to  require  the  claimant  to  surrender  his 
right  to  sue  until  after  an  appeal  had  been  taken  from 
the  decision  of  the  superintendent  to  the  advisory 
committee,  it  could  easily  have  been  so  declared. 
Baxter  v.  Sampson  LodgCy  etc.y  102  Ind.  262. 

The  matter  pleaded  in  the  fourth  paragraph  of  an- 
swer tended  to  show  that  appellee's  action  was  prema- 
turely brought.  It  went  in  abatement  of  the  action 
and  was  not  available  by  plea  in  bar.  Having  been 
pleaded  with  an  answer  in  bar  and  without  verifica- 
tion it  might  have  been  struck  out  on  motion.  But  as 
sustaining  the  demurrer  accomplished  the  same  re- 
sult, no  available  error  was  committed.  A  plea  in 
abatement  tends  only  to  defeat  the  cause  of  action 
for  the  time  being,  while  a  plea  in  bar  disputes  the 
very  cause  of  action  itself.  The  matter  set  out  in  this 
paragraph  of  answer  was  clearly  in  abatement  and 
could  not  be  pleaded  with  an  answer  in  bar.  Section 
368,  Bums'  R.  S.  1894  (365,  R.  S.  1881);  Alexander  v. 
Collins,  2  Ind.  App.  176;  Hayne  v.  Fisher,  68  Ind.  168; 
Dwiggins  v.  Clarky  94  Ind.  49. 

In  support  of  the  motion  for  a  venire  de  novo,  appel- 
lant argues  that  the  special  verdict  is  defective  in  that 
it  does  not  find  the  contents  of  the  papers  prepared 
Vol.  17—9 
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for  an  appeal  to  the  advisory  committee;  that  it  does 
not  find  that  the  medical  examiner  had  any  authority 
to  act  in  the  matter  as  agent  of  appellant,  and  that  it 
does  not  find  that  any  proofs  or  papers  relating  to  the 
claim  were  ever  submitted  to  either  the  superintend- 
ent of  the  relief  department  or  the  advisory  com- 
mittee. 

Whatever  may  have  been  the  authority  of  the  med- 
ical examiner  generally,  the  finding  very  clearly 
shows  that  he  acted  in  this  case  with  the  knowledge 
and  consent  of  appellant.  The  jury  found  that  appel- 
lee "was  also  treated  by  Dr.  Wagner,  the  medical  ex- 
aminer and  physician  of  the  defendant  company  at 
Logansport,  Indiana;  that  after  plaintiff  was  injured, 
and  treated  by  Dr.  Wagner,  as  herein  found,  the  plain- 
tiff applied  to  the  defendant  through  Dr.  Wagner  for 
the  amount  due  him,  under  his  certificate  of  member- 
ship, as  herein  found,  and  thereafter  was  notified  by 
said  Wagner  that  his  claim  had  been  rejected.  And 
thereafter,  the  plaintiff,  at  the  instance  and  under  the 
direction  of  Dr.  A.  C.  Leisher,  successor  to  Dr.  Wag- 
ner, as  medical  examiner  for  the  defendant  at  Logans- 
port,  Indiana,  had  papers  prepared  by  John  M.  Bliss, 
Clerk  of  the  Cass  Circuit  Court,  with  which  to  appeal 
his  claim  to  defendant's  advisory  committee,  which 
were  subsequently  delivered  by  the  plaintiff  to  Dr. 
A.  C.  Leisher,  with  instructions  to  forward  to  proper 
authorities,  and  subsequently  said  Leisher  notified 
plaintiff  that  he  had  forwarded  the  papers  prepared 
by  Bliss  aforesaid,  and  that  he  had  received  notice 
of  the  rejection  of  plaintiff's  claim,  and  thereafter  this 
suit  was  brought." 

We  have  examined  the  evidence  and  while  it  is  con- 
fiicting  there  is  evidence  to  sustain  the  special  verdict. 

The  court  instructed  the  jury  that,  "If,  upon  any 
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fact,  the  evidence  is  equally  balanced,  that  fact  is  not 
proved  and  should  not  be  stated  in  your  verdict.'* 

This  was  not  error.  When  a  fact  is  found  it  is  a 
finding  that  the  party  having  the  burden  of  the  issue 
has  proven  that  fact  by  a  preponderance  of  the  evi- 
dence; and  the  failure  to  find  the  existence  of  a  fact  is 
equivalent  to  a  finding  that  the  fact  does  not  exist 
Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327;  Pitts- 
burg,  etc.  J  B.  W.  Co.  v.  Burton^  139  Ind.  357. 

We  find  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed. 

Judgment  affirmed. 


Munchoff  v.  Ford  et  al.  > 

[No.  2,075.     Filed  February  25,  1897.] 

Contracts. — Between  Employer  arid  Employe. — Construction — A 
contract  of  employment,  whereby  the  defendants  agreed  to  i>ay 
plaintiff  $25.00  per  month  for  a  period  of  three  months,  ''as  it  would 
take  plaintiff  that  long  to  learn  the  business  of  defendants ;  that 
after  said  time  defendants  could  afford  to  pay  plaintiff  more,"  in 
the  absence  of  a  new  contract  did  not  entitle  plaintiff  to  wages  in 
excess  of  $25.00  per  month  for  the  time  he  remained  in  defendants' 

•  employment  after  the  expiration  of  the  three  months. 

From  the  Posey  Circuit  Court.    Affirmed. 
F.  P.  Leonard^  for  appellant. 
O.  V.  MenzieSy  for  appellees. 

Henley,  J. — Appellant  was  the  plaintiff  below. 
The  complaint  was  in  one  paragraph.  The  court  sus- 
tained a  demurrer  thereto  and  appellant  refusing  to 
plead  further,  judgment  was  rendered  against  him. 
The  only  error  assigned  in  this  court  is  the  overruling 
of  the  demurrer  to  appellant's  complaint. 
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The  complaint  avers,  in  substance,  that  on  the  Ist 
day  of  October,  1886,  appellees  were  partners  and 
were  engaged  in  the  business  of  cutting  and  selling 
lumber  and  staves  at  Mt.  Vernon,  Indiana ;  that  appel- 
lees employed  appellant  on  October  1,  1886,  to  work 
for  them  generally,  in  and  about  their  said  business; 
that  appellees  agreed  to  pay  appellant  the  sum  of 
125.00  per  month  from  said  1st  day  of  October,  1886, 
to  the  1st  day  of  January,  1887,  "as  it  would  take  him, 
plaintiff  (appellant),  that  long  to  learn  the  business  of 
defendants  (appellees) ;  that  after  said  last  date  they, 
defendants  (appellees),  could  afford  to  pay  plaintiff 
(appellant),  more;"  that  appellant  entered  into  the 
employment  under  the  agreement  aforesaid  and  con- 
tinued to  work  for  said  appellees  up  to  and  until  the 
31st  day  of  October,  1890;  that  during  said  time  ap- 
pellees paid  appellant  sums  of  money  of  sufficient 
amount  to  fully  pay  appellant,  at  the  rate  of  $25.00 
per  month,  for  all  the  time  he  so  worked  under  said 
agreement;  that  appellant's  services  were  worth  the 
sum  of  f 50.00  per  month  from  January  1st,  1887,  to 
October  1st,  1891,  and  that  under  said  agreement 
aforesaid,  appellant  demands  judgment  against  ap- 
pellees for  the  difference  between  the  sum  of  f25.00 
per  month  and  the  sum  of  f  50.00  per  month,  from  Jan- 
uary 1, 1887  to  October  1, 1891. 

It  will  be  seen  by  the  complaint  that  appellant  ac- 
knowledges the  receipt  of  wages  for  the  entire  time 
which  he  worked  for  appellees  at  the  rate  of  $25.00  per 
month.  The  question  is,  does  the  agreement  as  set  up 
in  the  complaint  make  it  binding  on  appellees  to  pay 
any  greater  compensation  to  appellant  after  January 
1, 1887?  The  complaint  does  not  aver  that  appellees 
ever  agreed  to  pay  appellant  an  increase  of  wages 
after  January  1,  1887,  or  at  any  time;  it  only  avers 
that  appellees  said,  that  after  that  time  they  "could 
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afford  to  pay  him  more."  When  that  time  came  it  ap- 
pears that  no  new  agreement  was  entered  into,  appel- 
lant was  not  demanding  an  increase  of  wages,  but 
continued  to  work  under  the  agreement  of  October  1, 
1886,  and  received  his  wages  at  the  rate  of  $25.00  per 
month  for  a  period  of  more  than  three  consecutive 
years.  If  the  matter  of  an  increase  of  wages  was 
ever  mentioned  by  the  appellant  to  appellees  during 
this  time,  it  does  not  so  appear  by.  the  complaint. 

The  complaint  does  not  state  sufllcient  facts  to 
justify  any  court  in  holding  that  there  was  a  contract 
or  agreement  between  appellant  and  appellees  that 
appellant's  wages  was  to  be  increased  after  January 
1,  1887.  The  essential  elements  of  an  agreement 
were  entirely  absent — the  promise  of  service  upon  one 
side,  and  the  agreement  to  pay  upon  the  other.  It  re- 
quired both  parties  to  piake  a  contract;  it  is  nowhere 
shown  or  attempted  to  be  shown  that  the  minds  of  the 
two  contracting  parties  ever  met  upon  the  vital  propo- 
sition in  the  case — ^the  increase  of  wages. 

This  is  not  a  case  of  suit  upon  the  qu/antum  meruit. 
There  can  be  no  doubt  but  that  if  appellant  had  en- 
tered the  service  of  appellees  without  any  agreement 
as  to  the  wages  to  be  paid  him,  he  could  in  an  action 
against  them,  have  recovered  the  reasonable  value  of 
his  services  under  all  the  circumstances;  but,  having 
entered  the  service  of  appellees,  at  wages  fixed  at  |25 
per  month  by  agreement  between  them,  which  com- 
pensation the  appellant  nowhere  avers  in  his  com- 
plaint was  ever  by  agreement  changed  in  any  way, 
he  cannot  now  be  heard  to  complain  because  his  labor 
at  some  time  during  the  time  he  was  employed  to 
work  for  appellees  may  have  become  reasonably 
worth  more  than  the  stipulated  price.  The  principles 
necessarily  stated  in  the  decision  of  this  case  are  ele- 
mentary and  the  citation  of  authorities  is  unneces- 


134       APPELLATE  COURT  OF  INDLA.NA, 

German- American  Insurance  Company  v.  Sanders. 

sary.    The  complaint  does  not  state  a  cause  of  action 
and  the  judgment  of  the  lower  court  must  be  affirmed. 
Judgment  affirmed. 


German- AbIerican  Insurance  Company  v.  Sanders. 

[No.  1,848.     Filed  February  26,  1897.] 

Insttrance. — Transfer  of  Policy. — When  Transfer  in  Writing  May  be 
Waived. — Where  a  fire  insurance  policy  provides  that  the  consent 
of  the  company  to  transfer  same  must  be  endorsed  on  the  policy  such 
provision  must  be  complied  with  unless  waived,  either  expressly  or 
by  implication,    pp.  1S7,  138. 

Same. — Transfer  of  Policy. — Equitable  Assignment. — A  complaint  in 
an  action  on  a  fire  insurance  policy  which  alleges  that  at  the  time  of 
the  conveyance  of  the  real  estate  on  w^hich  the  insured  buildings 
were  situated,  the  insurance  company  was  notified  thereof  and  con- 
sented and  agreed  that  the  policy  of  insurance  should  become  pay- 
able to  the  grantee  in  case  of  loss ;  that  it  agreed  to  endorse  the 
fact  of  said  transfer  in  writing  upon  the  policy,  but  that  it  neglected 
and  failed  to  do  so  ;  and  that  the  company  then  agreed  that  it 
would  waive  the  endorsement  on  said  policy,  and  that  it  should  be 
valid,  and  payable  to  said  grantee,  states  facts  sufficient  to  show  an 
equitable  assignment  of  the  policy  to  the  grantee  of  the  real  estate. 
pp,  138,  139. 

Same. — Assignment  of  Policy. — Waiver  Of. — Where  an  insurance 
company  accepts  the  premium  for  unearned  insurance  on  a  fire 
policy,  with  knowledge  that  the  real  estate  on  which  the  insured 
buildings  are  situated  has  been  conveyed,  and  having  consented  at 
the  time  of  the  conveyance  that  the  loss,  if  any,  should  be  payable 
to  the  grantee,  the  provision  in  such  policy  that  the  consent  to  the 
transfer  must  be  in  writing,  endorsed  on  the  policy,  is  thereby 
waived,    pp.  139,  140. 

Appeal  and  Error.—  Bill  of  Exceptions.— Material  Evidence  Omitted 
Front  Record. — Where  the  record  shows  that  material  evidence  in- 
troduced by  the  appellee  is  not  embodied  therein,  a  statement  in 
the  bill  of  exceptions  that  **  This  was  all  tlie  evidence  given  in  said 
cause,"  will  not  prevail,  and  questions  arising  upon  the  evidence 
will  not  be  considered,   p.  14O. 

Same. — Record. — Longhand  Manuscript. — How  Incorporated  in  BiU 
of  Exceptions. — It  must  affirmatively  appear  from  the  record  that 
the  longhand  manuscript  of  the  evidence  was  filed  in  the  clerk's 
office  before  it  was  embodied  in  the  bill  of  exceptions,  and  signed  by 
the  judge,    pj).  140,  141. 
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From  Knox  Circuit  Court.    Affirmtd. 

Smiley  N.  Chambers^  Samuel  O.  Pickens  and  Charles 
W.  MooreSj  for  appellant.' 

W.  A.  Cullopy  C  B.  Kessinger,  George  G.  Beily  and 
J.  W.  Emisoii,  for  appellee. 

CoMSTOCK,  C.  J. — ^This  is  an  action  brought  by  the 
appellee  against  the  appellant  and  Ida  Dennison  and 
Willis  Bobison  upon  a  policy  of  fire  insurance  issued 
by  appellant,  whereby  it  insured  the  appellee,  James 
Sanders,  upon  his  dwelling  house,  upon  certain  real 
estate  located  in  Knox  county,  Indiana. 

The  complaint  avers,  in  substance,  that  in  October, 
1891,  the  plaintiff  insured  his  dwelling  house  against 
loss  from  fire,  from  the  7th  day  of  October,  1891,  to 
the  7th  day  of  October,  1894.  The  policy  is  made  a 
part  of  the  complaint.  In  March,  1893,  plaintiff  con- 
veyed by  warranty  deed  the  real  estate  upon  which 
the  dwelling  house  was  situate  to  Willis  Robison, 
and  notified  the  defendant  company  of  said  convey- 
ance, to  which  it  consented,  and  agreed  that  said  pol- 
icy should  become  payable  in  case  of  loss  during  the 
ownership  by  said  Robison  of  said  property,  to  him. 
The  defendant  company  then  and  there  agreed  to  en- 
dorse said  fact  of  said  transfer  to  the  person  to  whom 
the  same  had  become  payable,  in  writing  upon  said 
policy.  It  neglected  wholly  to  endorse  the  same  on 
said  policy.  That  said  endorsement  was  not  part  of 
said  policy  was  not  the  fault  of  plaintiff  or  said  Rob- 
ison, but  wholly  the  fault  or  negligence  of  defendant 
company;  that  defendant  company  then  and  there  in- 
formed plaintiff  and  said  Robison  that  it  would  waive 
the  endorsement  of  the  same  in  writing,  thereon,  and 
that  said  policy  should  be  valid  and  payable  to  said 
Robison;  that  at  the  time  of  the  fire  said  Robison 
owned  the  property  and  immediately  made  his  proof 
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of  loss  in  writing  to  said  company,  as  required  by  the 
terms  of  the  policy ;  but  that  defendant  refused  to  ad- 
just, settle  or  pay  the  same;  that  afterwards  on  the 
— —  day  of said  Robison  assigned  all  his  in- 
terest in  said  policy,  in  writing, to  the  plaintiff;  that  at 
the  time  of  the  conveyance  by  him  to  Robinson,  the 
note  for  premium  on  said  insurance  policy  was  due 
the  defendant,  and  that  after  said  conveyance,  and 
with  full  knowledge  of  said  transfer,  the  defendant 
collected  said  note  from  the  plaintiff  and  surrendered 
it  to  him ;  that  at  the  time  of  insurance,  Ida  Dennison 
held  a  mortgage  on  the  property,  which  is  still  unpaid, 
and  it  was  endorsed  on  the  policy  that  the  loss,  if  any, 
was  payable  to  the  mortgagee. 

The  policy  contained  the  following,  among  other 
provisions:  "If  any  change  takes  place  in  the  title  or 
possession  of  the  property  *  *  *  or  if  the  policy 
.before  loss  be  assigned  without  the  consent  of  the 
company,  endorsed  thereon  ♦  ♦  ♦  this  policy 
shall  be  void.  It  is  further  expressly  covenanted  by 
the  parties  hereto  that  no  oflftcer,  agent  or  representa- 
tive of  this  company  shall  be  held  to  have  waived  any 
of  the  terms  and  conditions  of  this  policy,  unless  such 
waiver  shall  be  endorsed  thereon  in  writing." 

Appellant  assigns  as  errors  the  overruling  of  the 
demurrer  to  the  complaint,  the  overruling  of  appel- 
lant's motion  for  a  new  trial,  and  the  overruling  of 
appellant's  motion  in  arrest  of  judgment. 

The  first  objection  made  to  the  complaint  is  that  it 
does  not  aver  any  transfer  of  the  policy  by  James 
Sanders  to  Willis  Robison.  Appellant  claims  that 
this  averment  is  essential  to  entitle  the  plaintiff  to 
recover;  that. when  he  conveyed  the  property  to  Rob- 
ison he  ceased  to  have  any  interest  in  it,  and  by  the 
terms  of  the  policy  it  became  void,  unless  the  policy 
was  assigned  to  the  purchaser,  and  the  consent  of  the 
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company  to  such  assignment  was  had  by  endorsement 
in  writing  upon  the  same. 

New  V.  German  Ins.  Co.^  5  Ind.  App.  82,  is  cited  in 
which  the  court  uses  the  following  language:  "Insur- 
ance policies  are  contracts  of  indemnity  and  are  es- 
sentially personal  in  their  nature.  They  relate  to  the 
insured  rather  than  to  the  subject-matter  of  insur- 
ance and  at  common  law  were  non-assignable.  *  * 
*  An  insured  must  have  an  interest  in  the  subject 
of  insurance  or  the  policy  will  be  held  a  wager  con- 
tract, and  void  as  against  public  policy.  Having  ob- 
tained valid  insurance  if  the  interest  of  the  policy- 
holder ceases  in  the  property  covered,  the  policy  at 
once  becomes  inoperative.  There  is  then  no  possibil- 
ity of  a  loss,  consequently  no  basis  for  indemnity.  The 
contract  being  one  of  indemnity  and  personal  to  the 
insured,  it  follows  that  any  assignment  by  him  with  a 
transfer  of  the  title  to  the  property  transfers  no  right 
in  the  insurance  to  the  assignee,  without  the  consent 
of  the  insurer." 

This  is  only  one  expression  of  many  to  the  same  ef- 
fect to  be  found  in  the  authorities. 

We  agree  with  counsel  that  there  must  be  a  trans- 
fer or  assignment  of  the  interest  of  the  insured  to  the 
purchaser  with  the  consent  of  the  insurer,  thus  creat- 
ing a  new  contract;  and,  in  addition,  where  the  policy 
so  provides,  the  consent  to  the  transfer  must  be  in 
writing  endorsed  on  the  policy. 

It  may  be  admitted,  too,  that  it  has  been  decided 
that  an  assignment  proper  is  a  transfer  by  writing, 
yet,  a  transfer  need  not  be  in  writing.  In  the  absence 
of  a  formal  transfer  in  writing  which  is  not  neces- 
sary, there  are  many  other  facts  and  circumstances 
which  courts  will  recognize  as  an  assignment.  "De- 
livery is  not  essential."  2  May  on  Ins.  (3d  ed.),  394 
and  395. 
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It  must,  however,  be  conceded  that  stipulations  as 
to  the  manner  in  which  the  consent  may  be  given  can 
be  waived,  either  expressly  or  by  implication.  In 
Moffitt  V.  Phenix  Ins.  Go.y  11  Ind.  App.  233,  it  is  so 
held. 

In  Burnham,  etc,  Co.  v.  Insurance  Co.,  63  Mo.  App. 
85,  the  court  says :  "Notwithstanding  there  is  serious 
conflict  in  the  decided  cases,  a  large  preponderance  of 
authority  will  be  found  in  favor  of  the  proposition 
that,  even  though  the  policy  may  require  the  assent 
to  further  insurance,  to  be  evidenced  by  writing,  and 
though  there  shall  be  further  provision  that  such  a 
condition  shall  only  be  waived  in  writing,  or  indorsed 
on  the  policy,  yet  such  conditions  can  be  dispensed 
with  by  the  company,  or  its  agents  by  oral  consent,  as 
well  as  by  such  writing  indorsed  on  the  policy." 

There  is  not,  in  words,  a  direct  averment  in  the  com- 
plaint that  the  policy  was  assigned  by  Sanders  to 
Kobison,  but  it  is  averred  that  the  defendant  was  no- 
tified of  the  sale  and  conveyance  of  the  property  in- 
sured, and  that  it  consented  to  and  agreed  that  said 
policy  should  become  payable  to  Robison  in  case  of 
loss  while  he  was  the  owner  .thereof;  that  it  agreed  to 
endorse  the  fact  of  said  transfer  to  the  person  to 
whom  the  same  had  become  payable  in  writing  upon 
said  policy,  but  that  it  neglected  and  failed  to  do  so ; 
that  it  waived  the  endorsement  of  the  same  in  writ- 
ing; that  the  failure  to  have  said  endorsement  on  the 
policy  was  not  the  fault  of  the  plaintiff  or  Robison, 
but  wholly  the  fault  of  the  defendant;  that  the  com- 
pany then  and  there  informed  plaintiff  and  Robinson 
that  it  would  w^aive  the  endorsement  on  said  policy 
and  that  it  should  be  valid  and  payable  to  Robinson. 

The  averment  that  these  conditions  were  waived 
(not  as  under  some  circumstances  they  may  be  by 
silence)  is  that  they  were  waived  by  the  defendant 
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company  so  that  the  power  of  an  agent,  or  any  par- 
ticular officer,  is  not  in  question. 

From  these  averments,  from  the  fact  that  plaintiff 
notified  the  defendant  of  the  transfer,  that  thereupon 
appellant  agreed  with  plaintiff  and  Robinson  to  pay 
any  loss  to  the  grantee  that  might  occur  while  he 
owned  the  property,  there  can  be  but  the  one  reason- 
able inference,  viz.:  that  the  transfer *of  the  policy  en- 
tered into  the  conveyance  of  the  real  estate.  These 
averments  are  sufficient,  in  our  opinion,  to  show,  as  be- 
tween the  parties  to  this  action,  an  equitable  assign- 
ment of  the  policy  by  appellee  to  Robison  and  the 
making  of  a  new  contract  between  the  insurance  com- 
pany and  Robison. 

'*It  is  well  settled  that  a  contract  of  insurance  may 
be  made  and  assigned  in  parol."  Moffitt  v.  Phenix  Ins. 
Co.,  11  Ind.  App.  237;  Com.,  etc.y  Assur.  Go.  v.  State ,  ex 
rel,  113  Ind.  331. 

It  is  further  averred  in  the  complaint,  that  at  the 
time  of  said  conveyance  the  premium  note  on  said  in- 
surance policy  was  due  the  defendant,  and  that  after 
said  conveyance  had  been  made,  with  the  full  knowl- 
edge of  the  same,  the  defendant  collected  said  note 
from  the  plaintiff. 

Under  the  policy,  the  insurance  was  to  continue  for 
three  years,  from  the  7th  of  October,  1891,  to  the  7th 
of  October,  1894,  and,  for  the  purposes  of  this  de- 
murrer, it  is  admitted  that  the  defendant  received 
the  premium  for  the  unearned  insurance  on  the  policy 
which,  by  its  terms,  it  had  the  right  to  cancel  on 
notice  to  that  effect,  and  refunding,  or  offering  to  re- 
fund, a  ratable  proportion  of  the  pi'emium  for  the  un- 
expired term.  The  appellee  was  the  owner  of  the 
property  at  the  time  it  was  insured.  Robinson, 
grantee,  was  the  owner  when  it  was  destroyed  by  fire. 
At  said  respective  dates  each  had  an  insurable  in- 
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terest.  The  appellant,  with  knowledge  that  the  title 
in  the  property  had  passed  to  Robinson,  received  the 
premium  for  unearned  insurance  and  agreed  to  pay 
him  any  loss  that  might  occur  by  fire  while  he  was 
owner. 

A  full  and  complete  consideration  for  the  protec- 
tion from  fire  had  been  paid  for  a  definite  term  of 
years,  the  loss  having  occurred  within  that  period, 
every  presumption  will  be  indulged  that  the  insurer 
intended,  in  accepting  its  premium,  to  assume  the 
burden  of  indemnity. 

Appellee  claims  that  the  evidence  is  not  properly  in 
the  record.  An  examination  of  the  record  discloses 
the  fact  that  material  evidence  introduced  by  the  ap- 
pellee is  not  in  the  record.  In  view  of  this  fact,  the 
statement  in  the  bill  of  exceptions,  that  "This  was  all 
the  evidence  given  in  said  cause,"  will  not  prevail,  and 
questions  arising  upon  the  evidence  will  not  be  con- 
sidered.   Board,  etc.,  v.  Wagner,  Admr.,  138  Ind.  609. 

This  is  not  to  be  announced  as  a  universal  rule,  be- 
cause there  are  manv  cases  when  it  would  be  useless 
to  set  forth  the  entire  evidence.  All  that  is  needed 
to  fully  inform  the  court  of  the  character  of  the  ruling 
is  the  record  of  the  issues  and  the  statement  of  the 
evidence  offered,  and  a  description  of  the  time  and 
manner  in  which  the  offer  was  made.  Johnson  v. 
Wiley,  74  Ind.  233. 

But  for  another  reason  than  the  omission  of  the 
material  evidence,  under  numerous  decisions  of  the 
Supreme  Court  of  this  State,  the  evidence  is  not  prop- 
erly in  the  record.  The  evidence  was  taken  in  short- 
hand, and  it  is  sought  to  certify  the  longhand  manu- 
script of  the  evidence  to  the  court  under  section  1  of 
an  act  approved  March  7,  1873  (Acts  1873,  p.  194). 
It  is  the  law  of  this  State  that  under  said  act  the  long- 
hand copy  of  the  evidence  must  be  filed  in  the  clerk's 
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office  before  it  is  embodied  in  the  bill  of  exceptions 
and  signed  by  the  judge,  and  this  fact  must  be  affirm- 
atively shown  by  the  record. 

It  appears,  in  this  cause,  that  the  longhand  copy  of 
the  evidence  knd  the  bill  of  exceptions  were  filed  in 
the  clerk's  office  at  the  same  time.  We  cite  from 
Joseph  V.  Wild,  146  Ind.  249,  the  following,  which  is  in 
point  and  which  refers  to  a  number  of  comparatively 
recent  decisions  in  this  State: 

"We  cannot  consider  any  question  raised  by  the  mo- 
tion for  a  new  trial  for  the  reason  that  the  evidence 
is  not  properly  in  the  record. 

"The  evidence  in  the  cause  was  taken  down  by  a 
shorthand  reporter,  and  it  is  sought  to  certify  the 
longhand  manuscript  of  the  evidence  to  this  court  un- 
der section  1  of  an  act  approved  March  7,  1873  (Acts 
1873,  p.  194).  The  record  shows  that  the  bill  of  ex- 
ceptions was  signed  by  the  trial  judge  on  October  23, 
1895,  and  the  record  does  not  show  that  the  longhand 
copy  of  the  evidence  was  filed  in  the  clerk's  office  be- 
fore the  bill  of  exceptions  containing  the  same  was 
signed  by  the  judge. 

"It  is  settled  law  in  'this  State  that  under  said  act 
of  1873  the  longhand  copy  of  the  evidence  must  be 
filed  in  the  clerk's  office  before  it  is  embodied  in  the 
bill  of  exceptions  and  signed  by  the  judge,  and  this 
fact  must  be  affirmatively  shown  by  the  record.  Carl- 
son V.  State,  146  Ind.  660;  Rogers  y.  Etch,  146  Ind.  235; 
Manley  v.  Felty,  146  Ind.  194;  DeHart  v.  Board,  etc., 
143  Ind.  363;  Smith  v.  State,  US  Ind.  176;  Beatty  v. 
Miller,  146  Ind.  231;  Hamrick  v.  Loring  (Ind.  Sup.), 
45  N.  E.  107." 

There  are  other  objections  made  by  appellee  to  the 
record,  but  in  view  of  the  conclusion  reached,  it  is  not 
necessary  to  pass  upon  them. 

Judgment  affirmed. 
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WippERMAN  V.  Hardy. 

[No.  1,723.     Filed  March  9,  1897.] 

Appeal  and  Error. — Review  of  Evidence  on  Appeal. — This  court  will 
not  weigh  the  evidence ;  it  is  sufficient  to  sustain  the  verdict  if  there 
was  some  evidence  produced  tending  to  prove  every  substantive 
fact  found,  p.  148, 

Special  Verdict.— Paymenf.—jFYndinflr  Of  ia  an  Ultimate  Fact— A 
special  verdict,  in  an  action  on  a  promissory  note,  wherein  the  jury 
found  that  the  note  in  suit  was  fully  paid  and  satisfied  before  the 
commencement  of  the  action  is  the  finding  of  an  ultimate  fact  and 
not  a  conclusion  of  law.    pp,  143,  149, 

Bills  and  Notes. — Payment. — Note  CUven  in  Payment  of  Debt, — The 
acceptance  by  a  creditor  of  the  note  of  a  third  person  in  full  satis- 
faction of  an  .existing  debt  is  an  extinguishment  of  the  original 
indebtedness  although  the  note  is  taken  for  a  less  stun  than  the 
whole  debt,    p,  150. 

Same. — Payment. — Note  Given  in  Payment  of  Debt.  —Burden  of  Proof. 
— To  establish  the  defense  of  payment  of  a  preexisting  debt  by  the 
note  of  a  third  person,  it  is  necessary  for  the  defendant  to  prove 
that  the  note  was  given  to  the  creditor  and  received  by  him  upon  the 
express  agreement  that  it  should  be  in  satisfaction  of  the  previous 
debt,  and  the  burden  of  proof  is  upon  the  defendant  setting  up  such 
defense,   p.  130. 

Payment. — How  Applied  to  Different  Existing  Obligations. — ^The  law 
applies  a  i)ayment  first  to  a  debt  with  the  least  security,  unless  there 
be  peculiar  equities  calling  for  a  different  appropriation,  but  the  law 
will  not  sanction  the  application  of  a  payment  made  by  a  third  per- 
son, at  the  instance  of  and  for  the  benefit  of  another,  to  an  obliga- 
tion upon  which  neither  such  third  person  nor  the  debtor  for  whoee 
benefit  the  payment  was  made  was  liable,    pp.  150,  151. 

Same. — Refusal  of  Creditor  to  Apply  Payment  as  Directed  by  Debtor. 
— Where  the  creditor  refuses  to  apply  the  payment  as  directed  by 
the  debtor  but  accepts  the  payment  so  made,  he  must  apply  such 
payment  as  directed,    p,  151, 

Principal  and  Surety.  ~Bt7Z«  and  Notes. — Where  a  note  has  been 
executed  by  the  principal,  a  party  signing  it  as  surety,  at  a  time 
subsequent  to  the  incurring  of  the  original  obligation,  without  any 
new  or  distinct  consideration  passing  therefrom,  is  not  liable 
p.  152. 

From  the  Carroll  Circuit  Court.  Affirmed. 
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McConnell  &  Jenkins^  L,  B.  Sims  and  Pollard  & 
Pollardy  for  appellant. 

John  H.  Gould  and  Nelson  &  Myers^  for  appellee. 

Henley,  J. — ^The  appellant,  the  payee  of  the  prom- 
issory note  upon  which  this  action  was  begun,  filed 
his  complaint  in  the  lower  court  against  appellee,  who 
was  the  alleged  surety  upon  the  said  note. 

The  complaint  in  this  cause  avers  that  the  note  in 
suit  was  executed  by  Hugh  Hardy,  as  principal,  and 
David  J.  Hardy,  as  surety;  that  Hugh  Hardy,  the 
principal,  died  before  this  action  was  begun;  that  at 
the  time  of  his  death  he  was  wholly  and  totally  in- 
solvent and  left  no  property  or  estate,  and  that  long 
before  the  death  of  said  Hugh  Hardy  he  w^as  openly 
and  notoriously  insolvent,  and  this  action  is  prose- 
cuted against  David  J.  Hardy^  the  surety,  alone. 

The  first  paragraph  of  appellee's  answer  is  a  gen- 
eral denial. 

The  second  is  a  plea  of  payment. 

The  third  alleges  a  total  want  of  consideration. 

The  fourth  admits  the  execution  of  the  note,  and 
says  that  appellee  executed  the  same  as  surety  for 
Hugh  Hardy,  now  deceased,  but  he  alleges  an  agree- 
ment in  substance  as  follows:  That  before  the  com- 
mencement of  this  suit,  he,  the  appellant,  procured 
one  David  H.  Hardy  to  execute  his,  David  H.  Hardy's 
two  promissory  notes  to  the  appellant,  Henry  Wipper- 
man, which  said  promissoiy  notes  were  by  the  appel- 
lant accepted  in  full  payment  of  the  note  in  suit,  and 
other  notes  on  which  appellee  was  surety  for  Hugh 
Hardy;  that  instead  of  delivering  up  the  note  so  paid 
him,  the  appellant  retained  the  same  without  the 
knowledge  or  consent  of  the  appellee,  and  another 
note  of  the  said  Hugh  Hardy  on  which  this  appellee 
was  not  surety  was  given  up  by  the  appellant  to  said 
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David  H.  Hardy,  and  the  one  in  suit  was  retained  by 
the  appellant;  that  said  paragraph  of  answer  stated 
the  agreement  in  another  form  as  follows:  That  the 
agreement  between  the  appellant  and  the  appellee 
was,  that  if  appellee  would  procure  David  H.  Hardy 
to  execute  his  two  certain  promissory  notes  for  an 
amount  equal  to  the  amount  due  upon  the  notes  on 
which  he  was  security  for  Hugh  Hardy,  that  appel- 
lant would  accept  them  in  payment  and  discharge  of 
this  note  in  suit,  together  with  the  other  note  that 
appellant,  Wipperman,  then  held  against  him.  That 
he  did  procure  David  H.  Hardy  to  execute  his  two  cer- 
tain promissory  notes  to  the  appellant  for  the  full 
amount  that  the  appellee  was  indebted  to  him  as 
surety  for  Hugh  Hardy;  but  that  appellant,  Wipper- 
man, neglected  and  refused  to  surrender  the  note  in 
suit,  but  retains  the  same,  and  also  retains  the  notes 
executed  to  him  by  said  David  H.  Hardy,  and  upon 
these  facts  appellee  claims  the  appellant  should  not 
recover  in  this  suit. 

The  substance  of  the  fifth  paragraph  of  appellee's 
answer  is,  that  on  and  prior  to  the  30th  day  of  April, 
1892,  appellee  was  indebted  to  appellant  in  the  sum  of 
$1,500.00  and  accrued  interest  thereon,  which  said  in- 
debtedness was  evidenced  by  two  promissory  notes, 
executed  by  said  Hugh  Hardy  as  principal,  and  appel- 
lee as  surety;  one  dated  November  3,  1877,  for  fl,- 
000.00,  and  the  other  dated  December  10,  1877,  for 
$500.00;  that  said  notes  remain  unpaid,  except  the  in- 
terest due  thereon  to  December  17, 1885;  that  prior  to 
April  30,  1892,  appellee  entered  into  a  contract  with 
appellant,  that  if  appellee  would  procure  one  David 
H.  Hardy  to  execute  to  appellant  his  two  certain 
promissory  notes  for  the  amount  due  upon  the  afore- 
said notes,  executed  by  Hugh  Hardy  as  principal  and 
appellee  as  his  surety,  the  appellant,  Wipperman, 
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would  accept  the  same,  and  release  the  appellee  from 
all  liability  on  said  notes;  that,  pursuant  to  said 
agreement,  said  David  H.  Hardy  executed  his  two 
promissory  notes  to  appellee  for  the  full  amount  due 
upon  said  notes  then  held  by  Wipperman  against 
Hugh  Hardy  and  this  defendant;  and  that  said  Wip* 
perman  accepted  said  notes,  but  neglected  to  deliver 
to  said  David  H.  Hardy  both  of  the  notes^on  which  ap- 
pellee was  surety,  but  retained,  in  violation  of  said 
contract,  the  note  now  in  suit. 

The  sixth  paragraph  of  answer  alleges  substan- 
tially, that  the  appellant,  Wipperman,  prior  to  April 
30,  1892,  held  the  two  notes  described  in  the  fifth 
paragraph  of  answer,  supra,  executed  by  Hugh  Hardy, 
and  on  which  appellee  had  written  his  name  as  surety ; 
that  prior  to  said  date  a  controversy  arose  between 
the  appellant  and  appellee  as  to  whether  appellee  was 
liable  on  said  notes  as  surety  for  Hugh  Hardy;  that 
to  save  litigation  and  to  secure  his  release  from  lia- 
bility upon  said  notes,  if  any  there  was,  it  was  agreed 
between  appellant  and  appellee  that  if  appellee  would 
procure"  David  H.  Hardy,  the  son  of  Hugh  Hardy,  to 
execute  his  promissory  notes  for  the  amount  due  upon 
said  notes  of  Hugh  Hardy,  and  appellee,  given  to  ap- 
pellant in  1877,  that  appellant  would  accept  the  same 
and  release  appellee  from  all  liability  upon  said  notes. 
That  in  accordance  with  the  terms  of  said  agreement 
the  appellee  procured  David  H.  Hardy  to  execute  to 
the  appellant  his  two  certain  promissory  notes  for  the 
full  amount  due  upon  the  aforesaid  Hugh  Hardy 
notes. 

To  these  several  answers  the  appellant  filed  two 
paragraphs  of  reply.    The  first  one  being  a  general 
denial,  and  to  the  second  a  demurrer  was  filed  and 
sustained  by  the  court. 
Vol.  17—10 
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The  cause  being  at  issue,  was  submitted  to  a  jury 
and  a  special  verdict  returned.  The  verdict  finds^  in 
substance,  the  following  facts: 

First.  That  on  the  23d  day  of  November,  1877,  one 
Hugh  Ilardy  borrowed  and  received  from  appellant 
$1,000.00,  and  in  consideration  therefor,  on  the  same 
day,  the  said  Hugh  Hardy  executed  and  delivered 
to  appellant  his  promissory  note  therefor,  but  that 
at  said  time  the  name  of  appellee  was  not  on  said 
note. 

Second.  That  on  the  10th  day  of  December,  1877, 
Hugh  Hardy  borrowed  and  received  from  the  appel- 
lant $500.00,  and  in  consideration  therefor,  on  the 
same  day,  executed  and  delivered  to  appellant  his 
promissory  note,  but  at  the  time  said  note  was  so  ex- 
ecuted by  Hugh  Hardy  the  name  of  appellee  was  not 
on  said  note. 

fhird.  That  no  part  of  the  consideration  of  either 
of  said  notes  ever  passed  to  the  benefit  of  appellee. 

Fourth.  That  appellee  never  received  from  any  one 
any  part  of  the  proceeds  of  either  of  said  notes. 

Fifth.  That  in  January,  1878,  while  appellee  was 
at  the  home  of  appellant,  at  the  request  of  appellant, 
appellee  signed  his  name  to  both  of  the  above  de- 
scribed notes. 

Sixth.  That  no  consideration  passed  from  appel- 
lant to  appellee,  nor  to  said  Hugh  Hardy  [the  prin- 
cipal], for  the  signing  of  said  notes,  or  either  of  them, 
by  appellee. 

Seventh.  That  said  Hugh  Hardy  never  at  any  time 
requested  appellee  to  sign  either  of  said  notes. 

Eighth.  That  appellee  never  promised  or  agi*eed 
with  Hugh  Hardy  at  any  time  to  sign  either  of  said 
notes. 

Tenth.    That  at  the  time  said  Hugh  Hardy  signed 
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said  notes  he  was  worth,  in  real  and  personal  prop- 
erty, the  sum  of  $18,000.00. 

Eleventh.  That  prior  to  April  30, 1892,  a  controversy 
arose  between  the  appellant  and  appellee  as  to 
whether  or  not  appellee  was  liable  upon  said  notes. 
That  appellant  was  at  the  time  threatening  to  bring 
suit  on  said  notes,  which  included  the  one  in  contro- 
versy. That  appellant  and  appellee,  for  the  purpose 
of  avoiding  litigation,  agreed  that  if  appellee  would 
procure  one  David  H.  Hardy  [who  was  a  son  of  Hugh 
Hardy,  the  principal  on  said  notes]  to  sign  and  de- 
liver his  two  notes,  aggregating  the  sum  of  $2,334.32, 
to  appellant,  he,  appellant,  would  accept  said  notes  of 
David  H.  Hardy  and  release  appellee  from  any  and  all 
liability,  real  or  pretended,  by  reason  of  appellee's 
signing  said  notes.  That  appellee  did,  on  and  prior  to 
April  30,  1892,  induce  and  procure  said  David  H. 
Hardy  to  sign  and  deliver  to  the  appellant  his  two 
promissory  notes  for  the  aggregate  sum  of  $2,334.32, 
but  appellant  retained  in  his  possession  the  note  in 
suit. 

Ttcelfth.  That  on  the  29th  day  of  December,  1885, 
Hugh  Hardy  [who  was  the  principal  on  the  note  in 
suit]  had  executed  to  appellant  his  certain  note  for 
f563.00,  which  was  signed  by  said  Hugh  Hardy  alone. 
That  appellant  had  said  last  mentioned  note  with  him 
at  the  oflftce  of  his  attorney,  on  the  30th  day  of  April, 
1892,  and  delivered  the  same  to  David  H.  Hardy,  in- 
stead of  the  note  in  suit,  which  appellant  retained 
without  the  knowledge  or  consent  of  the  appellee. 

Thirteenth  and  Fourteenth.  That  the  following  en- 
dorsement appears  on  the  note  in  suit,  purporting  to 
have  been  made  April  20,  1892:  "This  note  is  paid, 
except  the  sum  of  $520.62,  which  is  yet  due  and  un- 
paid, which  is  to  bear  six  per  cent,  interest  from  this 
date."    That  said  endorsement  was  made  by  appel- 
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lant's  attorney;  that  appellee  did  not  know  of  such 
endorsement  until  shortly  before  the  commencement 
of  this  action,  and  never  agreed  to  or  ratified  the  same. 

Fifteenth.  That  when  David  H.  Hardy  executed  and 
delivered  to  appellant,  on  the  30th  of  April,  1892.  his 
two  notes  for  $2,334.32  the  appellant  surrendered  to 
said  David  H.  Hardy  the  $1,000.00  note,  which  appel- 
lee had  signed,  and  the  $563.00  note,  which  was  signed 
by  Hugh  Hardy  alone.  That  appellee  believed  at  the 
time  that  appellant  had  surrendered  to  David  H. 
Hardy  both  the  notes  to  which  appellee's  name  was 
attached. 

Sixteenth.  That  the  note  in  suit  was  paid  and  sat- 
isfied before  the  commencement  of  this  action. 

Upon  the  verdict,  the  court  rendered  judgment  in 
favor  of  appellee,  defendant,  in  the  lower  court. 

The  evidence  upon  a  great  many  of  the  material 
facts  found  in  the  verdict  is  confiicting  and  unsatis- 
factory; but  it  is  not  the  province  of  this  court  to 
weigh  the  evidence.  It  is  sufficient  to  sustain  the  ver- 
dict if  there  was  some  evidence  produced  tending  to 
prove  every  substantive  fact  found.  There  was  evi- 
dence introduced  upon  the  trial  of  this  cause  support- 
ing every  fact  found  by  the  jury. 

Counsel  for  appellant  contend  that  the  second  para- 
graph of  appellee's  answer,  which  is  a  plea  of  pay- 
ment, is  unsupported  by  the  evidence,  and  that  the 
finding  of  the  jury,  numbered  sixteen  in  the  special 
verdict,  wherein  the  jury  found  that  the  note  in  suit 
was  fully  paid  and  satisfied  before  the  beginning  of 
this  action,  is  a  finding  of  a  conclusion  of  law.  In  ex- 
amining a  special  verdict,  we  recognize  it  as  the  set- 
tled rule  that  the  special  verdict,  reasonably  and 
fairly  construed,  must  disclose  all  the  facts  essential 
to  sustain  the  judgment,  either  by  direct  finding,  or 
necessary  inference.  We  are  not  convinced  by  the  able 
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argument  of  counsel  for  appellant  that  the  finding  of 
the  jury  that  the  note  in  suit  was  fully  paid  an(^  sat- 
isfied before  the  commencement  of  this  action,  is  a 
conclusion  of  law;  but  the  court  holds  such  finding  to 
be  the  finding  of  an  ultimate  fact,  and  we  are  n(»t 
alone  in  the  opinion,  being  supported  by  no  less  au- 
thority that  the  Supreme  Court  of  this  State.  In  the 
case  of  BradeHy  Admr.,  v.  Lemmon,  127  Ind.  9,  the  Su- 
preme Ck)urt  says:  "The  real  controversy  between  the 
parties  relates  to  the  effect  of  the  special  finding  above 
referred  to,  the  appellant  contending  that  payment  is 
an  ultimate  fact  to  be  found  by  the  court,  while  it  is 
contended  by  the  appellees  that  payment  is  a  conclu- 
sion of  law  to  be  deduced  from  a  given  state  of  facts. 

"Mr.  Thompson,  in  his  work  on  Trials,  vol.  1,  sec- 
tion 1253,  says:  *There  is  no  rule  of  law  as  to  what 
is  OP  as  to  what  is  not  payment.  Payment  is  simply 
the  doing  of  what  a  man  has  agreed  to  do.  It  is, 
therefore,  a  pure  question  of  fact;  and  where  a  man 
has  agreed  to  pay,  and  tenders  what  he  understands 
to  be  a  performance  of  his  agreement,  and  the  other 
party  accepts,  it  is  a  naked  question  of  fact  and  intent 
whether  it  was  accepted  as  performance.  In  every 
8uch  case  the  ultimate  point  of  inquiry  does  not  touch 
a  rule  of  law,  but  stops  at  a  conclusion  of  fact.'  As 
applied  to  this  case  we  fully  concur  in  what  Mr. 
Thompson  says  upon  this  subject.  Payment  is  a 
question  of  fact,  and  not  one  of  law." 

In  the  case  above  cited,  the  lower  court  made  a 
special  finding  of  facts,  in  which  was  found  evidential 
facts  strongly  tending  to  establish  payment,  but  it 
wholly  failed  to  find  the  ultimate  fact  of  payment, 
and  payment  was  by  the  court  stated  as  a  conclusion 
of  law.  For  the  absence  from  the  finding  of  facts  of  a 
direct  finding  of  the  ultimate  fact  of  payment  the 
cause  was  reversed. 
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In  the  cause  before  us,  the  jury  found  the  ultimate 
fact  of  payment,  and  in  addition  thereto  evidential 
facts  sufficient  to  prove  payment. 

The  law  is  well  settled,  that  the  acceptance  by  a 
creditor  of  the  note  of  a  third  person,  in  full  satisfac- 
tion  of  an  existing  debt,  is  an  extinguishment  of  the 
original  indebtedness,  and  this  is  true,  although  the 
note  is  taken  for  a  less  sum  than  the  whole  debt  La- 
boyteaux  v.  Swigartj  103  Ind.  596;  Conkling  v.  King. 
10  N.  T.  440;  Maxwell  v.  Day^  46  Ind.  509. 

To  establish  the  defense  of  payment  of  a  preexisting 
debt  by  the  note  of  a  third  person,  it  is  necessary  for 
the  defendant  to  prove  that  the  note  was  given  to  the 
creditor  and  received  by  him  upon  the  express  agree- 
ment that  it,  should  be  in  satisfaction  of  the  previous 
debt,  and  the  burden  of  proof  is  upon  the  defendant 
setting  up  such  defense. 

It  was  for  the  jury  to  say  whether  the  notes  were 
accepted  in  satisfaction  of  the  debt  in  suit,  and  having 
so  found,  the  court  will  not  disturb  such  finding  upon 
the  mere  weight  of  the  testimony.  Oardner  v.  Chr- 
hanij  1  Doug.  (Mich.)  607;  Bonnell  v.  Chamberlin,  26 
Conn.  487;  Seltzer  v.  Coleman,  82  Pa.  St.  493. 

In  this  case,  the  appellant  is,  in  effect,  contending 
that  he  had  a  right  to  apply  the  note  of  David  H. 
Hardy  to  the  payment  and  satisfaction  of  a  note  upon 
which  appellee's  name  did  not  appear,  and  to  a  note 
upon  which  the  appellee's  name  did  appear  as  a 
maker.  If  this  arrangement  by  which  the  appellant 
secured  the  two  notes  of  David  IT.  Hardv  was  brought 
about  by  the  agreement  of  appellant  and  appellee,  as 
found  by  the  jury,  appellee  had  a  right  to  say  to  ap- 
pellant, if  he  accepted  said  notes  of  David  H.  Hardy 
under  said  agreement,  just  what  debts  should  be  sat- 
isfied thereby. 

The  law  applies  a  payment  first  to  a  debt  with  the 
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least  security,  unless  there  be  peculiar  equities  call- 
ing for  a  different  appropriation,  but  the  law  would 
certainly  not  sanction  the  application  of  a  payment 
niad#  by  a  third  person,  at  the  instance  of  and  for 
the  benefit  of  another,  to  an  obligation  upon  which 
neither  the  person  nor  the  debtor  for  whose  benefit 
the  arrangement  had  been  made  was  liable. 

It  is  also  one  of  the  settled  rules  governing  the  ap- 
plication of  payments  that  if  the  matter  of  the  appli- 
cation of  the  payment  is  canvassed  between  the  debtor 
and  creditor,  and  the  creditor  refuses  to  apply  the  pay- 
ment  as  directed  by  the  debtor^  but  accepts  the  payment 
so  made  J  he  must  apply  it  as  directed  by  the  debtor. 

Under  the  second  paragraph  of  answer  upon  the 
verdict  as  returned  by  the  jury,  the  lower  court  would 
have  erred  had  it  refused  to  render  judgment  in  favor 
of  appellee. 

•  Counsel  for  appellee,  after  discussing  the  verdict  as 
it  applies  to  the  third  paragraph  of  answer,  say :  **For 
the  purpose  of  peace  and  harmony  his  humble  counsel 
will  admit  that  the  finding  does  not  establish  the 
third  paragraph  of  the  answer,  but  the  appellant  is 
not  injured  by  it,  as  the  judgment  rests  upon  other 
and  solid  grounds." 

We  cannot  hold  the  statement  of  appellee's  coun- 
sel, in  regard  to  the  verdict  as  it  affects  the  third 
paragraph  of  appellee's  answer,  as  a  confession  of 
error.  If  it  was  so  intended  by  counsel  they  nvould 
not  be  here  contending  that  the  judgment  be  affirmed. 
Under  such  circumstances  the  verdict  must  speak  for 
itself,  and  if  it  did  in  fact  sustain  the  third  paragraph 
of  answer,  the  judgment,  in  the  absence  of  reversible 
error,  would  be  affirmed.  A  very  careful  examination 
of  the  authorities,  and  of  the  verdict  as  applicable  to 
the  third  paragraph  of  appellee's  answer,  convinces 
us,  assuming  that  there  was  evidence  to  sustain  the 
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finding  of  the  jury,  that  the  lower  court  would  have 
erred  in  refusing  to  find  for  appellee  on  the  third 
paragraph  of  his  answer. 

We  think  the  facts  found,  applicable  to  this  para- 
graph of  answer,  bring  the  case  squarely  within  the 
doctrine  announced  by  this  court  in  the  case  of  Brant 
V.  Barnetty  10  Ind.  App.  653,  and  Oioens  v,  Tague,  3  Ind. 
App.  245,  and  cases  therein  cited,  wherein  the  court 
held,  that  where  a  note  has  been  executed  by  the  prin- 
cipal, a  party  signing  it  as  surety,  at  a  time  subse- 
quent to  the  incurring  of  the  original  obligation,  with- 
out any  new  or  distinct  consideration  passing  there- 
for, is  not  liable. 

The  defendant  having  established  the  second  para- 
graph of  his  answer,  that  was  sufficient  upon  which 
to  maintain  the  judgment  herein,  and  it  is  unneces- 
sary for  us  to  further  examine  the  verdict  as  support- 
ing other  defenses.  ' 

We  find  no  error  in  the  record  for  which  the  cause 
should  be  reversed. 

Judgment  affirmed. 


Axtell  et  al.  v.  Workman. 

[No.  2,122.    Filed  March  9,  1897.] 

Appral  and  Error. — Assignment  of  Errors, — Complaini, — ^An  as- 
signm^nt  of  the  insufficienoy  of  the  complaint  as  error  is  unaTail- 
ing  if  one  paragraph  of  the  complaint  is  sufficient,    p,  153. 

Process. — Service  of  Summons. — Indorsement  on  Complaint. — Stat- 
ute Construed. — ^Where  plaintifTs  indorsement  on  his  complaint,  as 
provided  by  section  524,  Bums'  R.  S.  1894,  fixing  the  day  on  which 
defendant  shall  be  summoned  to  appear,  is  so  defective  as  not  to  be 
within  the  permission  given  by  the  statute,  yet  the  clerk  accepts 
it  as  a  sufficient  indorsement,  and  acts  upon  it  as  such  in  the  issu- 
ing of  the  summons,  the  action  will  be  deemed  to  have  oommenoed. 
pp.  IBJhiei. 

From  the  Greene  Circuit  Court.    Affirmed. 
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Seymour  Riddle^  for  appellants, 
W.  F.  OcUlemorey  for  appellee. 

Black,  J. — Counsel  for  appellants  have  argued  two 
alleged  errors  specified  in  the  assignment, — ^that  the 
complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  court  erred  in  over- 
ruling the  motion  of  the  appellants  to  set  aside  the 
summons  and  the  service  thereof. 

The  action  was  upon  a  promissory  note  assigned  by 
indorsement  in  writing  by  the  payee  to  the  appellee. 
The  complaint  consists  of  two  paragraphs,  without 
any  apparent  reason  for  more  thail  one. 

A  copy  of  the  note  with  a  copy  of  the  assignment 
was  inserted  between  these  paragraphs  and  was  re- 
ferred to  in  each  as  being  filed  therewith,  and  made 
part  thereof.  In  the  first  paragraph  this  exhibit  was 
designated  as  "Exhibit  No.  1;"  in  the  second  para- 
graph it  was  designated  as  "Exhibit  A." 

In  the  brief  for  the  appellants  it  is  said  that  the  ex- 
hibit was  not  marked  either  as  "Exhibit  No.  1,*'  or  as 
"Exhibit  A,^'  but  this  statement  is  not  confirmed  by 
the  record,  in  which  the  exhibit  is  marked  at  the  head 
thereof,  "Exhibit  A." 

Upon  the  assumption  that  the  exhibit  was  merely 
filed,  and  was  not  marked  as  an  exhibit,  counsel  con- 
tends that  the  effect  is  the  same  as  if  there  were  no 
copy  in  the  record;  and  upon  such  ground  alone  the 
sufficiency  of  the  complaint  is  questioned  for  the  first 
time  in  this  court. 

An  assignment  of  insufficiency  of  the  complaint  as 
error  is  unavailing  if  one  paragraph  of  the  complaint 
is  sufficient. 

It  being  unnecessary  to  decide  more  than  is  pre- 
sented for  decision,  it  is  enough  to  say  that  the  exhibit 
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was  marked  as  indicated  in  one  paragraph  of  the  com- 
plaint. 

The  complaint  was  filed  on  the  11th  day  of  May, 
1895,  in  term  time,  bearing  an  indorsement  signed  by 
the  plaintiff '«  attorney  as  follows:  "Clerk  will  set  this 
cause  of  action  down  for  answer  and  trial  on  the  26th 
judicial  day  of  the  present  April  term  of  this  court, 
the  same  being  the  21st  day  of  May,  1895." 

The  summons  was  issued  and  served  on  the  day  on 
which  the  complaint  was  filed,  and  by  it  the  defend- 
ants were  commanded  to  appear  on  the  21st  of  May, 
1895. 

On  the  22d  of  May,  1895,  the  twenty-seventh  judi- 
cial day  of  said  term,  the  appellants  entered  a  special 
appearance  and  moved  to  set  aside  the  summons  and 
the  service  thereof.  This  motion  was  based  solely 
upon  grounds  which  questioned  the  sufficiency  of  the 
indorsement,  above  set  out,  upon  the  complaint. 

The  motion  was  overruled  and  afterward  judgment 
was  rendered  against  the  appellants  on.  default. 

The  statute,  section  316,  Burns'  E.  S.  1894  (314, 
Horner's  R.  S.  1896),  provides,  that  "a  civil  action 
shall  be  commenced,  by  filing  in  the  office  of  the  clerk 
a  complaint,  and  causing  a  summons  to  issue  there- 
on; and  the  action  shall  be  deemed  to  be  commenced 
from  the  time  of  issuing  the  summons."  It  is  also 
provided,  section  319,  Burns'  R.  S.  1894  (317,  Horner's 
R.  S.  1896),  that  "no  summons,  or  the  service  thereof, 
shall  be  set  aside,  or  be  adjudged  insufficient,  where 
there  is  sufficient  substance  about  either  to  inform  the 
party  on  whom  it  may  be  served,  that  there  is  an 
action  instituted  against  him  in  court,  the  name  of 
the  plaintiff  and  the  court,  and  the  time  when  he  is  re- 
quired to  appear." 

In  relation  to  the  time  when  actions  shall  stand  for 
issue  and  trial,  the  statute,  section  524,  Burns'  R.  S. 
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1894  (516,  Horner's  R.  S.  1896),  provides:  "Every  ac- 
tion shall  stand  for  issue  and  trial  at  the  first  term 
after  it  is  commenced,  when  the  summons  has  been 
served  on  the  defendant  ten  days,  ♦  ♦  ♦  before 
the  first  day  of  the  term :  Provided^  however ^  that  when 
a  complaint  is  filed,  whether  before  or  during  any 
term  of  court,  the  plaintiff  may  fix  the  day  during  such 
term  by  endorsement  thereof  upon  the  complaint  at 
the  time  of  filing  the  same,  on  which  the  defendant 
shall  appear,  which  day,  when  so  fixed,  shall  be  stated 
in  the  summons  when  issued.  ♦  *  ♦  And  if  sum- 
mons shall  be  personally  served  ten  days  before  such 
day,  ♦  ♦  ♦  such  action  shall  thereupon  stand  for 
issue  and  trial  at  such  term,  and  the  court  shall  have 
jurisdiction  to  hear  and  determine  such  action  as  if 
summons  had  been  served  ♦  ♦  ♦  before  the  first 
day  of  the  term  as  herein  provided;  and  if  at  any 
time  after  the  filing  of  the  complaint  it  shall  be 
found  that  any  party  to  the  action  has  not  been  prop- 
erly notified,  the  plaintiff  may  file  with  the  clerk  or  in- 
dorse on  the  complaint  a  written  request  for  such  no- 
tice to  be  given,  naming  therein  the  day  of  the  pend- 
ing or  subsequent  term  on  which  such  party  is  re- 
quired to  appear  to  the  action,  and  summons  shall  be 
issued  ♦  ♦  *  accordingly,  in  the  proper  case  as 
above  provided,"  etc. 

Besides  filing  his  complaint,  the  plaintiff  must  also 
cause  summons  to  issue,  before  the  action  will  be 
deemed  commenced. 

The  action  will  stand  for  issue  and  trial  at  the 
first  term  after  the  filing  of  the  complaint  and  the  is- 
suing of  summons,  when  the  summons  has  been  served 
ten  days  before  the  first  day  of  that  term.  But  the 
plaintiff  may  cause  it  to  stand  for  issue  and  trial  at  a 
pending  term,  or  he  may  cause  it  to  so  stand  at  the 
next  term  without  service  ten  days  before  its  first  day> 
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if  when  he  asks  for  summons  he,  by  indorsement  upon 
the  comjilaint  at  the  time  of  filing  it,  shall  have  fixed 
the  day  during  such  pending  or  next  term  on  which 
the  defendant  shall  appear,  and  if  this  day  so  fixed 
shall  have  been  stated  in  the  summons  when  issued 
and  if  the  summons  shall  have  been  personally  served 
ten  days  before  such  day. 

It  is  insisted  by  counsel  for  appellants  that  the  in- 
dorsement upon  the  complaint  was  not  in  conformity 
with  the  statute,  for  the  reason  that  "nothing  is  men- 
tioned in  said  indorsement  as  to  a  day  fixed  nor  as  to  a 
time  for  the  defendants  to  appear." 

The  question  presented  to  us  did  not  arise  upon  an 
application  to  be  relieved  from  a  judgment  upon  de- 
fault, nor  did  it  originate  in  a  refusal  of  the  clerk  to 
state  in  the  summons,  when  issued,  as  the  day  for  the 
defendant  to  appear,  the  same  day  that  was  desig- 
nated in  the  indorsement.  The  clerk  treated  the  in- 
dorsement as  suflSciently  fixing  a  day  for  appearance 
and  issued  a  summons  in  which  the  defendant  was 
commanded  to  appear  on  that  day. 

The  statute  does  not  prescribe  any  particular  form 
of  indorsement.  It  is  sufficient  if  it  can  proi)erly  be 
construed  as  a  direction  to  the  clerk  to  state  in  the 
summons  a  particular  appearance  day  in  the  pending 
term  or  the  first  term  after  the  filing  of  the  complaint. 
If  the  summons  be  not  personally  served  ten  days  be- 
fore such  day,  the  cause  would  not  stand  for  issue  and 
trial  at  the  term  in  which  a  day  was  so  fixed. 

The  indorsement  on  the  complaint  in  this  cause  was 
elaborate  but  not  in  good  form,  yet  the  clerk  took 
it  as  a  direction  to  state  in  the  summons  the  day 
mentioned  in  the  indorsement,  and,  in  issuing  the 
summons,  stated  that  day  therein  as  the  day  on  which 
the  defendants  should  appear.  The  summons  was 
served  ten  days  before  the  day  so  designated  in  the 
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indorsement  and  in  the  summons.  If  the  indorsement 
can  properly  be  regarded  as  so  far  a  failure  to  con- 
form to  the  provision  of  the  statute  that  the  clerk 
might  rightfully  have  ignored  it,  it  may  well  be 
doubted  whether  the  substantial  rights  of  the  appel- 
lants were  aflfected  by  the  action  taken  upon  the  in- 
dorsement. 

In  Briggs  v.  Sneghan,  45  Ind.  14,  the  court  said :  "If 
the  summons  has  been  served  ten  days  before  the  first 
day  of  the  term,  the  case  stands  for  issue  and  trial.  If 
the  summons  has  been  served,  but  not  ten  days  before 
the  first  dav  of  the  term,  the  cause  will  be  continued 
until  the  next  term.  In  such  case  no  new  process  or 
service  thereof  is  required." 

Where  an  indorsement  upon  a  complaint  directed 
the  clerk  to  issue  summons  returnable  on  a  day  in  va- 
cation, and  the  summons  was  made  returnable  on  the 
day  so  indicated,  and  it  was  served  more  than  ten  days 
prior  to  said  day,  and  a  motion,  made  upon  special 
appearance,  to  set  aside  the  summons  and  the  service 
thereof,  because  the  return  day  named  in  the  sum- 
mons was  in  vacation,  was  overruled,  the  court  on  ap- 
peal, quoting  the  statutory  provision,  that  "no  sum- 
mons or  the  service  thereof  shall  be  set  aside,  or  be  ad- 
judged insufficient,  where  there  is  sufficient  substance 
about  either  to  inform  the  party  on  whom  it  may  be 
served,  that  there  is  an  action  instituted  against  him 
in  court,"  said:  "The  summons  in  this  case  was  evi- 
dently sufficient  to  inform  the  appellant  that  an  ac- 
tion had  been  instituted  against  him  in  the  court  be- 
low by  the  appellee.  Being  to  that  extent  sufficient, 
the  section  of  the  code,  above  set  out,  fully  sustained 
the  court  in  refusing  to  set  both  it,  and  the  service  of 
it,  aside,  on  account  of  the  irregularity  in  the  day  of 
its  return."    Ros8  v.  Qlass,  70  Ind.  391. 

Eastes  v.  Eastes,  79  Ind.  363,  was  a  suit  for  divorce. 
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At  the  time  of  its  institution  the  statutory  provision 
above  mentioned,  relating  to  the  fixing  of  a  day  for 
the  appearance  of  the  defendant  by  indorsement  on 
the  complaint,  did  not  extend  to  suits  for  divorce.  The 
complaint  for  divorce  was  filed  during  the  September 
term,  1879.  There  was  an  indorsement  upon  it  direct- 
ing the  clerk  to  issue  summons  returnable  on  the  24th 
of  October,  1879.  There  was  no  appearance  until  the 
January  term,  1880.  In  that  term  the  defendant  en- 
tered a  special  appearance  and  moved  to  quash  the 
summons.    This  motion  was  overruled. 

The  Supreme  Court,  having  referred  to  the  provi- 
sion of  the  statute  regulating  divorces,  that  "the 
cause  shall  stand  for  issue  and  trial  at  the  first  term 
of  the  court  after  the  summons  has  been  personally 
served  upon  the  defendant  ten  days,  or  publication 
has  been  had  for  thirty  days,  before  the  first  day  of 
such  term,"  2  R.  S.  1876,  p.  329;  section  1049,  Burns' 
R.  S.  1894  (1037,  R.  S.  1881),  said:  "But  we  do  not 
agree  with  appellant^s  counsel  in  his  conclusion,  that, 
because  the  summons  in  this  case  was  issued  in  term 
time  and  made  returnable  to  a  future  day  in  the  same 
term,  it  was  therefore  inoperative  and  wholly  void.  * 
*  *  It  has  always  been  the  law,  in  a  free  country, 
that  the  courts  were  open  at  all  times  for  the  institu- 
tion of  suits,  as  well  in  term  time  as  in  vacation;  and 
where,  as  in  this  case,  the  suit  was  commenced  in  term 
time,  the  process  issued  would  be  made  returnable 
at  that  term,  unless  otherwise  ordered.  In  such  cases, 
if  the  process  were  served  either  before  or  after  the 
close  of  the  term,  the  effect  of  such  service  would  be 
the  same,  namely,  the  continuance  of  the  cause,  by 
operation  of  law,  until  the  next  succeeding  term  of  the 
court.  ♦  ♦  ♦  The  summons  and  the  service 
thereof,  as  it  seems  to  us,  were  sufficient  notice  to  the 
appellant,  under  the  law,  of  the  pendency  of  the  ap- 
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pellee's  suit  for  the  January  term,  1880,  of  the  circuit 
court." 

This  statute  providing  for  an  indorsement  upon  the 
complaint  of  a  fixed  day  for  the  defendant  to  appear 
is  a  statute  relating  to  the  time  when  an  action  shall 
stand  for  issue  and  trial.  If  the  indorsement  be  defect- 
ive, but  the  clerk,  when  he  issues  the  summons,  ac- 
cept the  indorsement  as  a  sufScient  direction  to  him  to 
state  in  the  summons  the  dav  mentioned  in  the  in- 
dorsement,  and  state  it  accordingly  in  the  summons 
as  the  day  on  which  the  defendant  shall  appear,  and 
return  be  made  by  the  proper  officer  showing  personal 
service  of  the  summons  on  the  defendant  by  such  offi- 
cer, and  there  be  no  objection  to  the  form  of  the  sum- 
mons on  the  return,  or  to  the  manner  of  the  service, 
but  objection  be  made  only  to  the  form  of  the  indorse- 
ment on  the  complaint,  can  it  be  regarded  as  the  pur- 
pose of  the  statute  relating  to  such  indorsement,  or 
can  it  be  considered  as  conducive  to  the  proper  ad- 
ministration of  justice,  to  set  aside  the  summons  and 
the  service  thereof?  If,  in  such  (jase,  the  summons 
can  be  held  to  have  been  issued  and  served  for  a  day 
at  which  the  defendant  cannot  be  required  to  appear, 
and  when  a  judgment  by  default  could  not,  therefore, 
be  properly  taken  against  him,  what  just  and  useful 
purpose  could  be  subserved  by  requiring  a  new  sum- 
mons and  the  service  thereof? 

For  the  procurement  of  a  summons  at  the  time  of 
the  filing  of  the  complaint  a  written  request  or  pre- 
cipe for  a  summons  is  not  necessary,  but  the  direction 
to  issue  summons  may  be  oral.  This  is  true  whether 
or  not  there  be  an  indorsement  on  the  complaint  as 
contemplated  by  the  statute  under  consideration  re- 
lating to  such  indorsement.  The  statute  provides  that 
when  the  complaint  is  filed  the  plaintiff  may  fix  the 
day  by  indorsement  thereof  upon  the  complaint,  on 
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which  the  defendant  shall  appear,  which  day,  when 
so  fixed,  shall  be  stated  in  the  summons  when  issued. 

It  is  a  provision  for  the  benefit  of  plaintiffs, — not  to 
enable  a  plaintiff  to  procure  a  summons,  but  to  enable 
him  in  procuring  it  to  cause  to  be  stated  therein  a  day 
fixed  by  himself,  instead  of  the  time  which  otherwise 
would  be  fixed  by  the  law,  for  the  defendant  to  ap- 
pear. , 

Suppose  that,  nothwithstanding  the  service  of  the 
summons  in  this  case,  the  appellants  had  wholly 
failed  to  appear  until  the  next  term  of  the  court,  at  the 
time  at  which  they  could  have  been  commanded  to 
appear  in  a  summons  issued  without  any  indorsement 
on  the  complaint,  and  that  in  the  meantime  there  had 
been  no  proceedings  had  in  the  cause,  would  it  be 
thought  to  be  proper  to  quash  the  writ  and  the  re- 
turn? 

If  the  indorsement  should  be  regarded  as  so  defec- 
tive as  to  be  not  merely  insu£Gicient  to  require  the 
clerk  to  state  in  the  summons  the  day  mentioned  in 
the  indorsement,  but  equivalent  to  no  indorsement 
of  any  kind,  then,  as  in  Eastes  v.  EdsteSy  «upra,  where 
the  indorsement  on  the  complaint  for  a  divorce  was 
not  provided  for  by  statute,  would  not  the  service  of 
the  summons  be  good  for  the  next  term?  And  would 
not  a  motion  made  by  the  defendant  at  the  next  term 
to  quash  the  summons  and  return  be  overruled?  And 
if  the  summons  and  service  would  be  good  for  the  next 
term,  the  action  would  have  to  be  regarded  as  com- 
menced when  the  complaint  had  been  filed  and  the 
summons  had  been  issued;  and  if  the  action  was 
properly  commenced,  and  the  defendants  had  been 
summoned  for  too  early  a  day,  the  law  would  continue 
the  cause  to  the  next  term,  and  the  motion  to  set  aside 
the  summons  and  service  could  not  be  sustained  at 
any  time.    The  plaintiff  would  merely  have  failed  to 
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exercise,  efifectively,  his  privilege  to  fix  a  day  for  the 
defendant  to  appear. 

We  are  of  the  opinion  that  if  the  indorsement  on 
the  complaint  can  be  regarded  as  so  defective  as  not 
to  be  w^ithin  the  permission  given  by  the  statute,  yet 
the  clerk  having  accepted  it  as  a  sufficient  indorse- 
ment and  having  acted  upon  it  as  such,  in  the  issuing 
of  the  summons,  there  was  the  commencement  of  an 
action,  and  whether  the  cause  should  have  been  con- 
tinued to  the  next  term  or  not,  the  court  did  not  err  in 
overruling  the  motion  to  set  aside  the  summons  and 
service. 

The  judgment  is  affirmed. 


Herron  v.  The  State. 

[No.  2,336.     Filed  March  9, 1897.] 


#  

CBDONAii  Law. — Affidavit . —  Duplicity. —  Motion  to  Quash, — When 
duplicity  in  an  affidavit  clearly  exists,  it  is  sufficient  ground  for 
sustaining  a  motion  to  quash,    pp.  163,  164. 

Same. — Affidavit — Duplicity. — Before  an  affidavit  can  be  held  bad  for 
duplicity  there  must  be  a  joinder  of  two  or  more  separate  and  dis- 
tinct offenses  in  one  and  the  same  count,   p.  164, 

Same. — Intoxicating  Liquors, —  Affidavit. —  Duplicity. —  An  affidavit 
charging  a  violation  of  section  4,  Act  of  March  11, 1895,  prohibiting, 
during  such  days  and  hours  when  the  sales  of  intoxicating  liquors 
are  unlawful,  the  maintaining  of  screens  obstructing  the  view  of  a 
room  in  which  such  liquors  are  sold,  is  not  bad  for  duplicity  because 
it  contains  some,  though  not  all,  of  the  averments  necessary  to 
charge  an  offense  under  another  and  different  statute,   pp.  I6S-I64. 

Sake. —  Trial  Not  Concluded  Until  Judgment  is  Rendered. — In  a 
criminal  cause  the  trial  is  not  concluded  until  judgment  is  rendered ; 
and  until  that  time  the  power  of  the  court  to  extend  the  time  of 
miaking  out  and  presenting  a  bill  of  exceptions  is  not  exhausted. 
p,  166. 

Appeal  and  Erbor. — BUI  of  Exception8.^Eequest  for  Written  In- 
struetions. — When  the  trial  judge  says  in  the  bill  of  exceptions  that 
he  was  required  by  defendant  to  give  the  jury  instructions  in  writ- 
ing, and  the  bill  shows  that  he  did  instruct  in  writing,  and  that 
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after  the  giving  of  written  instructions  he  gave  the  defendant  an 
exception  to  the  giving  of  an  oral  instruction,  the  record  sufficiently 
shows  that  the  request  for  written  instructions  was  properly  made. 
pp.  166,  167. 
Instructions. — Direction  as  to  Form  of  Verdict  not  an  Instruction. — 
Statute  Construed. — Where  the  jury  had  already  been  instructed 
as  to  the  punishment  they  might  inflict  if  they  found  the  defendant 
guilty,  an  instruction  setting  out  the  forms  of  verdict  that  might  be 
returned,  is  not  an  instruction  within  the  meaning  of  section  1892, 
Bums'  R.  S.  1894,  subd.  5,  requiring  the  court  to  instruct  the  jury 
in  writing  upon  request  made  at  any  time  before  the  commence- 
ment of  the  argument,    pp.  168-170. 

From  the  Montgomery  Circuit  Court.  Affirmed. 
James  Wright  ^nd  James  M.  Seller^  for  appellant 

W.  A.  Ketcham.^  Attorney-General,  Merrill  Moores 
and  Dumont  Kennedy^  for  State. 

Robinson,  J. — This  cause  was  transferred  to  this 
court  by  the  Supreme  Court. 

The  appellant  was  charged  with  violating  the  provi- 
sions of  section  4,  of  the  Act  of  March  11,  1895 
(Acts  1895,  section  4,  p.  250).  A  motion  to  quash  the 
aflSdavit  was  overruled.  A  trial  by  jury  resulted  in  a 
verdict  of  guilty  as  charged.  Over  a  motion  in  ar- 
rest of  judgment  and  a  motion  for  a  new  trial,  the 
court  rendered  judgment  on  the  verdict. 

The  errors  assigned  by  appellant  and  argued  by  his 
counsel  in  their  brief  are  the  overruling  of  his  motion 
to  quash  the  affidavit,  and  his  motion  for  a  new  trial. 

Counsel  for  the  appellant  insist  that  the  affidavit  is 
bad  for  duplicity.  Omitting  the  formal  parts,  the  affi- 
davit reads  as  follows:  "William  Royer,  of  lawful  age, 
being  duly  sworn  upon  oath  says,  he  is  informed  ^nd 
believes  that  at  and  in  the  county  of  Montgomery,  and 
State  of  Indiana,  on  the  4th  day  of  July,  1895,  one 
Thomas  Herron  did  then  and  there  unlawfully  erect, 
caused  to  be  erected,  and  kept  in  position  certain 
screens,  blinds,  and  obstructions,  which  said  blinds, 
screens,  and  obstructions  were  placed  by  said  Thomas 
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Herron  in  a  certain  building  and  room  kept,  operated, 
and  controlled  by  the  said  Thomas  Herron,  in  which 
said  room  intoxicating  liquors  were  sold  on  July  4, 
1895,  and  are  sold  by  virtue  of  a  license  issued  under 
the  laws  of  the  State  of  Indiana,  in  less  quantities 
than  a  quart  at  a  time,  to  be  drunk  on  said  premises 
and  in  said  room,  that  sales  of  intoxicating  liquor  are 
forbidden  bv  the  laws  of  the  State  of  Indiana  on  said 
4th  day  of  July,  and  that  said  curtains,  blinds  and 
screens  did  then  and  there  obstruct  the  entire  view  of 
said  room  so  kept  by  the  said  Thomas  Herron,  from 
the  highway  upon  which  said  room  is  situated  and 
from  the  people  who  passed  upon  said  highway  in 
front  of  and  by  said  room  so  kept  by  the  said  Thomas 
Herron,  contrary  to  the  statutes  in  such  cases  made 
and  provided  and  against  the  peace  and  dignity  of  the 
State  of  Indiana." 

The  statute  under  which  the  affidavit  is  filed  is  as 
follows:  "Any  room  where  intoxicating  liquors  are 
sold  by  virtue  of  a  license  issued  under  the  law  of  the 
State  of  Indiana,  for  the  sale  of  spirituous,  vinous, 
malt  or  other  intoxicating  liquors  in  less  quantities 
than  a  quart  at  a  time,  with  permission  to  drink  the 
same  upon  the  premises,  shall  be  situated  upon  the 
ground  floor  or  basement  of  the  building  where  the 
same  are  sold,  and  in  a  room  fronting  the  street  or 
highway  upon  which  such  building  is  situated,  and 
said  room  shall  be  so  arranged,  either  with  window 
or  glass  door,  as  that  the  whole  of  said  room  may  b^ 
in  view  from  the  street  or  highway,  and  no  blinds, 
screens  or  obstructions  to  the  view  shall  be  arranged, 
erected,  or  placed  so  as  to  prevent  the  entire  view  of 
said  room  from  the  street  or  highway  upon  which  the 
same  is  situated  during  such  days  and  hours  when  the 
sales  of  such  liquors  are  prohibited  by  law.    *    *    *" 

It  is  well  settled  in  this  State  that  when  duplicity 
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clearly  exists  it  is  sufficient  ground  for  sustaining  a 
motion  to  quash.  Davis  v.  State,  100  Ind.  154;  Joslyn 
V.  State,  128  Ind.  160;  Knopf  v.  State,  84  Ind.  316; 
Fahnestock  y.  State,  102  Ind.  156. 

Before  an  affidavit  can  be  held  bad  for  duplicity 
there  must  be  a  joinder  of  two  or  more  separate  and 
distinct  offenses  in  one  and  the  same  count  McCol- 
lough  V.  State,  132  Ind.  427;  Kiley  v.  State,  120  Ind. 
65;  State  v.  Weil,  89  Ind.  286. 

Is  the  charge  in  the  affidavit  sufficient  to  sustain 
a  conviction  either  under  the  statute  above  set  out, 
or  for  a  sale  of  intoxicating  liquors  on  the  fourth  day 
of  July  ?  It  does  charge  a  violation  of  the  provisions 
of  the  above  statute.  Does  it  charge  an  unlawful  sale 
on  the  day  named?  Without  attempting  to  set  out  all 
the  necessary  averments  in  an  affidavit  charging  such 
unlawful  sale,  it  is  sufficient  to  say  that  this  affidavit 
does  not  state  to  whom  a  sale  was  made,  nor  does  it 
state  that  on  that  day  a  sale  of  intoxicating  liquors 
was  made,  to  be  drunk  as  a  beverage.  Dowdell  v. 
State,  58  Ind.  333;  Allman  v.  State,  69  Ind.  387;  Mo- 
rel y.  State,  89  Ind.  275. 

The  affidavit  may  contain  averments  not  absolutely 
necessary,  but  it  cannot  be  held  bad  for  duplicity  be- 
cause it  contains  a  part  only  of  the  averments  neces- 
sary to  charge  an  offiense  under  another  and  different 
statute.  We  do  not  think  the  affidavit  charges  the 
appellant  with  having  committed  two  different  of- 
fenses, defined  in  two  different  sections  of  the  stat- 
utes.   The  motion  to  quash  was  properly  overruled. 

It  is  urged  by  the  State  that  the  questions  raised  by 
the  motion  for  a  new  trial  are  not  properly  in  the 
record. 

On  the  14th  day  of  September,  1895,  a  jury  was  im- 
paneled to  try  the  appellant,  and  on  the  same  day  re- 
turned a  verdict  of  guilty.    On  the  8th  day  of  October, 
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1895,  during  the  term  at  which  the  verdict  was  ren- 
dered, the  appellant  filed  a  motion  for  a  new  trial.  At 
the  same  term,  on  the  2l8t  day  of  October,  1895,  the 
motion  for  a  new  trial  was  overruled,  to  which  appel- 
lant excepted,  and  thirty  days'  time  was  given  within 
which  to  prepare  and  file  a  bill  of  exceptions.  No  bill 
was  filed  within  the  time  thus  allowed.  On  the  date 
last  named  the  appellant  filed  his  motion  in  arrest  of 
judgment.  At  the  next  succeeding  term  of  court,  oh 
the  6th  day  of  November,  1895,  the  motion  in  arrest 
was  overruled  and  exception  taken,  and  thirty  days' 
time  given  to  file  a  bill  of  exceptions.  No  bill  was  filed 
within  the  time  given.  At  the  same  term  of  court,  on 
the  23d  day  of  December,  1895,  judgment  was  ren- 
dered on  the  verdict  and  thirty  days'  time  given  to 
file  a  bill  of  exceptions,  "and  it  is  ordered  that  the 
time  heretofore  given  said  defendant  in  which  to  file 
a  bill  of  exceptions  be,  and  the  same  is  hereby  ex- 
tended thirty  days  from  this  date."  On  the  2d  day  of 
January,  1896,  bill  of  exceptions  number  one,  and 
bill  of  exceptions  number  two  were  filed  and  have 
been  certified  as  a  part  of  the  record. 

Section  1916,  Burns'  R.  S.  1894,  provides,  "All  bills 
of  exceptions,  in  a  criminal  prosecution,  must  be  made 
out  and  presented  to  the  judge  at  the  time  of  the  trial, 
or  within  such  time  thereafter  as  the  judge  may  allow, 
not  exceeding  sixty  days  from  the  time  judgment  is 
rendered." 

The  record  shows  that  within  the  time  allowed  by 
the  court  after  judgment  was  rendered,  the  appellant 
filed  his  bill  of  exceptions. 

In  a  criminal  cause  the  trial  is  not  concluded  until 
judgment  is  rendered  and  until  that  time  the  power 
of  the  court  to  extend  the  time  of  making  out  and 
presenting  a  bill  of  exceptions  is  not  exhausted. 
Bamahy  v.  State,  106  Ind.  539. 
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In  defining  the  word  "trial"  it  was  said  in  Sturgeon 
V.  Gray^  96  Ind.  166,  that,  "The  word  ^trial,'  as  used  in 
the  above  section,  must  be  held  to  include  all  the  steps 
taken  in  the  cause,  from  its  submission  to  the  jury  to 
the  rendition  of  the  judgment." 

The  case  of  Kclsey  v.  Hay,  84  Ind.  189,  cited  by  ap- 
pellant, was  a  civil  cause  and  is  based  upon  a  statute, 
the  phraseology  of  which  is  unlike  the  statute  above 
set  out. 

The  appellant  asked  that  the  following  instruction 
be  given,  which  was  refused:  "5.  The  defendant  can 
not  be  found  guilty  by  you  in  this  case  unless  you 
find  him  guilty  of  having  violated  all  the  provisions 
of  section  four  of  the  act  of  March  11th,  1895,  under 
which  this  prosecution  is  brought."  This  was  not 
error.    State  v.  Gerhardt,  145  Ind.  439. 

Appellant's  counsel  insist  that  the  court  erred  in 
giving  oral  instructions  to  the  jury  after  having  been 
requested  to  give  all  instructions  in  writing,  while  the 
State  contends  that  the  record  does  not  affirmatively 
show  that  the  court  was  requested,  before  the  begin- 
ning of  the  argument,  to  instruct  the  jury  in  writing, 
and  for  that  reason  no  question  can  be  raised  aa  to 
the  giving  of  oral  instructions. 

Section  1892,  Burns'  R.  S.  1894  (1823,  Horner's  R. 
S.  1896),  Subdiv.  5,  provides  that,  "The  court  must 
then  charge  the  jury;  which  charge,  upon  the  request 
of  thie  prosecuting  attorney,  the  defendant  qt  his 
counsel,  made  at  any  time  before  the  commencement 
of  the  argument,  shall  be  in  writing,  and  the  instruc- 
tions therein  contained  numbered  and  signed  by  the 
court." 

The  bill  of  exceptions  states  that  it  contains  all  the 
instructions  given  by  the  court  at  the  request  of  the 
appellant,  and  also  the  instructions  given  by  the  court 
of  its  own  motion ;  and  that  it  contains  all  the  instruc- 
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tions,  oral  and  written,  given  at  the  trial  of  the  cause. 
It  appears  from  the  record  that  the  appellant  re- 
quested that  the  instructions  to  the  jury  be  given  in 
writing.  Immediately  preceding  the  instructions 
given  by  the  court  of  its  own  motion,  the  record  says: 
"defendant  having  required  the  court  to  give  its 
instructions  in  writing,  the  court  instructs  the  jury.'^ 
Then  follow  the  instructions.  It  is  further  shown 
that  after  the  giving  of  the  written  instructions  the 
court  gave  to  the  jury  certain  oral  instructions;  to 
the  giving  of  which  instructions  orally,  the  appel- 
lant at  the  time  excepted.  The  oral  instructions  are 
set  out  in  the  record.  The  record  further  shows  that  it 
contains  all  the  instructions  written  and  oral,  given  in 
the  cause. 

It  is  the  law  in  this  State,  as  declared  in  numerous 
decisions,  that  the  record  must.afflmatively  show  that 
the  request  for  written  instructions  was  made  before 
the  beginning  of  the  argument.  No  particular  form  of 
words  is  necessary,  but  the  record  must  disclose  that 
such  a  request  was  so  made.  That  provision  of  the 
statute  is  for  the  benefit  of  the  trial  judge.  It  is  a  right 
upon  which  he  may  at  all  times  insist,  but  we  know 
of  no  authority  denying  his  power  to  waive  that  right. 
If  the  request  is  made  before  the  beginning  of  the  ar- 
gument, there  is  no  alternative;  but  if  made  after  the 
argument  has  begun  and  he  chooses  to  comply  with  it, 
he  certainly  has  the  power  to  do  so. 

The  duty  of  framing  and  settling  a  bill  of  exceptions 
is  judicial.  It  is  the  duty  of  ^he  trial  judge  to  see  that 
the  bill  is  framed  so  that  it  will  express  his  own  judg- 
ment and  understanding  of  the  facts.  Although  he 
may  be  compelled  to  settle  and  sign  the  proper  bill  of 
exceptions,  he  cannot  be  compelled  by  mandamus  to 
put  into  the  bill  any  matter  which,  in  his  judgment. 


168        APPELLATE  COUET  OF  INDIANA, 

Herron  v.  The  State. 

does  not  properly  belong  in  it.  Elliott's  App.  Proced., 
sections  516  and  798. 

In  Galvin  v.  State,  ex  rel.y  56  Ind.  51,  the  following 
definition  of  a  bill  of  exceptions  was  adopted:  "A 
formal  statement  in  writing,  of  exceptions  taken  to 
the  opinion,  decision  or  direction  of  a  j  adge,  delivered 
during  the  trial  of  a  cause;  setting  forth  the  proceed- 
ings on  the  trial,  the  opinion  or  decision  given,  and  the 
exception  taken  thereto;  and  sealed  by  the  judge  in 
testimony  of  its  correctness."  Schlungger  v.  State,  113 
Ind.  2Q5;  Bowen  v.  State,  108  Ind.  411. 

When  a  bill  has  been  signed,  filed  and  made  a  part 
of  the  record  as  required  by  law,  it  imports  absolute 
verity.  If  there  is  a  variance  between  the  bill  and 
order  book,  or  other  entries,  the  bill  controls,  for  the 
reason  that  the  record  and  other  entries  are  kept  by 
the  clerk,  while  the  bill  of  exceptions  is  the  act  of  the 
judge  who  signs  it.  Elliott's  App.  Proced.,  section  811. 
and  cases  cited  in  notes. 

When  the  trial  judge  says  in  the  bill  of  exceptions 
that  he  was  required  by  the  defendant  to  give  the 
jury  instructions  in  writing,  and  the  bill  shows  that  he 
did  instruct  in  writing,  and  that  after  the  giving  of 
written  instructions  he  gave  the  defendant  an  excep- 
tion to  the  giving  of  an  oral  instruction,  this  court 
must  conclude  that  the  proper  request  for  written  in- 
structions was  made.  We  must  give  to  the  language 
used  its  ordinary  significance  and  meaning.  We  think 
it  affirmatively  appears  from  the  record  in  this  cause 
that  the  request  for  written  instructions  was  properly 
made. 

It  is  shown  by  the  bill  that  the  court  at  the  time  of 
reading  the  written  instructions  to  the  jury,  orally  in- 
structed them  as  follows:  "If  vou  find  the  defendant 
guilty  the  form  of  your  verdict  will  be,  *We,  the  jury, 
find  the  defendant  guilty  as  charged  in  the  affidavit, 
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and  that  he  be  fined dollars;'  or  you  may,  if 

you  find  the  defendant  guilty  and  desire  to  exempt 
him  from  the  payment  of  costs,  use  the  following 
form,  *We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  afQdavit  and  assess  his  punishment  at 

a  fine  of dollars,  and  we  specially  find  that 

he  pay  no  costs.'  If,  on  the  other  hand,  you  find  the 
defendant  not  guilty,  the  form  will  be,  *We,  the  jury, 
find  the  defendant  not  guilty.'  In  either  case  the  ver- 
dict to  be  signed  by  your  foreman."  The  bill  further 
shows  that  "to  the  giving  of  each  of  said  oral  instruc- 
tions orally,  the  defendant  at  the  time  excepted." 

The  court  had  already  instructed  the  jury  in  writing 
that  if  they  found  the  defendant  guilty  it  was  their 
duty  to  assess  a  fine  against  him  in  any  sum  not  less 
than  JIO.OO  nor  more  than  JIOO.OO,  to  which  they 
might  add  imprisonment  in  the  county  jail  for  any  de- 
terminate period  not  exceeding  ninety  days,  and  that 
they  might  in  their  verdict  assess  a  fine  against  the 
defendant  and  exempt  him  from  the  payment  of  any 
or  all  costs. 

In  Littell  v.  StatCy  133  Ind.  577,  it  was  held  reversi- 
ble error  where  the  trial  court,  after  giving  written  in- 
structions, "orally  told  the  jury  that  the  punishment 
that  they  were  authorized  to  infiict  upon  the  defend- 
ant, if  found  guilty  of  manslaughter,  would  be  not 
more  than  twenty-one  years  nor  less  than  two  years." 

In  Smvrr  v.  Staie^  88  Ind.  504,  it  was  held  error  to 
read  from  the  statutes  of  the  State.  In  Provines  v. 
llea^on,  67  Ind.  482,  it  was  held  error  to  orally  substi- 
tute the  word  "fairly"  for  the  word  "strictly."  In 
Hopt  V.  People,  104  U.  S.  631,  the  trial  court  indicated 
a  place  for  the  insertion  of  an  extract  from  a  book, 
which  was  held  error.  In  Stepherison  v.  Sfa/e,  110  Ind. 
358,  the  cause  was  reversed  because  of  the  following 
verbal  instruction:     "Gentlemen  of  the  jury,  if  the 
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State  has  failed  to  make  out  a  ease  against  this  de- 
fendant beyond  a  reasonable  doubt,  or  if  the  defend- 
ant by  his  evidence  has  raised  a  reasonable  doubt, 
then  your  verdict  will  be  as  follows:  (reading  form  of 
verdict  for  defendant)." 

We  do  not  think  the  oral  instruction  complained  of 
is  an  instruction  within  the  meaning  of  the  statute. 
It  told  the  jury  nothing  upon  the  merits  of  the  case. 
They  had  already  been  instructed  as  to  the  punish- 
ment they  might  inflict  if  they  found  the  defendant 
guilty.  That  fact  distinguishes  this  case  from  the 
case  of  Littell  v.  StatCy  supra^  where  it  appeared  the 
court  had  not  told  the  jury  the  punishment  they  could 
inflict,  except  as  stated  in  the  oral  instructions.  In  the 
case  at  bar  the  oral  statement  contained  no  rule  of 
law  governing  the  guilt  or  innocence  of  the  accused, 
nor  was  there  any  rule  of  law  stated  by  which  the 
jury  should  be  governed  in  reaching  a  verdict;  but  the 
statement  was  simply  a  direction  to  the  jury  as  to  the 
manner  in  which  they  should  express  their  decision 
of  the  cause,  under  the  rules  of  law  already  given  to 
the  jury  in  writing.  Bradioay  v.  Waddelly  95  Ind,  170; 
Stanley  v.  Sutherland^  54  Ind.  339;  Lehman  v.  HawkSy 
121  Ind.  541. 

Taking  the  instructions  as  a  whole,  they  correctly 
stated  the  law  applicable  to  the  case,  and  we  think 
sufficiently  informed  the  jury  as  to  th^ir  duties  in  the 
case. 

We  find  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed. 

Judgment  affirmed. 
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New  York,  Chicago  and  St.  Louis  Railroad  Com- 
pany V.  ZUKBAUGH. 

[No.  2,030.     FUed  March  10,  1897.] 

Railboadb.— Failure  to  Maintain  Proper  Cattle-Ovards.— Killing  of 
Stock. — Special  Finding. — A  special  finding  that  plaintiff  *s  horses 
wandered  upon  defendant  railroad  company's  right  of  way,  by  rear 
son  of  the  inherently  defective  cattle-guards  maintained  at  a  cross- 
ing, is  conclusive  as  to  defendant's  liability  under  section  5333, 
Bums'  R.  S.  1894. 

From  the  Marshall  Circuit  Court.    Affirmed. 

C.  P.  Drummond  and  MorriSy  Bell,  Barrett  &  Mor- 
rtSy  for  appellant. 

Charles  Kellison,  for  appellee. 

Wiley,  J. — ^This  was  an  action  to  recover  damages 
for  stock  killed  on  appellant's  line  of  railroad.  The 
negligence  charged  was,  in  the  language  of  the  com- 
plaint, "by  neglecting  to  construct  and  maintain 
proper  and  suitable  cattle-guards  and  cattle-pits 
where  a  certain  highway  ♦  ♦  ♦  crosses  said  road, 
sufficient  to  prevent  horses  and  other  stock  from  get- 
ting upon  the  line  of  defendant's  track." 

The  issue  was  joined  by  a  general  denial  and  the 
cause  submitted  to  the  court  for  trial,  without  the 
intervention  of  a  jury,  and  at  the  request  of  appellant, 
the  court  made  a  special  finding  of  facts,  and  stated 
its  conclusions  of  law  thereon,  and  rendered  judgment 
in  favor  of  the  appellee. 

It  appears  from  the  special  finding  of  facts  that  the 
appellee  was  pasturing  two  horses  in  a  pasture  owned 
by  Henry  Zumbaugh,  adjoining  the  appellant's  right 
of  way,  in  Greene  township,  Marshall  county,  In- 
diana; that  said  pasture  was  securely  fenced;  that  the 
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two  horses  of  appellee,  with  other  horses  belonging  to 
Henry  Zumbaugh,  escaped  from  said  pasture  by  rea- 
son of  the  bars  to  an  opening  having  been  partially 
displaced  by  stock  pushing  against  the  bar  posts,  and 
loosening  them;  that  they  were  thus  enabled  to  pass 
out  of  said  opening  upon  the  public  highway  which 
crossed  defendant's  road;  that  they  wandered  upon 
the  track  of  defendant's  railroad  where  it  crosses  said 
highway,  and  there  passed  over  the  cattle-guards  and 
got  on  the  right  of  way,  where  they  were  run  over  and 
killed;  that  said  horses  were  not  unruly  or  breachy 
animals. 

The  cattle-guard  at  the  point  where  it  is  charged, 
and  where  the  court  finds  that  the  horses  entered  upon 
appellant's  right  of  way,  was  what  is  known  and 
called  a  "National  Surface  Guard." 

As  to  the  sufficiency  and  condition  of  this  cattle- 
guard  we  must  be  guided  by  the  finding  of  the  court. 
In  its  fourth  finding  of  facts  the  court  says:  "And  the 
court  further  finds  that  said  'National  Surface  Guard,' 
and  the  cattle-guard  at  the  public  highway  crossing, 
on  and  over  which  cattle-guard  said  horses  entered 
upon  the  defendant's  right  of  way,  as  heretofore  and 
herein  found,  were  deficient,  unfit,  unsuitable,  and  in- 
sufficient to  turn  ordinary  stock,  and  especially  de- 
ficient, unfit,  and  insufficient  to  turn  animals  of  the 
horse  kind  on  the  second  day  of  July,  1893,  and  before 
that  time,  and  that  at  the  said  highway  crossing 
where  said  horses  entered  the  defendant's  right  of 
way  and  said  right  of  way  was  not,  at  the  time  said 
horses  entered  on  and  upon  said  right  of  way,  securely 
fenced  at  the  place  where  said  horses  entered  in  and 
upon  such  right  of  way.  That  said  cattle-guard  was 
in  as  good  order  at  the  date  of  the  killing  as  when 
first  put  in,  the  deficiency,  unfitness,  and  insufficiency 
in  said  cattle-guard  being  inherent  in  its  construction, 
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and  that  said  cattle-guard,  when  placed  on  the  rail- 
road track  as  said  guard  was  placed,  was  insufficient, 
unsuitable,  and  unfit  to  turn  stock  generally,  and 
especially  stock  of  the  horse  kind  at  the  time  of  said 
killing." 

This  finding  is  conclusive  and  binding,  and  in  our 
judgment  clearly  shows  that  the  cattle-guard  in  ques- 
tion was  defective  and  insufficient,  and  fully  sustains 
the  allegation  of  the  complaint  as  to  the  negligence 
of  the  appellant  in  not  securely  fencing  its  right  of 
way. 

Where  a  railroad  company  fails  to  construct  and 
^'maintain  at  all  public  road  and  highway  crossings, 
*  *  *  barriers,  and  cattle-guards  suitable  and  suf- 
ficient to  prevent  cattle,  horses,  etc.,  getting  on  such 
railroad,"  it  cannot  be  said  that  such  railroad  is  se- 
curely fenced,  within  the  meaning  and  spirit  of  sec- 
tion 5323,  Burns'  R.  S.  1894  (4098a,  Horner's  R.  S. 
1896),  and  where  stock  wander  on  a  railroad  right  of 
way,  by  reason  of  insufficient  and  defective  cattle- 
guards,  and  are  killed  or  injured,  the  railroad  com- 
pany will  be  held  liable.  McKinney  v.  OhiOy  etc.,  R.  R. 
Co.y  22  Ind.  99;  Indianapolis,  etc.,  B.  R.  Co.  v.  Ouard, 
24  Ind.  222;  Pennsylvania  Co.  v.  Mitchell,  124  Ind. 
473;  Banister  v.  Pennsylvania  Co.,  98  Ind.  220;  New 
York,  etc.  R.  R.  Co.  v.  Zumbaugh,  11  Ind.  App.  107. 

This  material  and  ultimate  fact  having  been  found 
adversely  to  the  appellant,  w^e  are  led  to  the  conclu- 
sion that  the  insufficient  and  unsuitable  condition  of 
the  cattle-guard  was  the  proximate  cause  of  the  in- 
jury, from  the  consequence  of  which  the  appellant  can 
not  escape. 

Judgment  affirmed. 
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The  State,  ex  rel.  Denney,  et  al.  v.  Leach. 

[No.  2,112.     Filed  March  10,  1897.] 

iNTOXiOATixa  LiQUOES.— 5a7e«  Made  by  Bartender,^  Liability  of 
Principal.— Statute  Construed,— A  saloonkeeper  is  not  liable  on  his 
bond,  under  the  provisions  of  section  7279,  Bums'  R  S.  1894,  for 
the  payment  of  fines  and  costs  assessed  against  his  bartender  for 
an  unlawful  sale  of  intoxicating  liquor,  made  by  such  bartender 
without  the  knowledge  or  consent  of  his  principal 

From  the  Sullivan  Circuit  Court.  Affirmed. 
Charles  D.  Hunt  and  W.  H.  Bridwell,  for  appellants. 
A.  D.  Leach  and  John  8.  Bays,  for  appellee. 

COMSTOCK,  C.  J. — The  appellants,  county  officials, 
brought  this  action  against  appellee  on  a  bond,  al- 
leged to  have  been  executed  by  him  for  the  purpose 
of  obtaining  a  license  to  retail  intoxicating  liquor.  It 
is  alleged  that  the  bond  has  been  lost,  that  no  copy 
of  it  is  in  existence;  that  the  names  of  the  sureties  are 
unknown,  and  that  therefore  the  principal  only  is 
sued. 

The  action  was  brought  to  collect  a  fine,  and  costs 
assessed  against  the  bartender  of  appellee  for  an  un- 
lawful sale  of  intoxicating  liquor. 

The  complaint  alleges  that,  after  the  defendant  had 
executed  his  bond,  as  required  by  statute,  and  ob- 
tained his  license,  his  barkeeper  (naming  him),  at  the 
place  where  the  defendant  had  been  licensed  to  sell, 
sold  intoxicating  liquor  to  one  (giving  his  name),  who 
was  at  the  time  a  person  under  twenty-one  years  of 
age;  that  said  barkeeper  was  indicted  therefor  by  the 
proper  grand  jury,  arrested,  and  upon  arraignment 
before  the  circuit  court  of  Sullivan  county,  plead 
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guilty  to  said  charge,  was  fined  f  20.00  and  costs ;  that 
said  fine  and  costs  have  not  been  paid. 

The  court  below  sustained  a  demurrer  to  the  com- 
plaint upon  the  ground  that  it  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  action.  From  that 
ruling  this  appeal  is  taken. 

It  is  evident  from  the  allegations  of  the  complaint 
that  the  bond  described  therein  was  executed  under 
and  pursuant  to  the  provisions  of  section  4,  of  "An 
act  to  regulate  and  license  the  sale  of  spirituous,  vi- 
nous, malt  and  other  intoxicating  liquors,  approved 
March  17th,  1875.^' 

We  set  it  out:  "Section  4.  The  board  of  county 
commissioners,  at  such  term,  shall  grant  a  license  to 
such  applicant  upon  his  giving  bond  to  the  State  of 
Indiana,  with  at  least  two  freehold  sureties,  resident 
within  said  county,  to  be  approved  by  the  county  au- 
ditor, in  the  sum  of  two  thousand  dollars,  conditioned 
that  he  will  keep  an  orderly  and  peaceable  house,  and 
that  he  will  pay  all  fines  and  costs  that  may  be  asses- 
sed against  him  for  any  violations  of  the  provisions  of 
this  act,  and  for  the  payment  of  all  judgments  for  civil 
damages  growing  out  of  unlawful  sales,  as  provided 
for  in  this  act."    Section  7279,  Burns'  R.  S.  1894. 

It  has  been  decided  in  this  and  several  other  States 
that  an  action  will  lie -upon  bonds  given  under  sim- 
ilar statutes  to  the  one  above  cited,  for  civil  damages 
growing  out  of  the  unlawful  sale  of  intoxicating  liq- 
uor when  the  sale  is  made  by  a  barkeeper  within  the 
scope  of  his  employment,  although  the  principal  was 
not  present  and  did  not  know  or  approve  of  the  sale. 
Boos  V.  Statej  ex  rel.y  11  Ind.  App.  257. 

We  do  not  know  of  a  decision  of  the  courts  of  this 
State  holding,  in  a  criminal  action  for  a  violation 
of  the  statute  regulating  the  sale  of  intoxicating  liq- 
uor, the  principal  subject  to  punishment  by  indict- 
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ment  for  the  offenses  of  his  servant,  committed  with- 
out his  knowledge  or  consent. 

In  the  11th  volume  of  Am.  and  Eng.  Ency.  of  Law,  p. 
711,  a  collection  of  numerous  authorities  in  point  is 
made.  We  quote  from  the  text:  "A  licensee,  to  sell 
intoxicating  liquors,  is  bound  at  his  peril  to  see  that 
the  conditions  of  the  license  are  complied  with  by  his 
servants  or  agents;  but  to  render  a  defendant  liable 
for  sales  made  by  his  agent  or  servant,  knowledge  or 
consent  must  be  shown.  To  convict  in  such  a  case  the 
jury  must  be  satisfied  of  the  defendant's  assent  to  and 
not  merely  of  his  knowledge  of  the  sale;  and  where  a 
sale  is  made  by  an  agent  or  servant  in  disobedience  of 
orders,  the  master  will  not  be  liable.  But  a  general 
authority  by  an  employer  to  his  clerk  to  sell  unlaw- 
fully, will  render  him  answerable  criminally  for  any 
single  sale  made  by  his  clerk  in  pursuance  of  such  au- 
thority."   See  notes  for  authorities  there  cited. 

It  will  be  seen  by  reference  to  page  718  of  the  same 
volume  that  under  the  decision  of  other  courts  of  some 
of  the  states  (Arkansas,  Georgia,  and  Maryland),  a 
sale  of  liquor  to  a  minor  by  a  bartender  is  a  sale  by 
the  owner  for  which  he  is  liable,  when  it  was  made  in 
the  regular  course  of  business,  although  made  without 
his  knowledge  and  contrary  to  his  instructions. 

These  decisions  are  not,  however,  in  harmony  with 
those  of  the  Supreme  Court  of  our  own  State.  We  cite 
Hipp  V.  State,  5  Blackf.  149;  Wetzler  v.  State,  18  Ind. 
36;  Hanson  v.  State,  43  Ind.  550;  Thompson  v.  State, 
45  Ind.  495;  Wreidt,  v.  State,  48  Ind.  579;  O'Learyy. 
State,  4:4:  Ind.  91;  Zeller  v.  State,  46  Ind.  304. 

Each  of  the  decisions  in  the  cases  last  cited  is  to  the 
effect  that  when  an  unlawful  sale  is  made  bv  the  bar- 
tender  in  the  saloon  of  one  licensed  to  sell,  in  the  ab- 
sence and  without  the  knowledge  of  his  principal,  that 
the  principal  is  not  liable. 
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In  Hipp  V.  State^  supra,  Blackford,  justice,  speaking 
for  the  court,  announced  the  rule  to  be  "that  a  master 
is  liable  in  a  dvil  suit  for  the  negligence  or  unskilful- 
ness  of  his  servant,  when  he  is  acting  in  the  employ- 
ment of  his  master;  but  that  he  is  not  subject  to  be 
punished  by  indictment  for  the  offenses  of  his  servant, 
unless  they  were  committed  by  his  command,  or  with 
his  assent.^' 

Any  claim  in  this  action  must  be  based  upon  a 
breach  of  appellee^s  bond — ^the  language  of  the  bond 
— ^its  obligation  is  that  appellee  will  pay  all  fines  and 
costs  that  may  be  assessed  against  him  for  violations 
of  the  liquor  laws. 

Appellants  contend  that  under  this  language  he  is 
liable  for  the  violations  of  the  law  of  all  in  his  em- 
ploy. 

By  the  averments  of  the  complaint  a  judgment  was 
not  assessed  against  the  api)ellee,  nor  under  the  deci- 
sions of  our  Supreme  Court  could  a  judgment  of  con- 
viction have  been  rendered,  upon  the  facts  set  out. 

There  was  no  breach  of  the  bond,  and  the  judgment 
must  be  affirmed. 


Jessup  v.  Jessup,  Administrator. 

[No.  2,089.     Filed  March  11, 1897.] 

Pabemt  and  Child. — WTien  a  Liability  for  Services  Rendered. — 
Where  a  parent  and  his  or  her  adult  children  live  together  as  mem- 
bers of  the  same  family,  there  is  no  implied  imdertaking  on  the 
part  of  either  to  pay  for  services;  but  such  undertaking  may  arise 
not  only  from  an  express  contract,  but  it  may  be  inferred  from  sur- 
rounding circumstances,    p.  185., 

Same. — Deeedenfs  Estates. — Claim  of  Mother  for  Caring  for  Her 
Adtdt  Son.  —An  adult  son,  whose  mental  and  physical  condition 
disqualified  him  from  rendering  any  service,  lived  with  and  was 
cared  for  by  his  mother  with  the  express  understanding  that  she 

Vol.  17—12 
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was  to  be  compensated  therefor.  The  son  died  intestate,  abd  the 
mother  filed  a  claim  against  his  estate  for  such  services,  which  was 
allowed  and  paid  by  the  administrator.  Heldt  that  in  the  absence 
of  a  showing  that  the  amount  paid  for  the  services  was  excessive, 
and  that  such  services  could  have  been  performed  for  less,  that  the 
claim  was  a  proper  charge  against  the  estate,  p.  186, 
Guardian  and  Ward. — Appointment  of  Guardian  for  Person  Al- 
leged to  be  of  Unsound  Mind,  When  Void, — When  a  Guardian  Il- 
legally Appointed  may  be  Regarded  as  Trustee,— The  appointment 
of  a  guardian  for  a  person  alleged  to  be  of  unsound  mind,  where 
the  appointment  is  made  without  service  of  process  upon,  and  in 
the  absence  of  such  person  is  null  and  void;  but  one  so  appointed 
as  guardian  acts  under  color  of  right  and  will  be  regarded  as  a 
trustee  and  will  have  an  equitable  right  to  be  reimbursed  for  all 
reasonable  expenses  properly  incurred  in  the  execution  of  the  trust 
pp.  186-189, 

From  the  Greene  Circuit  Court.    Affirmed. 

I.  H,  Fowler  and  W,  A,  Pickens^  for  appellant. 

Emerson  Shorty  for  appellee. 

Wiley,  J. — Appellee  was  administrator  of  the  es- 
tate of  John  W.  Jessup,  deceased,  by  virtue  of  an  ap- 
pointment by  the  Greene  Circuit  Court.  September 
2d,  1895,  he  filed  his  report  in  final  settlement.  The 
same  was  endorsed  for  hearing  at  a  time  fixed,  and 
notice  given.  Appellant  appeared  and  filed  excep- 
tions to  the  report,  and  also  to  preceding  reports  filed 
by  him.  The  report  and  the  exceptions  were  submit- 
ted to  the  court  for  determination,  and  at  the  request 
of  appellant,  the  court  made  a  special  finding  of  facts, 
and  stated  its  conclusions  of  law  thereon.  In  so  far 
as  the  facts  found  by  the  court  are  necessary  for  the 
decision  of  this  case,  we  quote,  in  brief,  from  the  spe- 
cial findings,  as  follows: 

1.  That  in  1877,  the  decedent,  John  W.  Jessup,  was  a 
resident  of  Greene  county,  Indiana,  30  years  of  age, 
and  owned  an  estate  of  the  probable  value  of  fifteen 
thousand  dollars,  and  that  he  was  insane  and  incapa- 
ble of  managing  his  own  estate. 
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2.  That  at  the  September  term  of  the  Greene  Circuit 
Court,  1877,  a  complaint  was  filed,  charging  that  the 
said  Jessup  was  insane  and  incapable  of  managing  his 
own  estate;  that  the  clerk  of  said  court  filed  an  an- 
swer in  general  denial,  and  upon  trial  it  was  adjudged 
that  teid  decedent  was  of  unsound  mind,  and  incapa- 
ble of  managing  his  own  estate,  but  that  said  proceed- 
ings were  without  the  issuing,  or  service  of  any  process 
or  notice  on  the  said  Jessup,  and  that  he  was  not  per- 
Bonally  present  in  court. 

3.  That  the  court  thereupon  appointed  one  Wilbur 
A.  Hayes,  guardian  of  said  Jessup  as  an  insane  per- 
son, who  filed  his  bond,  qualified,  took  upon  himself 
the  execution  of  said  trust  and  filed  an  inventory 
thereof,  showing  the  value  of  said  estate  to  be  f  11,- 
765.41. 

4.  That  he  took  possession  of  all  of  said  estate  and 
continued  in  said  trust  until  January  26,  1888,  when 
he  filed  his  final  report  and  resigned  his  said  guard- 
ianship; that  said  report  was  approved  and  the  guard- 
ian discharged. 

5.  That  during  said  time  said  Hayes  served  as  such 
guardian  he  made  disbursements  aggregating  ?2,- 
402.42;  that  he  returned  to  his  said  ward,  or  to  the 
court  in  trust  for  the  said  ward,  property,  notes,  cash, 
etc.,  aggregating  |9,362.99,  thereby  accounting  for 
the  estate  which  came  into  his  hands  the  entire 
amount  of  $11,765.41. 

6.  That  about  January  1, 1888,  while  said  trust  was 
under  the  management  of  said  Hayes,  said  John  W. 
Jessup  had  an  apparent  lucid  interval;  that  he  took 
charge  of  his  estate,  including  a  store  at  Winslow,  In- 
diana, and  managed  his  business  with  fair  prudence 
until  May  1,  1888,  when  he  was  taken  in  charge  and 
lawfully  placed  in  the  hospital  for  the  insane,  where 
he  remained  until  September  26,  1889,  when  he  was 
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thought  to  be  in  a  dangerous  condition  and  was  taken 
to  the  home  of  his  mother  at  Worthington,  Indiana. 

7.  That  during  the  apparent  lucid  interval  men- 
tioned in  the  last  preceding  finding,  he  married  the 
exceptor,  Ella  Jessup,  January  10,  1888;  that  she  had 
no  knowledge  of  his  mental  condition,  or  that  any  one 
had  ever  acted  or  assumed  to  act  as  his  guardian ;  that 
they  were  lawfully  married  and  that  he  died  May  22, 
1893,  without  issue  of  his  body,  leaving  as  his  sole 
heirs  his  wife,  Ella  Jessup,  the  exceptor,  and  his 
mother,  Charlotte  Jessup. 

8.  That  on  May  1,  1889,  the  Greene  Circuit  Court 
appointed  one  J.  O.  Burbank  as  guardian  of  decedent, 
as  successor  of  said  Hayes;  that  he  inventoried  said 
estate  and  by  said  inventory  the  personal  assets  of 
said  estate  were  valued  at  $6,638.62;  that  the  same 
was  a  full  and  fair  statement  thereof;  that  he  gave 
bond  and  entered  upon  his  duties  and  so  acted  until 
May  21 ,  1890,  when  he  made  his  final  report,  resigned 
his  said  trust  and  was  discharged  therefrom. 

9.  That  during  the  time  he  was,  and  acted  as  guard- 
ian he  made  expenditures  aggregating  $6,638.62,  in- 
cluding a  deficit  in  the  sale  of  the  stock  of  goods  of 
$684.98;  including,  also,  amount  returned  to  the  clerk 
for  the  benefit  of  the  ward,  $4,264.72,  accounts  and 
cash  returned  to  the  clerk,  $266.32. 

10.  That  on  May  20, 1890,  the  court  appointed  Fred 
L.  Jessup,  a  brother  of  decedent,  as  guardian  to  suc- 
ceed the  said  Burbank;  that  he  filed  his  bond,  was 
qualified,  and  entered  upon  the  discharge  of  his  trust 
and  continued  to  act  until  May  22,  1893,  when  said 
ward  died. 

11.  That  said  last  named  guardian  filed  his  inven- 
tory of  said  estate  showing  its  value  to  be  $6,191.27, 
and  that  it  was  a  full  and  fair  statement  and  valua- 
tion of  the  personal  estate  of  said  Jessup. 
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12.  That  the  said  Ella  Jessup,  in  August,  1895,  com- 
menced a  proceeding  in  the  Greene  Circuit  Court 
against  John  W.  Jessup,  Charlotte  Jessup  and  Fred 
L.  Jessup  to  set  aside  and  vacate  the  order  and  judg- 
ment of  the  said  court  in  declaring  the  said  Jessup  to 
be  of  unsound  mind  and  appointing  a  guardian  there- 
for, and  upon  a  trial  of  said  cause  the  finding  and 
judgment  of  said  court  was  against  the  said  Ella  Jes- 
sup, and  that  she  appealed  from  said  judgment  so  en- 
tered against  her  to  the  Appellate  Court,  which  said 
court  reversed  the  said  judgment  and  finding  of  the 
Greene  Circuit  Court  and  declared  that  the  original 
judgment  appointing  a  guardian  for  the  said  Jessup 
as  an  insane  person  was  void  and  without  effect,  for 
the  reason  that  no  process  or  notice  had  been  issued 
or  served  upon  him,  and  he  was  not  present  in  court  at 
the  time  said  judgment  was  rendered. 

13.  That  said  Fred  L.  Jessup,  while  acting  as  such 
guardian,  made  expenditures  for  and  on  account  of 
said  estate  aggregating  |1,881.49,  which  left  a  balance 
in  his  hands  as  such  guardian  of  f  4,309.78. 

14.  That  all  the  doings  of  each  of  said  guardians^, 
Hayes,  Burbank  and  Jessup,  were  done  by  each  of 
them  in  a  fair  and  prudent  manner,  in  good  faith,  and 
under  the  belief  that  their  said  appointments  by  the 
Greene  Circuit  Court  were  regular  and  lawful,  and 
that  all  their  reports  as  such  guardians  to  the  Greene 
Circuit  Court  were  by  said  court  in  all  things  ap- 
proved, prior  to  the  said  decision  of  the  Appellate 
Ck>urt  and  subsequent  trial  mentioned  in  the  preced- 
ing finding. 

15.  That  the  several  sums  expended  by  said  guard- 
ians, as  shown  by  their  respective  reports,  and  by  the 
findings  herein,  for  merchandise,  bills,  purchase 
money  on  real  estate,  clothing  and  comforts  for  said 
John  W.  Jessup,  and  the  payment  to  one  Cockerly  for 
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services  rendered  said  estate,  for  taxes,  insurance,  re- 
pairs of  real  estate,  etc.,  so  far  as  previously  con- 
tracted by  said  John  W.  Jessup,  were  his  valid  obliga- 
tions and  that  those  not  so  contracted,  but  which  were 
paid  by  said  guardians,  were  reasonable  charges  for 
the  matters  for  which  they  were  expended,  and  the 
expenditures  made  by  said  guardians  for  insurance 
and  repairs  to  real  estate,  were  reasonably  necessary 
for  the  preservation  of  the  property  of  said  John  W. 
Jessup. 

16.  That  the  sums  expended  by  said  several  guard- 
ians in  the  management  of  the  business  and  estate  of 
said  John  W.  Jessup  for  his  board  and  keeping,  care, 
costs,  attorney's  fees  and  guardians'  fees  and  expenses 
were  reasonable  charges  for  such  services. 

17.  That  the  items  of  money  paid  by  said  several 
guardians  to  the  said  John  W.  Jessup  were  needed  by 
said  John  W.  Jessup  and  paid  under  proper  and  pru- 
dent circumstances. 

18.  That  the  said  John  W.  Jessup  died  in  Greene 
county,  Indiana,  May  22,  1893,  intestate,  and  on  "May 
26,  1893,  the  said  Fred  L.  Jessup  was,  by  the  Greene 
Circuit  Court,  duly  appointed  and  qualified  as  admin- 
istrator of  the  estate  of  John  W.  Jessup,  and  took  upon 
himself  the  discharge  of  the  duties  of  said  administra- 
tion; that  as  such' administrator  he  charged  himself 
with  the  balance  in  his  hands,  upon  filing  his  said  final 
report  as  guardian,  in  the  sum  of  $4,309.78,  and  in- 
ventoried other  personal  property  in  the  sum  of 
$50.00,  which  two  sums  then  comprised  all  his  per- 
sonal estate. 

19.  That  at  the  time  said  John  W.  Jessup  was  taken 
from  the  insane  hospital  to  the  home  of  his  mother, 
his  said  wife,  Ella  Jessup,  asked  and  demanded  of  the 
said  Burbank,  who  was  then  acting  as  his  guardian, 
and  also  of  the  said  Charlotte  Jessup,  that  she  be  al- 
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lowed  to  nurse,  care  and  keep  him,  which  was  by  them 
refused,  and  that  the  said  Ella  Jessup  was  then  able 
and  willing  and  ready  to  so  nurse;  care  and  keep  said 
John  W.  eJessup;  that  after  the  appointment  of  the 
said  Fred  L.  Jessup  as  guardian,  as  aforesaid,  the  said 
Ella  Jessup  was  still  able,  ready  and  willing  to  nurse, 
care  and  keep  said  John  W.  Jessup,  and  then  made 
a  like  request  and  demand  of  the  said  Fred  L.  Jessup, 
and  also  of  the  said  Charlotte  Jessup,  which  was  by 
them  refused. 

20.  That  the  said  Fred  L.  Jessup,  as  such  guardian, 
made  a  contract  with  the  said  Charlotte  Jessup  to 
nurse,  care  and  keep  the  said  John  W.  Jessup  for  hire; 
that  under  said  contract  the  said  Charlotte  Jessup  did 
nurse,  care  for  and  keep  the  said  John  W.  Jessup  to 
the  date  of  his  death,  and  received  pay  for  the  same 
from  the  said  Fred  L.  Jessup,  as  administrator,  in  the 
sum  of  f477.00,  which  was  a  reasonable  charge  for  the 
services  rendered,  and  was  paid  on  claim  filed  by  said 
Charlotte  Jessup  in  the  Greene  Circuit  Court,  and  al- 
lowed by  the  said  court. 

21.  That  said  Fred  L.  «Tessup  at  the  time  of  his  ap- 
pointment, charged  himself  with  the  sum  of  f4,359.78, 
and  that  he  subsequently  charged  himself  with  an  ad- 
ditional sum  of  f406.75,  which  was  interest  collected 
on  outstanding  notes,  making  a  total  charge  dgainst 
him,  as  such  administrator,  $4,766.53;  that  said  ad- 
ministrator has  made  two  reports,  which  includes  his 
final  report,  and  which  show  in  detail  the  total 
amount  paid  out  by  him  to  be  $2,760.16. 

22.  That  all  the  money  paid  out  by  guardians  and 
administrator  for.  boarding,  nursing,  caring  for  and 
keeping  said  John  W.  Jessup  was  paid  for  such  serv- 
ices rendered  after  the  said  John  W.  Jessup  became 
insane  and  while  he  was  in  fact  insane. 

23.  That  the  said  Charlotte  Jessup,  mother  of  the 
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said  John  W.  Jessup,  at  the  time  she  nursed  and  cared 
for  him,  as  set  forth  in  these  findings,  owned  a  house 
and  lot  in  the  town  of  Worthington,  Indiana,  of  the 
value  of  $800.00,  and  that  the  same  was  all  the  prop- 
erty and  estate  she  owned. 

The  court  also  found  that  there  were  certain  heir- 
looms belonging  to  said  decedent,  which  the  adminis- 
trator had  not  inventoried  or  given  any  account  of, 
consisting  of  a  wardrobe,  watch  and  diploma, — ^that 
should  be  turned  over  to  the  appellant,  which  was 
done. 

Upon  the  foregoing  facts  as  found  by  the  court,  the 
court  stated  its  conclusions  of  law.  For  the  purpose 
of  the  decision  of  this  case,  we  need  not  refer  to  but 
two  of  the  conclusions  of  law  as  stated,  to-wit:  the 
third  and  fourth,  which  are  as  follows: 

"Third.  That  the  final  report  of  said  Fred  L.  Jessup 
as  administrator,  is  lawful  and  should  be  in  all 
things  approved  and  that  the  administration  of  said 
estate  by  the  said  Fred  L.  Jessup  should  be  approved 
except  as  to  his  failure  to  turn  over  to  said  Ella  Jes- 
sup the  said  wardrobe,  watch  and  diploma. 

"Fourth.  That  upon  the  delivery  of  possession  of 
the  same  to  the  said  Ella  Jessup  by  said  administra- 
tor, said  estate  should  be  adjudged  settled  as  shown 
by  said  final  report." 

The  appellant  excepted  to  each  conclusion  of  law 
and  the  court  entered  an  order  declaring  said  estate 
settled,  and  discharged  the  administrator;  and  to  this 
order  and  judgment  of  the  court  the  appellant  also  ex- 
cepted. The  appellant  then  moved  the  court  for  a 
judgment  in  her  favor  on  each  and  all  of  the  special 
facts  found  and  on  each  and  all  of  the  conclusions  of 
law  as  stated  by  the  court;  which  motion  was  over- 
ruled, and  she  excepted. 

The  appellant  has  assigned  four  errors  in  this  court, 
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but  we  think  that  the  only  one  that  need  be  discussed 
is  the  first,  and  that  is,  that  the  court  erred  in  each 
and  every  conclusion  of  law. 

Appellant  admits  that,  notwithstanding  the  pro- 
ceedings declaring  Jessup  insane,  and  appointing 
guardians  over  his  person  and  property,  were  void, 
the  greater  part  of  the  expenditures  of  the  three 
several  guardians  appointed,  while  acting  as  such, 
were  correct,  on  the  ground  that  they  were  in  the  in- 
terest of  the  estate;  but  she  complains  that  there  is  no 
warrant  in  law  to  uphold  the  several  amounts  allowed 
the  guardians  for  their  expenses  and  services,  and 
amounts  paid  out  as  attorney's  fees  and  costs,  and 
the  amount  of  f477.00,  paid  to  Charlotte  Jessup,  the 
mother  of  the  decedent,  by  the  administrator.  Objec- 
tion is  urged  to  the  last  item,  on  the  ground  that  where 
a  parent  renders  services  for  a  child,  or  vice  versa, 
there  is  no  liability  to  pay,  in  the  absence  of  an  ex- 
press or  implied  contract. 

We  agree  with  appellant  that  this  is  the  general 
rule,  but  there  are  exceptions  to  it.  This  rule  has  its 
foundation  in  the  sacred  and  close  relations  of  the 
family.  The  rule,  briefly  stated,  is,  that  where  a  par- 
ent and  his  or  her  adult  children  live  together  as  mem- 
bers of  the  same  family,  there  is  no  implied  undertak- 
ing on  the  part  of  either  to  pay  for  services ;  but  such 
undertaking  may  always  arise,  not  only  from  an  ex- 
press contract,  but  it  may  be  inferred  from  surround- 
ing circumstances.  Story  v.  Story,  1  Ind.  App.  284; 
Hilhish  V.  Hilbish,  71  Ind.  27;  Smith  v.  Denman,  48 
Ind.  65;  King^s  Admr.  v.  Kelly,  28  Ind.  89. 

The  Supreme  Court,  speaking  by  Olds,  J.,  in  Ilill  v. 
Hill,  121  Ind.  255,  state  the  rule  as  follows :  "Where 
near  relatives,  either  by  blood  or  marriage,  reside  to- 
gether as  one  common  family,  the  one  furnishing 
board,  lodging,  clothing  or  other  necessaries  or  com- 
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forts  of  life,  and  the  other  in  return  renders  services, 
a  presumption  arises  that  neither  party  intended  to 
receive  or  to  pay  a  compensation  for  the  board  or 
other  necessaries  or  comforts  furnished  on  the  one 
hand  or  services  rendered  on  the  other/' 

In  legal  contemplation,  under  the  facts  as  found 
and  stated  by  the  court,  Charlotte  Jessup  and  the  de- 
cedent were  not  living  together  as  one  common  fam- 
ily, for  the  decedent  had,  long  before  he  was  declared 
insane,  left  his  parental  home,  and  he  was  not  a  mem- 
ber of  his  mother's  family  in  any  legal  or  domestic 
sense.  It  does  not  appear  from  the  facts  found  that 
he  was  rendering  her  any  service,  but  that  he  was 
there  in  a  state  of  mind  and  condition  of  body  that 
rendered  him  wholly  incapable  of  rendering  any  serv- 
ice whatever  to  his  mother,  and  that  she  rendered 
the  services  in  good  faith  and  with  an  express  under- 
standing she  was  to  be  compensated  therefor.  In  the 
absence  of  a  showing  that  the  amount  paid  for  the 
services  of  his  mother  was  excessive,  and  that  such 
services  could  have  been  performed  for  less  expense 
to  his  estate,  we  are  of  the  opinion  that  the  allowance 
to  her  was  a  proper  charge  against  his  estate,  and  that 
the  court  did  not  err  in  allowing  the  administrator 
therefor. 

Appellant  also  contends  that  the  court  below  should 
have  disapproved  the  final  report  of  appellee  as  ad- 
ministrator, and  directed  him  to  proceed  against  the 
several  guardians  that  preceded  him,  in  their  individ- 
ual capacities,  to  recover  from  them,  for  the  use  and 
benefit  of  the  estate,  the  several  amounts  charged  and 
allowed  them  for  their  personal  services  and  ex- 
penses, and  for  the  amounts  paid  out  for  attorney's 
fees  and  costs. 

We  cannot  agree  with  appellant  in  this  contention. 
The  court  found  and  stated  in  its  special  findings,  that 
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•  

at  the  time  the  first  guardian  was  appointed  the  de- 
cedent was  insane  and  incapable  of  managing  his  own 
estate;  that  he  remained  in  that  condition  up  to  the 
time  of  his  death,  except  "an  apparent  lucid  interval 
•  •  *  during  which  time  he  managed  his  business 
with  fair  prudence/'  etc.  And  that  all  of  the  items 
and  amounts  paid  out  by  said  guardians  in  managing 
and  conducting  said  trust  were  reasonable  and  just 
charges  against  his  estate. 

It  is  not  contended  that  any  fraud  was  practiced 
on  the  part  of  the  guardians;  that  they  profited  at  the 
expense  of  the  trust,  nor  that  they  were  not  acting  in 
good  faith.  All  their  acts  and  doings  were  reported 
to  the  court  having  jurisdiction  of  the  subject-matter, 
and  were  approved;  and  while  they  were  chargable 
with  the  knowledge  of  the  infirmity  in  the  proceed- 
ings appointing  them,  a  court  of  equity  will  not  lend 
its  aid  to  hold  them  personally  liable  for  doing  the 
very  things  that  the  court  declares  to  have  been  done 
in  the  best  interests  of  the  trust,  and  for  which 
they  were  presuming  to  act. 

The  Greene  Circuit  Court  having,  in  a  proceeding 
without  notice,  or  the  presence  of  the  decedent  in 
court,  declared  him  insane,  and  appointed  for  his  per- 
son and  property  a  guardian,  was  without  jurisdic- 
tion over  his  person,  and  the  proceedings  were  a  nul- 
lity, and  void.    Jessup  v.  Jessup^  7  Ind.  App.  573. 

The  guardians  appointed  by  the  court  were  at  least 
acting  under  color  of  right  and  did  in  fact  manage 
the  estate  of  decedent  with  fidelity,  prudence  and  care, 
and  with  reasonable  economy.  Under  such  facts  we 
must  regard  them  as  trustees. 

In  the  well-considered  case  of  Curran  v.  Abbott,  141 
Ind.  492,  the  Supreme  Court,  speaking  by  Monks,  J., 
said:  "It  is  well  settled  law  that  a  trustee  has  an 
equitable  right  to  be  reimbursed  for  all  reasonable  ex- 
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penses  properly  incurred  in  the  execution  of  his  trust, 
and  that  the  expenses  of  a  trustee  in  the  execution  of 
his  trust  are  a  lien  upon  the  estate." 

In  Perry  on  Trusts,  it  is  said :  "Trustees  have  an  in- 
herent equitable  right  to  be  reimbursed  all  expenses 
M'hich  they  reasonably  and  properly  incur  in  the  exe- 
cution of  the  trust.  *  *  *  If  a  person  undertakes  an 
office  for  another  in  relation  to  property,  he  has  a  nat- 
ural right  to  be  reimbursed  all  the  money  necessarily 
expended  in  the  performance  of  the  duty.  ♦  ♦  * 
Thus  a  trustee  would  be  reimbursed  all  his  necessary 
traveling  expenses,  and  all  reasonable  fees  paid  for 
legal  advice  in  the  discharge  of  his  duties.  And  this 
rule  would  be  applied,  although  the  trust  subsequently 
was  declared  void,  if  the  trustees  were  without  blame 
in  the  matter.  So  trustees  will  be  allowed  all  the  ex- 
penses of  litigation,  •  ♦  »  and  all  costs  which 
they  are  forced  to  pay  to  strangers,  if  the  litigation 
was  forced  upon  them,  or  was  necessary  for  the  pro- 
tection of  the  estate.  ♦  ♦  ♦  Allowances  for  legal 
expenses  and  costs  are  always  within  the  discretion  of 
the  court;  and  such  claims  can  be  modified  and  re- 
duced, if  in  the  judgment  of  the  court  they  are  unrea- 
sonable."   Perry  on  Trusts,  section  910. 

The  adjudicated  cases  are  in  harmony  with  the 
principles  stated  by  Mr.  Perrj'.  Jones  v.  Dawson,  19 
Ala.  672;  Lovey.  Morris,  13  Ga.  165;  Rensselaer, etc.,  B. 
R,  Co.  V.  Miller,  47  Vt.  146;  McElhenny's  Appeal,  46 
Pa.  St.  347;  Wilson's  Appeal,  41  Pa.  St.  94;  Worrall 
V.  Harford,  8  Ves.  3;  Daivson  v.  Clarke,  18  Ves.  247. 

Applying  these  principles  to  the  facts  in  this  case, 
it  seems  to  us  that  it  would  be  a  harsh  measure  of 
justice  and  most  unconscionable  and  inequitable  to 
say  that  the  several  trasteefl  who  undertook  to  sub- 
serve and  protect  the  IntiMliiil  the  estate  of  the 
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decedent,  should  be  held  personally  liable  for  all 
moneys  allowed  them  by  a  court  of  equity  for  their 
services  and  expenses  and  costs  reasonably  incurred. 

The  proof  to  our  mind  is  very  satisfactory  that  they 
each  earned  all  that  the  court  allowed  them  and  that 
they  did  not  in  any  manner  dissipate  the  estate,  but, 
on  the  contrary,  protected  and  fostered  it  to  the  best 
interests  of  the  decedent. 

With  the  fact  before  us  that  the  management  of 
the  trust  in  the  hands  of  these  several  trustees  was 
faithful,  honest  and  fair,  and  that  they  acted  in  good 
faith  and  accounted  for  all  the  assets  of  the  estate 
that  came  into  their  possession,  we  are  clearly  of  the 
opinion  that  the  court  below  exercised  a  sound  and 
wise  discretion  in  approving  the  final  report  of  the 
administrator  and  discharging  him  from  any  further 
liability. 

There  is  no  error  in  the  record  and  the  judgment  is 
affirmed. 


The  Baltimore  and  Omo  Railroad  Company 

V.  Norris. 

[No.  2.092.     Filed  March  11.  1897.] 

Cabbders. — Wmful  Injury  of  Trespasser  by  Conductor.^IAabUity  of 
Company. — ^Where  the  conductor  of  a  passenger  train,  while  act- 
ing within  the  scope  of  his  authority  in  ejecting  a  trespasser  from 
the  train,  willfully  injures  such  trespasser,  the  company  is  liable. 
p.  19S. 

Same. — Passenger, — Offer  of  Fare. — ^Where  a  person  goes  to  a  rail- 
road station  to  take  iMissage  to  a  certain  other  station,  and,  finding 
the  ticket  office  closed,  gets  upon  the  train  without  a  ticket,  and 
without  knowledge  that  the  train  does  not  stop  at  the  station  to 
which  he  desires  to  go,  he  is  entitled,  by  payment  of  the  fare  to  the 
next  reg^ilar  stopping  station,  to  remain  upon  the  train,  pp.  191-196. 

Saub. —  Tender  of  Fare  by  Third  Party.— Wrongful  IJjecttnent  of 
Passenger. — Plaintiff,  in  company  with  others,  took  passage  upon 
a  railroad  train  to  go  to  a  certain  other  station,  not  knowing  at  the 
time  that  the  train  did  not  stop  at  such  station.     Plaintiff  offered 
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the  cash  fare  to  the  station  to  which  he  desired  to  go,  which  was 
refused  by  the  conductor.  (A  companion  of  plaintiff  then  stated 
that  he  would  pay  plaintiff's  fare  to  the  next  regular  stopping  sta- 
tion, and  took  out  his  money,  having  more  than  enough  money  to 
pay  the  fare,  but  the  conductor  refused  to  receive  the  fare  and  com- 
pelled plaintiff  to  get  off  the  train.  Hddy  that  the  offer  to  pay  the 
fare  was  sufficient  to  make  the  expulsion  wrongful.  )pp.  195, 196. ' 
Same. — Provocation. — Ejectment  of  Passenger. — A  railroad  company 
cannot  justify  the  act  of  its  conductor  in  the  ejectment  of  a  pas- 
senger, whose  fare  had  been  tendered,  on  the  groimd  that  in  an  al- 
tercation at  the  time  between  the  passenger  and  the  conductor,  the 
passenger  accused  the  conductor  of  violating  a  rule  of  the  com- 
pany on  a  former  occasion,  which  violation  he  threatened  to  report 
to  the  company,    pp.  196,  197. 

From  the  DeKalb  Circuit  Court.    Affirmed. 

J.  H.  Collins  and  James  E.  Bose,  for  appellant 

S.  A.  Wood^  Daniel  M,  Link^  John  F.  Shumxm 
and  Frank  S.  Boby,  for  appellee. 

Black,  J. — The  appellee  sued  the  appellant  and  re- 
covered judgment  for  $150.00,  for  the  acts  of  a  con- 
ductor upon  appellant's  passenger  train,  into  one  of 
the  cars  of  which  the  appellee  had  gone  for  the  pur- 
pose of  traveling  from  appellant's  station  at  Garrett 
to  its  station  at  Albion,  the  alleged  wrongs  com- 
plained of  being  the  assaulting  of  the  appellee  with 
force  and  violence  while  in  said  car,  and  the  act  of  said 
conductor  in  ejecting  the  appellee  from  said  train 
with  unnecessary  force,  at  night,  at  a  dangerous  place, 
away  from  any  dwelling,  station  or  stopping  place, 
said  conductor  accompanying  his  acts  with  opprobi-  * 
ous  and  indecent  epithets  applied  to  the  appellee  in 
the  presence  and  hearing  of  other  passengers. 

The  argument  on  behalf  of  appellant  is  so  general 
in  its  character  that  it  is  not  quite  clear  that  any  por- 
tion of  it  should  be  treated  as  relating  properly  to  the 
assignment  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint. 
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In  the  course  of  the  argument  in  appellant's  brief, 
however,  it  is  said:  "If  the  complaint  or  the  evidence 
had  either  shown  that  the  appellee  was  lawfully 
upon  the  train,  then  the  complaint  would  have  been 
sufficient;  otherwise  not." 

The  complaint  contained  two  paragraphs,  the  sec- 
ond of  which  alleged  many  facts  in  addition  to  those 
alleged  in  the  first,  and  amongst  other  things,  showed, 
in  substance,  that  the  appellee  having  been  prevented 
by  the  fact  that  the  ticket  office  was  closed  from  pur- 
chasing a  ticket  or  ascertaining  at  what  places  the 
train  stopped  to  receive  and  deliver  passengers  after 
leaving  Garrett,  and  having  seated  himself  in  tl^  car, 
and  taken  passage  thereon,  he  tendered  to  the  con- 
ductor, when  he  came  through  the  car,  payment  of  the 
regular  cash  fare  charged  by  the  appellant  for  trans- 
portation between  said  towns;  that  he  was  then  in- 
formed and  for  the  first  time  learned  that  the  train 
did  not  stop  to  take  on  and  deliver  passengers  at 
Albion ;  that  he  thereupon  offered  to  pay  and  tendered 
to  the  conductor  payment  of  the  regular  cash  fare 
charged  by  the  appellant  from  Garrett  to  the  first  reg- 
ular stopping  place  of  the  train,  before  he  was  ordered 
to  leave  the  train,  and  before  any  active  steps  had 
been  taken  to  eject  him  therefrom;  that  the  conduc- 
tor wrongfully  refused  to  receive  said  fare;  that  by 
the  rules  and  regulations  of  the  appellant  the  train 
was  scheduled  to  stop  at  the  town  of  Walkerton  to 
discharge  passengers,  and  that  the  appeljee  offered  to 
pay  his  fare  to  that  town,  but  the  appellant  wrong- 
fully refused  to  receive  said  fare,  or  to  transport  him 
to  that  town,  but  wrongfully  and  unlawfully  ejected 
him  from  the  train,  etc. 

The  first  paragraph  contained  an  allegation  that 
after  the  appellee  offered  'and  tendered  to  the  con- 
ductor the  regular  cash  fare  charged  by  the  appellant 
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for  transportation  between  Garrett  and  Albion,  the 
appellant  by  its  said  conductor  with  force  and  vio- 
lence assaulted  the  appellee. 

If  the  first  paragraph  did  not  show  the  appellee  to 
be  entitled  to  be  considered  a  passenger,  but  showed 
him  to  be  a  trespasser,  still  the  appellant  was  bound 
not  to  injure  him  willfully. 

In  Lake  Erie,  etc.,  R.  R.  Co.  v.  Matthews,  13  Ind.  App. 
355,  this  court  said:  "The  wrong  charged  is  in  the 
nature  of  a  willful  injury,  and  if  the  appellee  was 
guilty  of  negligence  or  was  even  guilty  of  being  a 
trespasser,  a  willful  or  wanton  injury,  would  not  be 
justiijable.  If  the  appellee  was  not  entitled  to  ride 
upon  the  train,  the  conductor  should  have  requested 
him  to  alight.  It  was  time  enough  to  resort  to  force 
and  violence  when  the  same  became  necessary." 

Very  many  authorities  might  be  cited  to  the  same 
effect. 

If  it  could  be  held  that  the  second  paragraph  did 
not  proceed  upon  the  theory  of  an  unlawful  expulsion, 
and  did  not  show  the  appellee  to  have  been  a  passen- 
ger, but,  on  the  contrary,  showed  him  to  have  been 
a  trespasser,  that  paragraph  could  not,  on  that  ac- 
count, be  held  insufficient;  for  it  was  alleged  therein 
that  the  appellee  used  no  force  in  resisting  eject- 
ment, but  in  all  things  conducted  himself  in  an  or- 
derly, proper  and  law-abiding  manner,  and  that  the 
conductor,  in  ejecting  him,  used  unnecessary  force, 
and  accompanied  his  acts  with  opprobious  and  inde- 
cent language  and  epithets,  which  he  applied  to  the 
appellee  in  the  presence  and  hearing  of  a  number  of 
persons  in  the  car;  that  the  appellee  was  greatly  hu- 
miliated and  mortified  thereby,  and  put  in  great  anx- 
iety of  mind ;  and  that  he  was  disgraced  in  the  eyes  of 
the  persons  who  heard  said  language  and  were  not 
familiar  with  the  facts. 
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All  such  injury  is  willful,  and  being  inflicted  by  the 
conductor  while  acting  within  the  scope  of  his  au- 
^  thority,    the    appellant    would    be    liable    therefor, 
whether  the  injured  person  were  a  passenger  or  a  tres- 
passer. 

It  is  said  in  the  recent  valuable  work,  Elliott  on 
Railroads,  section  1255,  that  the  company  may  be  held 
liable,  "although  the  injured  person  be  a  trespasser, 
if  its  employes,  while  acting  within  the  scope  of  their 
actual  authority,  willfully  injure  him  or  eject  him 
with  unnecessary'  force  and  violence." 

In  Chicago^  etc.,  R.  R.  Go.  v.  BillSy  118  Ind.  221,  in  the 
original  complaint  the  plaintiff  sought  to  recover  for 
injuries  sustained  to  his  person  and  property  while 
being  wrongfully  expelled  from  the  defendant's  cars. 
An  amended  complaint  counted  upon  a  right  to  re- 
cover for  injuries  suffered  by  being  expelled  from  the 
train  with  unnecessary  force.  It  was  said  by  the 
court:  "Both  complaints  involve  the  same  transaction. 
The  gravamen^  or  substantial  grievance  complained  of 
in  both,  is  the  personal  injury  suffered  by  the  plaintiff 
in  being  ejected  from  the  defendant's  train.  The  orig- 
inal complaint  proceeded  upon  the  theory  that  the 
plaintiff  sustained  an  injury  to  his  person  by  being 
wrongfully  expelled  from  a  train  on  which  he  had  a 
right  to  be.  The  amended  complaint  is  predicated 
ui>on  the  same  transaction  and  injury,  but  proceeds 
upon  the  theory  that  the  plaintiff  may  have  been 
wrongfully  or  carelessly  on  the  train,  and  that  he  was 
ejected  therefrom  with  unnecessary  force,  to  his  in- 
jury. The  first  complaint  was  more  comprehensive 
than  the  last,  and  embraced  elements  of  damage 
which  were  not  in  the  amended  complaint,  but  the 
last  embraced  nothing  that  was  not  covered  by  the 
first." 

Vol.  17—13 
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In  the  same  case  it  is  said  by  the  court,  that  ex- 
pulsion from  a  train  with  excessive  force  and  violence 
is  equivalent  to  an  assault  and  battery,  and  that  no 
degree  of  carelessness  on  the  part  of  the  person  as- 
saulted furnishes  any  excuse  for  an  unlawful  invasion 
of  the  right  of  personal  security. 

A  railroad  company  is  liable  to  one  who  has  been 
ejected  from  a  train  by  the  conductor  with  unneces- 
sary force,  though  the  latter  had  a  right  to  expel  such 
person.    Chicago,  etc.,  R.  R.  Co.  v.  BillSy  104  Ind.  13. 

But  we  are  of  the  opinion  that  the  second  paragraph 
of  the  complaint  proceeded  upon  the  theory  of  a 
wrongful  expulsion  of  a  passenger,  and  that  it  may 
be  held  sufficient  as  such  a  complaint. 

In  Columbus,  etc.,  R.  W.  Co.  v.  Powell,  40  Ind.  37, 
it  was  held,  that,  notwithstanding  the  fact  that  the 
plaintiff's  intestate  got  on  the  train  by  mistake,  the 
relation  of  passenger  and  carrier  existed. 

Such  a  person  is  entitled  to  be  treated  as  a  passen- 
ger while  on  the  train.  Cincinnati,  etc.,  R.  R.  Co.  v. 
Carper^  112  Ind.  26;  Lake  Erie,  etc.,  R.  R.  Co.  v. 
Mays,  4  Ind.  App.  413;  Ham  v.  Canal  Co.,  142  Pa.  St. 
617;  Louisville,  etc.,  R.  R.  Co.  v.  Oarrett,  8  Lea  438, 
41  Am.  Rep.  640. 

It  is  true  that,  in  the  absence  of  statutory  provi- 
sions to  the  contrarj',  a  railroad  company  may  make 
rules  providing  that  particular  trains  shall  stop  only 
at  certain  stations,  when  it  furnishes  reasonable 
means  (the  want  of  which  is  not  asserted  in  this  case), 
of  reaching  all  stations  on  its  road  by  other  trains; 
and  that  it  is  the  duty  of  a  person  taking  passage  on 
a  train  to  inform  himself  when,  where  and  how  he 
can  stop,  according  to  the  regulations  and  time  card 
of  the  railroad  company.  If  he  makes  a  mistake,  not 
induced  by  the  company,  he  has  no  remedy  against 
the  company  for  its  enforcement  of  such  rule.    Elliott 
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on  Railroads/ sections  200,  1576  and  1593;  OhiOy  etc.y 
B.  W.  Co.  V.  Applewhitey  52  Ind.  540;  Pittsburgh^ 
etc.j  R.  W.  Co.  V.  Nuzum,  50  Ind.  141. 

It  is  the  duty  of  the  person  about  to  become  a  pas- 
senger to  use  reasonable  diligence  to  acquaint  himself 
with  siich  a  rule.  Pittsburgh^  etc.^  R.  W.  Co.  v.  Lightcap^ 
7  Ind.  App.  249. 

We  think  the  second  paragraph  of  the  complaint 
at  least  showed  diligence  on  the  part  of  the  appellee 
sufficient  to  relieve  him  from  the  imputation  of  being 
a  trespasser  in  entering  the  car,  and  to  entitle  him 
to  be  treated  as  a  passenger;  and,  though  he  had,  no 
right  to  require  the  conductor  to  deviate  from  the  rule 
and  to  demand  to  be  put  down  at  Albion,  he  could 
lawfully  remain  upon  the  train  as  a  passenger,  by  pay- 
ing his  fare  to  the  first  regular  stopping  station,  which 
he  offered  to  do.  Pittsburgh^  etc.y  R.  W.  Co.  v.  Lightcapy 
supra. 

There  was  a  special  verdict  consisting  of  interroga- 
tories and  the  answers  of  the  jury  thereto. 

The  action  of  the  court  in  rendering  judgment  upon 
the  verdict  is  not  mentioned  in  argument,  but  it  is  con- 
tended on  behalf  of  the  appellant  that  the  special  ver- 
dict was  contrary  to  law  and  not  sustained  by  suffi- 
cient evidence,  and  that  the  damages  were  excessive. 

A  question  is  suggested  in  argument  as  to  the  man- 
ner in  which  the  offer  to  pay  fare  to  the  first  stopping 
place  was  made.  It  appears  from  the  evidence  that 
the  appellee  was  accompanied  by  four  other  men; 
that  when  the  appellee  had  tendered  the  amount  of 
the  fare  from  Garrett  to  Albion  to  the  conductor,  and 
had  been  informed  by  the  latter  that  the  train  would 
not  stop  at  Albion,  and  before  the  conductor  had  or- 
dered him  off  or  had  made  any  attempt  to  stop  the 
train,  one  of  appellee's  companions  offered  to  pay  the 
fare  for  the  whole  party  to  the  next  stopping  place, 
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and  took  out  his  pocketbook  and  money,  having  more 
than  sufficient  so  to  pay,  but  the  conductor  refused  to 
carry  them,  and  compelled  them  to  get  off  the  train. 

In  Ham  v.  Canal  Co.y  supra,  it  was  held  that  if  an 
actual  tender  of  fare  be  made  before  the  train  has 
been  stopped  the  conductor  cannot  refuse  it,  no  mat- 
ter who  made  the  tender. 

In  O'Brien  v.  Neto  York,  etc.,  R.  R.  Co.,  80  N.  Y.  236, 
it  was  held  that  where  the  train  has  not  been  stopped 
for  the  sole  purpose  of  putting  the  passenger  off,  if, 
before  being  ejected,  he  or  others  in  his  behalf  offer  to 
pay  the  full  fare,  the  conductor  should  accept  it;  and 
that,  if  h^  refuses  to  do  so  and  ejects  the  passenger, 
the  company  will  be  liable. 

In  Louismlle,  etc.,  R.  R.  Co.  v.  Oarretty  supra,  where 
the  conductor  had  taken  hold  of  the  passenger  (who 
had  offered,  ignorantly  and  in  good  faith,  a  tax  receipt 
in  payment  of  his  fare,  and  was  unable  to  pay),  and 
was  walking  with  him  to  the.  door  of  the  car,  after 
ringing  the  bell  to  stop  the  train,  and,  as  he  opened 
the  door,  another  passenger  said,  "Let  him  go  back; 
I  will  pay  his  fare,"  and  the  conductor  heard  the  offer, 
but  ejected  the  plaintiff,  it  was  held  that  it  was  cor- 
rect to  instruct  the  jury,  that  if  another  person  offered 
to  pay  the  fare  before  ejection  from  the  car,^  the  carrier 
was  bound  to  receive  it  and  transport  the  passenger. 
See  Clark  v.  Railroad  Co.,  91  N.  C.  506. 

We  think  the  offer  to  pay  fare,  shown,  as  above 
stated,  by  evidence,  in  the  case  at  bar,  was  sufficient  to 
make  the  expulsion  wrongful. 

A  question  is  discussed  in  the  briefs,  relating  to  an 
altercation  between  the  appellee  and  the  conductor, 
the  evidence  of  which,  it  is  claimed,  showed  the  appel- 
lee to  be  equally  in  fault  with  the  conductor.  It  was 
in  evidence  that  when  the  conductor  came  to  the  ap- 
pellee, the  latter  placed  in  the  hand  of  the  former  a 
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certain  sum,  being  the  fare  from  Garrett  to  Albion; 
that  the  conductor  said,  "Where  the  hell  are  you  go- 
ing?" and  the  appellee  said  he  was  going  to  Albion; 
that  the  conductor  said  that  the  train  did  not  stop 
there;  that  the  appellee  said  he  guessed  it  did,  as  he 
had  ridden  upon  that  train  before,  and  it  always 
stopped;  that  thet  appellee  had  ridden  on  the  train  be- 
fore; that  the  conductor  said,  "You  knew  this  train 
didn't  stop  at  Albion"  (interjecting  an  abusive  and 
indecent  epithet);  "what  in  the  hell  are  you  on  this 
train  for?" 

Afterward,  the  conductor  having  said  something  to 
one  of  the  party  about  losing  his  job  if  he  should  stop, 
the  conductor  was  told  by  the  appellee  that  he  had 
paid  him  the  cash  fare  from  Auburn  Junction  to  Al- 
bion at  a  previous  date,  and  that  he,  the  conductor, 
had  accepted  the  cash,  stopped  his  train  and  let  the 
appellee  off  at  Albion,  and  did  not  give  the  appellee 
a  cash  receipt;  and  the  appellee  threatened  to  report 
the  conductor  for  what  he  had  done  on  that  previous 
occasion. 

It  is  claimed,  in  effect,  that  this  language  of  the  ap- 
pellee w^as  a  sufficient  provocation  for  the  conduct  of 
the  conductor. 

It  must  be  observed  that,  if  the  evidence  for  the  ap- 
pellee be  accepted  as  true,  the  conductor  himself  com- 
menced the  abusive  altercation  and  was  guilty  of  the 
first  offensive  provocation.  Under  such  circumstan- 
ces we  cannot  regard  the  language  of  the  appellee  as 
so  disorderly  as  to  authorize  his  expulsion  after  the 
offer  to  pay  his  fare.  Louisville,  etc.,  R.  W.  Co.  v.  Wolfe, 
128  Ind.  347;  Chicago,  etc.,  R.  R.  Co.  v.  Flexman,  103 
111.  546,  8  Am.  and  Eng.  K.  R.  Cases,  354. 

The  amount  of  the  damages  was  so  much  within  the 
province  of  the  jury  that  it  would  be  improper  for  us 
to  interfere  with  the  result  reached  by  them  upon  that 
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question.    Louisville,  etc.,  R.  W.  Co.  v.  Ooben,  15  Ind. 
App.  123. 

We  do  not  find  any  available  error. 

Judgment  affirmed. 


Branigan  v.  Hendrickson. 

[No.  2,184.    FUed  March  11, 1897.] 

Salks. —  Executed  and  Executory  Contracts. —  Remedies  for  Breach 
Of. — In  a  bargain  and  sale  the  subject  of  the  contract  becomes  the 
property  of  the  buyer  the  moment  the  contract  is  concluded, 
whether  the  goods  are  delivered  to  the  buyer,  or  remain  in  the  pos- 
session of  the  seller.  In  an  executory  contract  the  goods  remain 
the  property  of  the  seller  until  the  contract  is  executed.  In  case 
of  sale  the  buyer  can  claim  the  specific  goods,  and  they  are  at  his 
risk.  In  case  of  executory  contract  the  purchaser  does  not  become 
the  owner,  and  the  goods  are  not  at  his  risk.  His  remedy,  if  there 
be  a  breach,  is  confined  to  an  action  for  damages,   pp,  £00^  201. 

Contracts. — Whether  Executed  or  Executory  a  Question  of  Fajct.— 
Whether  any  particular  contract  is  executed  or  executory  is  gener- 
ally a  question  of  fact  depending  upon  the  intention  of  the  parties 
to  be  gathered  from  the  terms  and  stipulations  of  the  agreement 
p.  201. 

Sales.— JESrecu^ory  Contract.'-A  contract  for  the  purchase  of  hogs, 
stipulating  that  the  seller  is  to  retain  and  feed  tiie  hogs  com  till  a 
certain  date,  at  which  time  the  buyer  is  to  pay  balance  on  purchase 
price,  and  the  hogs  be  weighed  at  certain  scales,  and  delivered*  and 
in  case  the  hogs  should  get  sick  the  buyer  to  take  them  at  once  or 
release  all  claim  to  them,  is  an  executory  contract,    p.  £03. 

From  the  Monroe  Circuit  Court.    Aflirtned. 

H.  C.  Duncan  and  /.  C.  Batman,  for  appellant 

J.  E.  Henley  and  J.  B.  Wilson,  for  appellee. 

CoMSTOCK,  C.  J. — ^The  appellant  prosecuted  this 
case  in  the  court  below  to  recover  the  possession  of  39 
fat  hogs  of  the  alleged  value  of  $260.00,  and  damages 
for  the  detention  of  the  same.  The  suit  was  an  or- 
dinary suit  for  replevin.     The  defendant  failing  to 
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file  bond  within  the  time  limited,  the  plaintiff  filed  the 
bond  and  took  possession  of  the  property. 

Issues  were  joined,  the  case  submitted  to  a  jury, 
at  the  defendant's  request  a  special  verdict  was  re- 
turned. 

The  plaintiff  moved  the  court  for  judgment  on  the 
verdict.  The  court  overruled  the  motion,  to  which 
ruling  exception  was  taken.  The  defendant  then 
moved  for  judgment,  which  motion  was  sustained,  and 
the  plaintiff  excepted. 

But  two  errors  are  assigned  in  this  court,  viz. :  The 
court  erred  in  overruling  plaintiff's  motion  for  judg- 
ment in  his  favor.  The  court  erred  in  sustaining  de- 
fendant's motion  for  judgment  in  his  favor  on  the 
special  verdict. 

The  jury  found  that  the  defendant  on  the  18th  day 
of  December,  1895,  was  the  owner  of  about  forty  head 
of  hogs,  on  the  farm  of  Thomas  McGinnis,  in  Marion 
township,  Monroe  county,  Indiana;  that  on  said  date 
defendant  contracted  said  hogs  to  the  plaintiff  at  3  1-4 
cents  a  pound  to  be  delivered  between  January  15,  and 
25,  1896,  plaintiff  paying,  through  Joseph  Hadden, 
f  10.00  on  said  contract,  and  was  to  pay  on  said  con- 
tract on  or  before  January  13, 1896,  |150.00.  Early  on 
the  morning  of  the  said  13th  day  of  January  he  went 
to  the  residence  of  defendant  for  the  purpose  of  see- 
ing about  said  hogs;  and  left  word  with  the  family  of 
defendant  to  meet  him  at  the  shop  of  said  Hadden; 
Hendrickson  met  plaintiff  that  afternoon  at  the  shop 
of  Hadden,  plaintiff  told  him  that  he  had  come  to  com- 
ply with  the  contract;  defendant  told  him  that  he 
could  not  have  the  hogs  and  refused  to  receive  any 
money  from  him,  and  refused  to  let  him  have  the  hogs; 
plaintiff  at  that  time  informed  defendant  that  he  was 
ready  to  pay  the  money  on  the  contract.  Plaintiff  at 
that  time  had  the  money  to  pay  on  said  hogs;  that 
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early  on  the  morning  of  the  23d  day  of  January,  1896, 
one  Devee  had  the  money  to  pay  plaintiff  for  said  hogs, 
and,  for  defendant,  offered  to  pay  for,  and  demanded 
them ;  defendant  refused  to  take  the  money,  refused  to 
let  him  have  the  hogs,  and  told  him  that  Branigan 
could  not  have  them.  Said  hogs  were  at  that  time  in 
Monroe  county,  Indiana.  That  said  Hendrickson  sold 
said  hogs  preceding  the  23d  day  of  January,  1896,  to 
one  Cunningham,  of  Martinsville,  Indiana,  and  drove, 
and  had  them  weighed  there,  on  the  23d  day  of  Jan- 
uary. Defendant  did  not  at  any  time  notify  plaintiff 
to  take  the  hogs,  nor  that  they  were  ready  for  him,  nor 
demand  any  money  on  account  of  said  hogs.  That 
plaintiff  sustained  damages  in  the  sum  of  |16.00  by 
reason  of  the  defendant's  failure  to  deliver  said  hogs. 
Defendant  did  not  repay  plaintiff  the  flO.OO  paid  him 
on  said  contract.  That  it  was  a  part  of  the  contract 
that  the  hogs  were  to  be  weighed  before  they  were  de- 
livered at  the  scales  of  James  Riddle;  that  defendant 
was  to  feed  them  corn  until  the  15th  to  25th  of  Jan- 
uary, 1896 ;  that  if  any  of  the  hogs  should  get  sick  be- 
fore the  time  of  delivery  said  plaintiff  should  at  once 
receive  them  or  release  all  claim  to  them.  Said  hogs 
were  not  weighed  at  the  scales  of  Riddle;  plaintiff  did 
not  make  an  unconditional  tender  of  J150.00,  on  or 
before  January  13,  1896;  plaintiff  never  paid  defend- 
ant but  the  said  f  10.00  on  said  contract. 

The  foregoing  findings  are  all  the  facts,  as  to  the 
purchase  of  the  hogs,  on  which  appellant  bases  his 
right  to  judgment  in  the  lower  court. 

The  question  presented  is  whether,  under  the  facts 
found,  the  transaction  was  an  actual  sale,  or  an  exec- 
utory contract.  In  a  bargain  and  sale  the  subject  of 
the  contract  becomes  the  property  of  the  buyer  the 
moment  the  contract  is  concluded,  whether  the  goods 
are  delivered  to  the  buyer,  or  remain  in  the  possession 
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of  the  seller.  In  the  executory  contract  the  goods  re- 
main the  property  of  the  seller  until  the  contract  is 
executed.  In  case  of  sale  the  buyer  can  claim  the 
specific  goods,  and  they  are  at  his  risk.  In  case  of  an 
executory  contract  the  purchaser  does  not  become  the 
owner,  they  are  not  at  his  risk.  His  remedy,  if  there 
be  a  breach,  is  confined  to  an  action  for  damages. 

Whether  any  particular  contract  is  the  one  or  the 
other  is,  generally,  a  question  of  fact,  depending  upon 
the  intention  of  the  parties  to  be  gathered  from  the 
terms  and  stipulations  of  the  agreement.  See  Letter 
T.  Easty  49  Ind.  588,  and  cases  there  cited. 

Benjamin  in  his  "Principles  of  Sales,"  pages  7,  67, 
states  the  rule  as  follows:  "  If  the  property  by  the 
terms  of  the  agreement  passes  immediately  to  the 
buyer,  the  contract  is  deemed  a  bargain  and  sale ;  but 
if  the  property  in  the  thing  sold  is  to  remain  for  a  time 
in  the  seller,  and  only  to  pass  at  a  future  time  or  on 
certain  conditions  inconsistent  with  its  immediate 
transfer,  the  contract  is  deemed  an  executory  contract. 
*  *  *  Where  there  is  a  contract  for  the  sale  of  specific 
or  ascertained  goods  the  property  in  them  is  trans- 
ferred to  the  buyer  at  such  time  as  the  parties  to  the 
contract  intend  it  to  be  transferred." 

Lester  v.  Edst^  supra^  furnishes  an  instructive  col- 
lection of  decisions  of  our  Supreme  Court  upon  this 
subject.  Straus  v.  Ross,  25  Ind.  300,  is  one  of  them.  It 
is  there  held  that  where  the  seller  contracted  to  sell 
and  deliver  to  the  purchaser  his  clips  of  wool  at  a  stip- 
ulated price  per  pound,  part  of  which  was  paid  in 
hand,  the  purchaser  was  to  go  to  the  house  of  the 
seller  on  a  particular  day  and  the  parties  were  then 
to  go  to  town  where  the  wool  was  to  be  weighed  and 
where  the  purchaser  was  to  pay  the  residue  of  the 
price  and  receive  the  wool.  The  purchaser  called  for, 
and  was  refused  the  wool.    The  court  held  that  the 


202       APPELLATE  COURT  OF  INDLAJJA, 

Branigan  v.  Hendiickson. 

contract  was  executory  and  that  the  property  in  the 
wool  did  not  pass,  the  court  stating  that  "something 
remaining  to  be  done  to  make  it  a  sale.  The  wool  was 
to  be  taken  to  Bushville,  and  there  weighed.  ♦  *  ♦ 
This  was  an  essential  point  of  the  contract  of  sale,  and 
until  it  was  done  the  property  in  the  wool  did  not  vest 
in  the  appellant." 

In  the  last  mentioned  case  there  was  no  uncertainty 
as  to  the  property,  the  price  per  pound  was  agreed 
upon,  there  was  part  payment;  there  remained  only 
the  payment  of  the  balance,  the  weighing  and  deliv- 
ery. 

In  Bradley  v.  Michael,  1  Ind.  551,  also  cited  in  Lester 
V.  East,  supra,  the  cattle  in  controversy  sold  were  suf- 
ficiently designated,  the  price  agreed  upon,  and  part 
of  it  paid,  part  of  the  cattle  were  delivered ;  the  court 
held  that  the  property  in  all  the  cattle  passed,  but 
that  the  seller  had  a  lien  on  the  cattle  not  delivered 
for  the  residue  of  the  agreed  price,  without  the  pay- 
ment of  which  the  purchaser  had  ^lo  right  to  the  pos- 
session; that  the  payment  of  the  balance  was  a  condi- 
tion precedent  to  plaintiff's  right  to  possession. 

In  Henline  v.  Hall,  4  Ind.  189,  also  cited  in  Lester  v. 
East,  supra,  Henline  sold  a  colt  to  Hall;  it  was  agreed 
that  the  colt  should  run  with  the  mare  (which  be- 
longed to  Henline  and  was  in  his  possession)  until  it 
was  weaned,  at  which  time  it  should  be  delivered  to 
Hall,  who  was  at  that  time  to  pay  the  price  stipulated; 
that  when  the  colt  was  weaned  and  before  the  com- 
mencement of  the  suit,  Hall  tendered  the  price  agreed, 
and  demanded  the  colt.  The  court  held  that  the  con- 
tract fixed  the  price,  the  time  for  payment,  and  desig- 
nated the  property  sold;  that  the  property  was  thus 
vested  in  the  buyer  and  placed  at  his  risk  from  the 
moment  the  bargain  was  closed,  without  actual  pay- 
ment or  present  delivery.    The  court,  in  Lester  v.  East^ 
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supra,  distinguishes  that  case  from  those  in  which  it 
is  held  that  the  property  is  not  changed  because  some- 
thing remains  to  be  done  by  the  seller  to  the  article 
sold,  to  place  it  in  a  condition  for  delivery;  as,  for 
example,  to  ascertain  the  particular  chattel  or  to  set 
apart  the  specific  goods,  number  or  quantity,  by 
measurement,  etc.;  that  there  would  be  no  change  of 
property  until  those  acts  were  done. 

In  Dixon  v.  Duke,  85  Ind.  434,  the  court  held  that 
contract  of  purchase  to  be  executory  for  the  reason 
that  two  things  remained  to  .be  done, — delivery  of  the 
wheat  contracted,  and  payment  of  the  price  agreed; 
citing  among  other  cases,  Straus  v.  Ross,  supra,  and 
Lester  v.  East,  supra. 

Counsel  for  appellant,  in  their  able  brief,  cite  Bertel- 
son  V.  Bower,  81  Ind.  512,  in  support  of  the  proposition 
that  title  passed  in  the  case  at  bar.  In  that  case, 
which  grew  out  of  a  contract  of  sale  of  sheep,  the 
court  held  that  title  vested  in  the  purchaser,  for  no 
act  remained  to  be  done, — "there  was  no  necessity 
for  any  weighing  or  counting." 

In  the  case  at  bar,  there  remained  delivery,  pay- 
ment of  balance  of  purchase  price,  the  feeding  of  corn 
to  a  certain  date,  presumably  to  prepare  them  for  the 
market,  and  the  weighing  at  certain  scales.  There 
was  in  the  agreement  the  stipulation  that  "in  case 
said  hogs  should  get  sick  at  any  time  before  time  of 
delivery  to  said  Brauigan,  that  said  Branigan  should 
receive  the  said  hogs  at  once  or  release  all  claims  to 
them  to  the  said  Hendrickson.  This  stipulation  pro- 
vided for  the  contingent  avoidance  of  the  contract  at 
the  option  of  plaintiff. 

The  buyer  was  to  pay  f  150.00  on  or  before  the  13th 
day  of  January,  1896.  The  jury  find  that  he  did  not 
pay,  nor  unconditionally  tender  payment  of  more  than 
the  1110.00  paid  on  the  day  the  contract  was  entered 
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into.  It  is  true  that  the  jury  found  that  the  agent  of 
plaintiff  having  the  money  offered  to  pay  it,  and  that 
the  defendant  refused  to  accept  it,  and  infonfted  him 
that  he  could  not  have  the  hogs.  As  the  jury  find  that 
no  unconditional  tender  of  payment  was  made,  the 
court  is  left  in  the  dark  as  to  the  terms  upon  which 
the  offer  was  made.  It  may  have  been  upon  such 
terms  as  would  have  created  a  new  contract.  While  a 
refusal  to  accept  money  will  waive  its  formal  tender, 
a  tender  to  be  good  must  be  without  conditions. 

The  facts  found  are  inconsistent  with  the  theory 
that  the  parties  intended  that  the  title  to  the  prop- 
erty should  pass  to  the  purchaser  at  the  date  of  the 
making  of  the  contract  in  December,  1895. 

There  is  no  error.    Judgment  affirmed. 


Shaffer  et  al.  v.  The  Milwaukee  Mechanics' 

Insurance  Company. 

[No.  2,009.    nied  March  12,  1897.] 

New  Tbial. — When  Motion  for  Must  he  Made  During  Term  at  Which 
Verdict  teas  Rendered. — Courts  Will  Take  Judicial  Notice  of  Terms  of 
Circuit  Courts. — Statute  Construed. — This  court  knows  judicially 
that  November  14,  1894,  the  date  the  verdict  was  returned,  was  not 
the  last  day  of  the  September  term  of  the  Delaware  Circuit  Court, 
and  as  appellants  did  not  make  a  motion  for  a  new  trial  during  the 
term  at  which  the  cause  was  tried  they  waived  their  right  to  file  a 
motion  for  a  new  trial  under  section  570,  Bums'  R.  S.  1894,  provid- 
ing that  motions  for  a  new  trial  shall  be  made  during  the  term  of 
court  at  which  the  verdict  or  decision  is  rendered,  unless  the  ver- 
dict or  decision  is  rendered  x>n  the  last  day  of  the  term,  when  such 
motion  may  be  made  on  the  first  day  of  the  next  term.    p.  £08. 

Insurance. — Principal  and  Agent. — When  an  agent  is  acting  within 
the  scope  of  his  agency  or  authority  his  knowledge  thus  obtained 
is  the  knowledge  of  his  principal,  and  his  principal  is  bound  by  his 
acts ;  but  where  knowledge  is  obtained  by  such  agent  wholly  inde- 
pendent of  the  business  or  employment  of  his  principal,  and  in  a 
transaction  in  which  his  principal  is  not  connected,  such  rule  will 
not  apply,   p.  212. 
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Samb. — Forfeiture. — Condition  as  to  Mortgage. — Record  of  Mortgage 
not  Notice  to  Insurer  of  the  Existence  Thereof. — The  rule  that 
where  the  law  requires  an  instrument  under  seal  to  be  recorded  in 
a  public  record  and  that  such  record  is  notice  to  all  the  world,  does 
not  apply  to  insurance  companies  that  issue  policies  of  insurance 
with  express  conditions  that  the  policy  shall  be  void,  if  the  property 
is,  or  shall  become  mortgaged ;  the  insurer  is  not  required  to  examine 
the  public  records  to  ascertain  whether  or  not  the  insured  is  viola- 
ting a  stipulation  in  his  policy  by  which  he  must  be  bound,  pp,  Sl£, 
213. 

Same. — Policy  is  a  Contract  Between  the  Injured  and  Insurer. — 
Where  the  insured  accepts  his  policy,  which  is  his  contract,  with 
the  knowledge  of  all  of  its  conditions  and  stipulations,  and  at  the 
time  of  his  acceptance  takes  it  with  knowledge  of  a  breach  thereof 
on  his  part,  s^nd  in  the  absence  of  knowledge  thereof  on  tiie'part  of 
insurer,  he  cannot  afterward  be  heard  to  complain,    p.  213. 

Same. — Contract. — Condition. — Forfeiture. — A  condition  in  a  policy 
of  insurance,  "This  entire  policy  of  insurance,  unless  otherwise 
provided  by  agreement  endorsed  thereon  or  added  thereto,  shall  be 
void  *  *  *  if  the  subject  of  insurance  be  personal  property  and 
be  or  become  incumbered  by  a  chattel  mortgage,"  avoids  the  policy, 
where  at  the  time  of  the  issuance  of  the  policy  there  existed  a 
chattel  mortgage  on  the  property  embraced  in  the  policy  of  insur- 
ance, the  insurer  having  no  knowledge  of  the  existence  thereof. 
pp.  209-2 JS. 

From  the  Delaware  Circuit  Court.  Affirmed. 

James  N.  Templer  and  Edward  R.  Templer,  for 
appellants. 

Smiley  N.  Chambers,  Samuel  O.  Pickens  and  Charles 
W.  MooreSy  for  appellee. 

Wiley,  J. — Appellants,  Shaflfer  and  Foster,  were 
partners  engaged  in  the  business  of  selling  liquors  at 
retail  in  the  city  of  Muncie,  Indiana,  under  a  license 
issued  by  the  board  of  commissioners  of  Delaware 
county  to  the  appellant,  Shaffer.  On  March  23,  1893, 
the  appellants,  Shaffer  and  Foster,  procured  the  ap- 
pellee to  issue  to  them  a  policy  of  insurance  on  their 
«aloon  and  restaurant  fixtures  and  furniture  and 
stock  of  liquors,  contained  in  a  certain  building,  specif- 
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ically  described  in  the  complaint,  in  the  sum  of 
$800.00,  and  paid  the  premium  thereon,  amounting  to 
$16.00.  At  the  time  said  policy  of  insurance  was  is- 
sued, one  Clayton  B.  Templer,  of  Muncie,  was  the 
authorized  agent  of  the  appellee  to  solicit  insurance 
and  issue  and  countersign  policies  so  taken  by  him. 
At  the  time  said  policy  was  issued  the  said  Templer 
had  in  his  employment  as  clerk  one  Bichman,  whose 
duty  it  was  to  solicit  for  his  employer  insurance,  and 
who  was  authorized  to  collect  premiums  and  sign  the 
name  of  his  said  employer  to  said  policies.  Prior  to 
March  1, 1893,  appellants,  Shaffer  and  Foster,  became 
indebted  to  The  Schmidtt  &  Brother  Company,  a  cor- 
poration of  Cincinnati,  Ohio,  for  goods  and  stock  pur- 
chased,  in  the  sum  of  about  $500.00;  and  on  March 
21,  1893,  they  executed  to  said  Schmidtt  &  Brother 
Company  a  chattel  mortgage,  to  secure  the  payment 
of  said  indebtedness,  upon  all  that  part  of  the  prop- 
erty covered  by  the  policy  of  insurance,  except  the 
stock  of  liquors.  The  appellant,  Shaffer,  took  said 
mortgage  to  the  office  of  Clayton  B.  Templer,  in 
Muncie,  Indiana,  already  filled  out,  except  as  to  two 
or  three  blanks  which  said  Templer  filled  in,  and  the 
said  Shaffer  signed  the  firm  name  to  the  mortgage, 
and  the  said  Templer,  as  a  notary  public,  took  the 
acknowledgment  of  it,  put  his  seal  thereon,  and  on 
the  same  day  said  mortgage  was  duly  filed  in  the  re- 
corder's office  of  said  county  for  record.  On  the  23d 
day  of  September,  1893,  and  while  said  policy  was  iji 
force,  the  building  in  which  the  appellants,  Shaffer 
and  Foster,  were  operating  their  said  saloon,  and  the 
property  covered  by  said  policy  and  said  chattel  mort- 
gage, were  wholly  destroyed  by  fire. 

After  the  execution  of  said  mortgage,  and  after  the 
destruction  of  said  property  by  fire,  appellants,  Shaf- 
fer and  Foster,  assigned,  in  writing,  said  policy  of  in- 
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surance  to  The  Schmidtt  &  Brother  Company,  by  vir- 
tue of  which  assignment  the  said  Schmidtt  &  Brother 
Company  were  authorized  to  collect  and  receipt  for 
all  the  money  that  might  be  paid  upon  said  insurance 
policy.  On  October  20, 1894,  The  Schmidtt  &  Brother 
Company  reassigned  to  Shaffer  and  Foster  an  interest 
in  said  policy  to  the  amount  of  $326.55.  After  said 
last  assignment  The  Schmidtt  &  Brother  Company,  by 
a  proceeding  in  a  court  of  competent  jurisdiction  in 
Hamilton  county,  Ohio,  was  placed  in  the  hands  of  a 
receiver,  by  virtue  of  which  the  equity  that  said  cor- 
poration had  in  said  policy  by  virtue  of  the  assign- 
ment first  above  mentioned,  passed  to  the  receiver, 
and  said  receiver  procured  an  order  of  the  proper 
court  in  said  county  to  join  in  the  prosecution  of  this 
action. 

Upon  the  issues  joined,  involving  the  substantial 
facts  as  above  stated,  the  case  was  tried  by  a  jury,  and 
under  the  instructions  of  the  court  a  special  verdict 
was  returned  in  the  form  of  answers  to  interroga- 
tories. The  verdict  of  the  jury  Vas  returned  Novem- 
ber 14, 1894,  being  the  sixty-fourth  judicial  day  of  the 
September  term,  1894,  of  the  Delaware  Circuit  Court. 
On  the  day  the  verdict  was  returned  the  appellant, 
John  DePinal,  receiver,  moved  the  court  for  judgment 
in  his  favor  on  the  special  verdict  for  f 473.45,  and  ap- 
pellants, Shaffer  and  Foster,  moved  for  judgment  in 
their  favor  for  l|^26.55,  and  these  two  motions  the 
court  took  under  advisement.  At  the  next  succeeding 
term  of  said  court,  to- wit :  on  January  6, 1895,  the  de- 
fendant moved  the  court  for  judgment  in  its  favor  on 
the  special  verdict,  and  on  the  last  named  date  the 
court  overruled  the  motion  of  appellant,  DePinal,  re- 
ceiver, and  also  the  motion  of  the  appellants,  Shaffer 
and  Poster,  for  judgment  in  their  favor  on  the  special 
verdict.  To  which  ruling  they  each  excepted.  And  the 
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court  sustained  appellee's  motion  for  judgment  in  its 
favor,  to  which  ruling  the  appellants  also  excepted. 
On  the  same  day  the  appellants  moved  the  court,  in 
writing,  for  a  new  trial;  which  was  overruled,  and  to 
which  they  excepted.  Appellee  excepted  to  the  filing 
of  the  motion  for  a  new  trial  on  the  ground  that  the 
motion  came  too  late.  On  appeal,  appellants  have  as- 
signed error  as  follows: 

First.  Error  of  court  in  overruling  appellants'  mo- 
tion for  judgment  in  their  favor  on  the  special  verdict. 

Second.  Error  of  court  in  sustaining  appellee's  mo- 
tion for  judgment  in  its  favor  on  the  special  verdict. 

Third.  The  court  erred  in  rendering  final  judgment 
against  appellants  for  costs  upon  the  special  verdict. 

Fourth.  The  court  erred  in  overruling  appellants' 
motion  for  a  new  trial. 

The  fourth  assignment  of  error  does  not  present  any 
question  for  our  decision.  It  affirmatively  appears 
from  the  record  that  the  verdict  in  the  court  below 
was  returned  on  November  14,  1894,  being  the  sixty- 
fourth  judicial  daj^  of  the  September  term,  1894,  of 
said  court.  This  court  judicially  knows  that  Novem- 
ber 14,  1894,  was  not  the  last  day  of  the  September 
term,  1894,  of  said  court,  and  hence,  as  appellants 
did  not  file  their  motion  for  a  new  trial  during  the 
term  at  which  the  cause  was  tried,  and  the  verdict 
was  not  returned  on  the  last  day  of  the  term,  they 
waived  their  right  to  file  a  motion  for  a  new  trial. 

Section  570,  Burns'  R.  S.  1894  (561,  Homer's  R.  S. 
1896),  provides:  "Application  for  a  new  trial  may  be 
made  at  any  time  during  the  term  at  which  the  verdict 
or  decision  is  rendered;  and  if  the  verdict  or  decision 
be  rendered  on  the  last  day  of  the  session  of  any  court, 
or  on  the  last  day  of  any  term,  then,  on  the  first  day 
of  the  next  term  of  such  court,  whether  general,  spe- 
cial, or  adjourned." 
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It  was  held  by  this  court  in  Jacquay  v.  HartzeU^  1 
Ind.  App.  500,  that  a  failure  of  the  court  to  rule  upon 
a  motion  for  a  judgment  on  the  special  finding  during 
the  trial  term  will  not  be  cause  for  making  a  motion 
for  a  new  trial  at  the  next  term. 

Under  the  plain  meaning  of  the  statute  and  the  de- 
cisions of  the  Supreme  and  Appellate  Courts  of  this 
State,  the  appellants  in  this  case  waived  their  right 
to  a  motion  for  a  new  trial  by  not  filing  it  during  the 
term  at  which  the  cause  was  tried,  it  affirmatively  ap- 
pearing from  the  record  that  the  verdict  of  the  jury 
was  not  returned  on  the  last  day  of  the  term. 

The  other  assignments  of  error  bring  in  review  the 
same  questions,  and  may  be  considered  together. 

Appellee  has  interposed  a  motion  to  dismiss  the  ap- 
peal, which  involves  some  questions  of  practice,  but 
from  our  view  of  the  law  in  this  case  we  can  dispose 
of  the  questions  involved  without  passing  upon  the 
motion  to  dismiss  and  without  prejudicing  the  rights 
of  the  appellee  under  such  motion. 

There  seems  to  us  to  be  but  one  question  in  the  case 
of  controlling  interest  or  importance,  and  that  arises 
under  an  express  condition  of  the  policy  of  insurance, 
and  that  condition  is  specifically  set  out  and  stated 
in  the  policy,  and  is  as  follows:  "This  entire  policy  of 
insurance,  unless  otherwise  provided  by  agreement 
endorsed  thereon  or  added  thereto,  shall  be  void  ♦  ♦  ♦ 
if  the  subject  of  insurance  be  personal  property  and 
be  or  become  incumbered  by  a  chattel  mortgage.'' 

The  special  verdict  is  very  lengthy,  and  contains 
much  unnecessary,  irrelevant,  and  redundant  matter, 
and  we  deem  it  only  necessary  to  refer  to  those  parts 
or  portions  of  the  verdict  that  are  pertinent  to  the 
question  under  consideration.  In  their  answers  to  in- 
terrogatories the  jury  found  and  stated,  in  brief,  the 
Vol.  17—14 
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following  facts:  That. Clayton  B.  Templer,  of  Muncie, 
Indiana,  was  the  agent  of  appellee  and  authorized  to 
solicit  insurance,  countersign  policies  and  collect 
premiums;  that  he  had  in  his  employ  one  Bichman  as 
clerk,  who  was  authorized  to  sign  the  name  of  his  em- 
ployer to  policies,  solicit  insurance,  collect  premiums, 
and  issue  and  countersign  policies;  that  on  March  21, 
1893,  appellant,  Shaffer,  went  to  the  office  of  said  Temp- 
ler, who  was  a  lawyer  and  notary  public,  with  a  chat- 
tel mortgage,  filled  out,  except  as  to  one  or  two  blanks, 
covering  the  property  that  was  afterwards  embraced 
in  the  policy  of  insurance  sued  upon ;  that  said  chattel 
mortgage  was  payable  to  The  Schmidtt  &  Brother 
Company,  of  Cincinnati,  Ohio;  that  at  the  request  of 
said  Shaffer  he,  Templer,  filled  the  blanks  and  took 
the  acknowledgment  of  said  mortgage;  that  said 
mortgage  was  duly  filed  for  record  in  the  recorder's 
office  of  said  county  on  that  day,  and  that  the  mort- 
gagors resided  in  said  county ;  that  when  said  Templer 
took  said  acknowledgment  he  did  not  know  what 
property  was  described  or  embraced  therein ;  that  on 
March  23, 1893,  two  days  after  said  mortgage  was  ex- 
ecuted and  recorded,  said  Bichman  went  to  the  place 
of  business  of  Shaffer  and  Foster  and  took  their  ap- 
plication and  issued  to  them  the  policy  in  suit,  which 
covered  the  property  embraced  in  said  mortgage  and 
a  certain  stock  of  liquors;  that  at  the  time  said  policy 
was  issued  neither  said  BichAian  nor  said  Templer 
knew  that  the  property  described  in  the  policy  was  in- 
cumbered by  chattel  mortgage,  and  that  said  Templer 
did  not  learn  of  said  facts  for  about  thirty  days  there- 
after; that  said  Shaffer  and  Foster  paid  as  a  premium 
for  said  insurance  $16.00,  and  that  all  the  property 
described  in  said  policy  was  totally  destroyed  by  fire 
September  13,  1894;  that  on  December  21,  1894,  the 


NOVEMBER  TEEM,  1896— Vol.  17.        211 

Shaffer  et  al.  v.  Milwaukee  Mechanics'  Insurance  Company. 

appellants,  Shaffer  and  Foster,  gave  notice  to  the  ap- 
pellee of  the  lo3s,  and  made  proof  thereof. 

The  verdict  further  states  all  the  facts  in  regard  to 
the  assignment  of  the  policy  by  Shaffer  and  Foster  to 
The  Schmidtt  &  Brother  Company  and  the  reassign- 
ment to  them,  and  that  there  is  due  appellant.  De- 
Pinal,  receiver,  upon  said  policy,  $473.45,  and  to  the 
appellants,  Shaffer  and  Foster,  f326.55.  Upon  these 
facts  appellants  contend  that  they  are  entitled  to  re- 
cover the  entire  amount  of  the  policy  in  proportion  to 
the  respective  interests  that  each  have  therein,  as 
found  and  determined  by  the  jury. 

Unless  the  condition  in  the  policy  above  quoted, 
when  applied  to-the  facts  as  found  by  the  jury,  avoids 
the  policy,  the  appellants  were  entitled  to  recover,  and 
the  court  should  have  sustained  their  respective  mo- 
tions for  judgment  in  their  favor. 

Appellants  earnestly  urge  that  the  notice  to  the 
agent,  Templer,  under  the  facts  as  stated  by  the  jury, 
was  notice  to  the  appellee;  and,  having  issued  the 
policy  under  such  conditions,  and  accepted  the  pre- 
mium therefor,  and  not  offering  to  cancel  the  policy 
and  return  the  unearned  premium,  the  appellee  can 
not  escape  liability.  It  will  be  observed,  from  the 
facts  above  stated,  that  the  jury  found  that  the  said 
C  B.  Templer  was  an  attorney  and  notary  public ;  that 
he  was  also  attorney  for  appellant,  Shaffer;  that  he 
was  familiar  with  his  business,  and  that  he.  was  his 
attorney  in  procuring  for  him  his  license  to  sell  intox- 
icating liquors,  and  that  he  took  the  acknowledgment 
of  the  mortgage  of  the  appellants,  Shaffer  and  Foster, 
to  The  Schmidtt  &  Brother  Company. 

The  appellUnts  earnestly  contend  that  all  these 
facts  should  be  considered  as  to  the  question  of  knowl- 
edge of  the  appellee  of  the  fact  of  the  existence  of  the 
mortgage  at  the  time  of  the  issuing  of  the  policy.    We 
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cannot  see  the  relevancy  or  materiality  of  these  facts. 
They  do  not  show  or  tend  to  show  knowledge  on  the 
part  of  the  appellee.  When  an  agent  is  acting  within 
the  scope  of  his  agency  or  authority,  the  great  weight 
of  the  adjudicated  cases  hold  that  his  knowledge  is 
the  knowledge  of  his  principal,  and  that  the  principal 
is  bound  by  his  acts;  but  this  rule  does  not  obtain 
when  the  agent  acts  for  himself  and  wholly  inde- 
pendent of  the  business  or  employment  of  his  prin- 
cipal. A  person  may  be  the  authorized  agent  of  an 
insurance  company  and  at  the  same  time  be  a  lawyer 
or  notary  public,  and  his  professional  acts  in  either  of 
the  latter  capacities,  not  pertaining  to  the  business 
of  his  principal,  cannot  be  said  to  be  notice  to  the 
principal  or  binding  upon  him.  We  are  not  without 
high  authority  in  support  of  this  proposition. 

In  the  case  of  the  Union  Nat.  Bank  of  Oshkosh  v. 
German  Ins.  Co.,  71  Fed.  473,  18  C.  C.  A.  203,  the 
United  States  Circuit  Court;  of  Appeals,  where  the  ap- 
pellee sought  to  avoid  its  liability  upon  a  policy  issued 
by  it,  where  the  breach  alleged  w^as  a  violation  of  a 
stipulation  in  the  policy  prohibiting  over-insurance,  it 
was  held  that  where  an  agent's  knowledge  of  out- 
standing over-insurance  is  acquired  by  virtue  of  his 
relation  as  attorney  for  the  insured,  and  in  a  transac- 
tion with  which  the  company  was  not  connected,  his 
knowledge  is  not  the  knowledge  of  the  insurance  com- 
pany so^as  to  effect  estoppel  or  a  waiver.  See,  also, 
Trentor  v.  Pothen,  46  Minn.  298,  49  N.  W.  129;  8t.  Paul, 
etc.,  Insurance  Co.  v.  Parsons,  47  Minn.  352,  50  N.  W. 
240. 

Appellants  further  insist  that  the  fact  that  the 
mortgage  was  duly  recorded  was  notice  to  the  appel- 
lee, and  having  issued  the  policy  and  accepted  the 
premium  thereon  with  such  constructive  notice,  the 
condition  of  the  policy  relating  to  incumbrance  by 
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mortgage  was  waived.  We  concede  that  the  general 
rule  prevails  that  where  the  law  requires  an  instru- 
ment under  seal  to  be  recorded  in  a  public  record  that 
such  record  is  notice  to  all  the  world,  but  the  rule  is 
not  applicable  here.  Insurance  companies  that  issue 
policies  of  insurance  with  express  conditions  that  the 
policy  shall  be  void  if  at  the  time  the  property  is  or 
shall  become  incumbered  by  mortgage,  etc.,  are  not  re- 
quired to  examine  public  records  to  see  whether  or  not 
the  insured  is  violating  a  stipulation  in  the  policy, 
under  and  bv  which  he  must  be  bound. 

A  policy  of  insurance  is  a  contract  between  the  in- 
surer and  the  insured  j  and  the  law  presumes  that  the 
insured  accepts  the  policy  with  a  full  knowledge  of  all 
its  stipulations.  Where,  therefore,  the  insured  ac- 
cepts his  policy,  which  is  his  contract,  with  the  knowl- 
edge of  all  of  its  conditions  and  stipulations,  and  at 
the  time  of  his  acceptance  he  takes  it  with  the  knowl- 
edge of  a  breach  on  his  part,  and  in  the  absence  of 
knowledge  on  the  part  of  the  insurer,  he  cannot  after- 
wards be  heard  to  complain. 

In  support  of  the  proposition  that  the  insured  is 
chargeable  with  notice  of  the  contents  and  conditions 
and  stipulations  of  his  policy,  we  cite  the  following 
cases:  Morrison  v.  Insurance  Co.,  69  Tex.  353,  5  Am.  St. 
63,  6  S.  W.  605;  Cleaver  v.  Traders'  Ins.  Co.,  71  Mich. 
414,  15  Am.  St.  275,  39  N.  W.  571. 
-  A  public  record  of  a  chattel  mortgage  is  not  notice 
to  an  insurance  company,  and  the  issuing  of  a  policy 
conditioned  that  it  shall  be  void  if  the  property  in- 
sured be  or  shall  become  incumbered  by  chattel  mort- 
gage, such  insurance  company  does  not  waive  such 
condition  by  reason  of  the  fact  that  such  mortgage 
has  been  duly  recorded. 

The  fact  that  a  mortgage  executed  on  insured  prop- 
erty is  recorded  as  required  by  law,  does  not  consti- 
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tute  notice  tliereof  to  the  insurer.  To  bind  the  com- 
pany issuing  a  policy  under  such  coiiditions,  it  must 
have  actual  notice  of  the  existence  of  the  mortgage 
at  the  time  the  policy  is  issued,  or  notice  of  such  facts 
as  will  put  it  upon  inquiry.  U,  S.  Ins.  Co,  v.  Mor- 
arity  (Tex.  Civ.  App.),  36  S.  W.  943;  Morotock  Insur- 
ance Co.  V.  Pankey,  91  Va.  259,  21  S.  E.  487;  First 
Nat  Bank  v.  American,  etc..  Insurance  Co.,  58  Minn. 
492,  60  N.  W.  345;  Anderson  v.  Manchester,  etc.,  As- 
surance Co.,  59  Minn.  182,  60  N.  W.  1095,  63  N.  W. 
241,  28  L.  R.  A.  609;  Rochester,  etc.,  Co.  v.  Liberty 
Insurance  Co.,  44  Neb.  537,  62  N.  W.  877. 

In  line  with  the  cases  just  cited,  it  has  been  held 
by  the  supreme  court  of  Iowa  that  recording  a  mort- 
gage on  insured  property  is  not  such  constructive 
notice  to  the  insurer  as  to  make  its  subsequent  ac- 
ceptance of  premiums  from  the  mortgagor  a  waiver 
of  conditions  in  the  policy  prohibiting  mortgaging 
the  insured  property  without  the  consent  of  the  in- 
surer. WicTce  V.  Iowa,  etc.,  Ins.  Co.,  90  la.  4,  57  N.  W. 
632. 

The  court  of  appeals  of  Colorado,  in  the  case  of  Fire- 
man^ s  Ftmd  Ins.  Co.  v.  Barker,  6  Colo.  App.  535,  41  Pac. 
513,  holds,  that  a  fire  policy,  conditioned  to  be  void  if 
the  insured  has  concealed  anv  material  fact,  or  if  his 
interest  be  other  than  unconditional  and  iaole  owner- 
ship, is  void,  if  the  fact  that  there  was  a  recorded 
mortgage  on  the  property  was  not  mentioned,  though 
the  concealment  was  not  fraudulent. 

There  is  no  question  of  concealment  in  the  case 
under  consideration,  but  the  principle  announced  in 
the  case  last  cited  is  applicable  to  the  facts  here.  The 
courts,  almost  without  exception,  hold  that  insurance 
companies  may  rightfully  insert  in  their  policies,  and 
enforce  against  the  holders,  as  a  defense,  conditions 
similar  to  those  contained  in  the  policy  sued  upon. 
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This  rule  cannot,  under  the  current  of  authorities,  be 
successfully  contradicted.  The  courts  of  our  own 
State  have  so  held  in  numerous  cases.  Bowlus  v. 
Phenix  Ins.  Co.,  133  Ind.  106,20  L.  R.  A.  400;  Conti- 
nental  Ins.  Co.  v.  Vanlue,  126,  Ind.  410,  10  L.  R.  A. 
843;  Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132,  9  L. 
R.  A.  81;  Oeiss  v.  Franklin  Ins.  Co.,  123  Ind.  172; 
Milwaukee,  etc.,  Co.  v.  Niewedde,  12  Ind.  App.  146. 

In  the  case  of  Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90, 
the  court,  speaking  by  Mitchell,  J.,  said:  "Courts  can 
not  by  construction  compel  insurance  companies  to 
assume  obligations  which  they  have  fairly  guarded 
against,  in  order  to  protect  themselves  against  imposi- 
tion, so  that  their  solvency  may  be  legitimately  pre- 
served, in  order  to  afford  indemnity  to  policy  holders 
who  observe  their  contracts." 

Under  the  great  weight  of  authorities  we  must  hold 
that  the  existence  of  the  mortgage  given  by  Shaffer 
and  Foster  to  The  Schmidtt  &  Brother  Company, 
which  mortgage  was  an  existing  lien  on  the  property 
embraced  in  the  policy  at  the  time  of  its  issuance,  was 
a  breach  of  the  conditions  of  the  policy,  and  that  as 
the  appellee  had  no  knowledge  of  its  existence  at  the 
time  the  policy  was  issued,  such  breach  voided  the 
policy,  and  that  appellants  were  not  entitled  to  re- 
cover thereunder. 

Judgment  aflSrmed. 


The  Chicago  and  Erie  Railroad  Company 
V.  Lee,  Administrator. 

[No.  2,095.    Filed  March  12,  1897.] 

Railroads. — Defective  Boadbed. — Complaint.^ A  complaint  against 
a  railroad  company  seeking  to  recover  for  the  death  of  an  employe 
caused  by  the  negligence  of  the  company  in  maintaining  its  track 
and  roadbed  in  an  unsafe  condition,  must  aver  that  deceased  was 
ignorant  of  the  unsafe  condition  of  the  roadbed,    p.  218, 
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Same.— Negligence.— Knowledge  of  Defective  Roadbed.— Complaint. 
In  an  action  against  a  railroad  company  for  the  death  of  an  em- 
ploye caused  by  the  negligence  of  the  company  in  permitting  sig- 
nal ^^dres  to  remain  across  the  track,  unboxed,  between  which  wires 
the  foot  of  intestate  became  fastened  while  he  was  in  the  act  of  mak- 
ing a  coupling,  a  complaint  alleging  that  ''the  wires  were  so  small 
and  so  near  the  ground  that  they  were  not  perceived  by  decedent 
before  he  was  caught  thereby,  and  that  he  was  ignorant  of  the  dan- 
ger, and  that  it  was  not  to  him  apparent,"  does  not  sufficiently  aver 
a  want  of  knowledge  of  the  defect,    pp.  SIS^  £19. 

EviDBNCB. — Opinion  of  Witness  as  to  How  Accident  Occurred. — Dem- 
onstration in  Presence  of  Jury. — The  statement  of  a  witness  of  how 
h^  at  some  other  time  had  concluded  that  an  accident  must  have 
happened,  accompanied  by  a  demonstration  in  the  presence  of 
the  jury  is  not  admissible,    pp.  220-222. 

Samb. — B/epairs  Made  After  Injury.— 'EYidence  of  repairs  made  after 
the  injury  is  not  admissible  to  show  prior  negligence,    pp.  222-224. 

From  the  Huntington  Circuit  Court  Reversed. 

W.  O.  Johnson  and  Kenner  &  Leshj  for  appellant 

J.  C.  Branyany  J.  S.  Branyan,  W.  H.  Hart  and  J. 
J.  Harty  for  appellee. 

Robinson,  J. — Appellee,  as  administrator  of  the 
estate  of  one  Sloan,  brought  this  action  to  recover 
damages  for  the  death  of  said  Sloan,  caused  by  the 
negligence  of  appellant.  A  demurrer  to  the  com- 
plaint was  overruled  and  the  cause  put  at  issue  by 
the  general  denial.  Appellant  moved  for  judgment 
in  its  favor  upon  the  special  verdict,  which  was  over- 
ruled, as  was  its  motion  for  a  venire  de  novo.  Upon 
motion,  judgment  was  rendered  upon  the  special  ver- 
dict in  favor  of  appellee,  after  which  appellant's  mo- 
tion for  a  new  trial  was  overruled. 

The  complaint  is  in  one  paragraph  and  alleges,  in 
substance,  that  on  the  day  of  the  accident  the  dece 
dent  was  in  the  employ  of  appellant  as  a  brakeman; 
that  on  said  day,  while  in  his  line  of  duty,  while  at- 
tempting to  make  a  change  of  link  in  one  of  the  cars, 
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preparatory  to  making  a  coupling  of  the  cars,  his  foot 
was  caught  between  one  of  the  ties  on  said  road  and 
two  wires  running  parallel  with  and  close  thereto, 
which  wires  are  sometimes  called  signal  wires,  and 
were  there  placed  by  appellant,  running  from  the  in- 
terlocking switch  to  the  tower  house  or  to  the  home 
semaphore;  that  the  wires  were  used  by  appellant  as 
an  appliance  in  making  switches  or  switching  its 
trains;  that  decedent's  foot  being  so  caught  in  said 
wires  and  held  fast  so  that  it  was  impossible  for  him 
to  extricate  the  same,  and  the  train  being  moved  back- 
ward, threw  him  upon  the  track  and  the  cars  passed 
over  his  body,  killing  him  instantly;  that  the  appel- 
lant was  "guilty  of  negligence  in  this:  that  it  allowed 
'said  wires  for  two  weeks  after  the  same  had  been 
there  placed,  running  under  the  rails  of  its  road  and 
parallel  with  the  ties,  to  remain  unboxed  or  uncov- 
ered, and  liable  at  any  time  to  trip  or  catch  its  em- 
ployes and  hold  them  fast  until  the  train  there  mov- 
ing would  crush  them ;  plaintiff  further  avers  that  the 
defendant  and  its  superior  officers  well  knew  that 
the  same  was  a  dangerous  appliance,  and  that  the 
wires  being  so  small  and  so  near  the  ground,  that  they 
were  not  perceived  by  decedent  before  he  was  caught 
thereby,  and  that  he  was  ignorant  of  the  danger,  and 
it  was  not  to  him  apparent,  and  that  he  was,  in  all 
that  he  did  in  the  premises,  wholly  free  from  fault, 
and  that  his  death  resulted  from  the  negligence  and 
carelessness  of  the  defendant  in  not  providing  for  the 
boxing  and  covering  of  said  wires."  It  i^  further 
averred  that  the  decedent,  at  the  time  of  his  death, 
was  twenty-two  years  old,  of  vigorous  health,  of  tem- 
perate and  industrious  habits,  capable  of  earning 
^65.00  per  month,  and  was  in  line  of  promotion  where 
be  could  earn  from  IJIOO.OO  to  f  125.00  per  month;  that 
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plaintiff  was  duly  appointed  administrator,  and  that 
decedent  left  as  his  only  heir,  his  widow. 

We  have  set  out,  in  the  words  of  the  complaint,  all 
the  allegations  it  contains  on  the  question  of  the  negli- 
gence of  appellant,  and  freedom  from  fault  on  the  part 
of  the  decedent. 

It  is  earnestly  argued,  and  at  great  length,  that 
i;hese  allegations  do  not  show  that  the  decedent  was 
without  fault  and  that  appellant  was  guilty  of  negli- 
gence, but  that  the  complaint  discloses  contributory 
negligence  on  decedent's  part. 

Much  of  appellant's  brief  on  the  demurrer  to  the 
complaint  is  directed  to  a  defect  in  the  complaint  as 
it  originally  appeared  in  the  transcript,  but  which 
was  afterwards  corrected  by  a  writ  of  certiorari. 

The  complaint  seeks  to  recover  for  the  death  of  an 
employe  caused  by  the  negligence  of  the  appellant  in 
maintaining  its  track  and  roadbed  in  an  unsafe  condi- 
tion, and  it  must  aver  that  the  decedent  was  ignorant 
of  the  unsafe  condition  of  the  roadbed.  In  such  a 
case,  the  usual  allegation  that  the  decedent  was  free 
from  fault  is,  in  itself,  insufficient.  If  the  decedent  had 
notice  of  the  defect  or  dangerous  condition  of  the 
track  at  that  place,  and  voluntarily  continued  in  the 
service,  he  assumed  the  increased  risk  and  waived  any 
claim  upon  the  employer  for  damages.  Louisville,  etc., 
R.  TT.  Co.  V.  Randford,  117  Ind.  265. 

It  is  argued  by  appellant's  counsel  that  the  allega- 
tions of  the  complaint  do  not  show  that  the  decedent 
had  no  knowledge  of  the  defect;  while  counsel  for  ap- 
pellee contend  that  the  allegations  "that  the  wires 
were  so  small  and  so  near  the  ground  that  they  were 
not  perceived  by  the  decedent  before  he  was  caught 
thereby,  and  that  he  was  ignorant  of  the  danger,  and 
it  was  not  to  him  apparent,"  are  equivalent  to  saying 
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that  the  decedent  had  no  knowledge  of  the  defect  in 
the  roadbed  when  injured. 

Applying  the  rule  that  a  pleading  must  be  con- 
strued most  strongly  against  the  pleader,  we  are  in- 
clined to  believe  the  complaint  is  insufficient.  It  is  not 
clear  whether  the  pleader  intends  to  say  that  the  de- 
cedent was  ignorant  of  the  danger  of  going  in  front 
of  a  moving  car,  near  a  defect  in  the  track,  to  arrange 
for  a  coupling,  or  whether  he  intended  to  say  that  the 
defect  itself  was  a  dangerous  place,  and  that  he  had 
no  knowledge  of  such  danger.  Appellee's  right  to  re- 
cover rested  upon  the  fact  that  the  decedent  did  not 
know  of  the  defective  and  dangerous  condition  of  the 
roadbed  at  that  particular  place,  at  the  time  he  was 
killed.  He  might  have  known  that  the  defect  existed 
and  still  have  been  ignorant  of  any  danger  in  attempt- 
ing to  make  a  coupling  as  the  train  passed  over  it. 
We  think  that  upon  this  very  essential  element  in  ap- 
pellee's cause  of  action  the  complaint  should  be  free 
from  any  ambiguity. 

It  is  true  that  the  employer  is  not  an  insurer  of  the 
employe's  safety,  nor  is  he  bound  to  furnish  a  place 
that  is  absolutely  safe,  but  he  is  required  to  use  rea- 
sonable care,  skill,  and  diligence,  and  to  provide  a 
reasonably  safe  place  for  his  employes  to  work.  Louis- 
ville, etc.y  B.  W.  Co.  V.  Corps,  124  Ind.  427,  8  L.  R.  A. 
636;  Lake  Shore,  etc.,  B.  W.  Co.  v.  Stupak,  123 Ind.  210; 
Taylor,  v.  Evansville,  etc.,  B.  B.  Co.,  121  Ind.  124,  6  L. 
E.  A.  584;  Evansville,  etc.,  B.  B.  Co.  v.  Duel,  134  Ind. 
156;  Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212; 
Krueger  v.  Louisville,  etc.,  B.W.  Co.,  Ill  Ind.  51; 
Louisville,  etc.,  B.  W.  Co.  v.  Buck,  116  Ind.  566,  2  L.  R. 
A.  520;  Cincinnati,  etc.,  B.  W.  Co.  v.  Lang,  118 Ind.  579. 

The  complaint  in  an  action  of  this  kind  must  show 
that  the  appellant  had  made  such  a  change  in  its  road- 
bed as  that  it  was  guilty  of  actionable  negligence  in 
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not  providing  its  employes  with  a  reasonably  safe 
place  to  work;  and  that  the  decedent  was  not  only 
free  from  any  fault  which  proximately  contributed  to 
his  death,  but,  also,  that  he  had  no  knowledge  of  the 
defective  and  dangerous  condition  of  the  roadbed  at 
the  time  he  was  killed. 

The  demurrer  to  the  complaint  should  have  been 
sustained. 

But,  if  it  were  conceded  that  the  complaint  is  suf- 
ficient, the  cause  must  be  reversed  for  other  errors. 

One  of  the  causes  assigned  for  a  new  trial  was  the 
admission  of  the  opinion  of  the  witness,  Waymack,  as 
to  how  the  accident  happened,  allowing  the  witness  to 
relate  the  experiment  he  claimed  to  have  made  at  the 
excavation,  and  permitting  him  to  demonstrate  by 
physical  maneuvers,  in  the  presence  of  the  jury,  the 
manner  in  which,  in -his  opinion,  it  might  have  hap- 
pened. 

The  appellee  based  his  right  to  recover  in  this  case 
upon  the  fact  that  the  excavation  and  wires  across  the 
roadbed  caused  the  decedent  to  fall  in  front  of  a  mov- 
ing car,  which,  in  consequence,  ran  over  and  killed 
him.  He  was  seen  to  go  in  front  of  the  car  to  arrange 
the  coupling,  but  no  one  saw  him  after  that  until  after 
the  cars  had  run  over  him.  An  employe  of  appellant, 
Fred  Waymack,  was  called  as  a  witness  by  appellee. 
He  testified  that  decedent  "was  in  the  act  of  placing 
this  link  in  the  drawbar  to  make  the  coupling  on  the 
rear  end  of  the  train,  and  that  was  the  last  I  saw  of 
him  until  I  saw  a  signal  from  Heavy  which  warned 
me  that  there  was  something  wrong,  and  when  I  ar- 
rived there,  I  saw  him  under  the  train,  killed."  He 
further  testified,  "The  last  time  I  saw  him  he  had 
reached  across  to  the  end  sill  to  get  a  link  off  of  the 
end  sill  of  the  car,  and  place  it  in  the  drawbar,  and 
then,  when  he  got  in  there  behind,  and  the  cars  were 
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moving,  I  failed  to  see  him.  Ques.  You  failed  to  see 
him  any  more?  Ans.  Yes,  sir.  Ques.  You  didn^t  see 
the  man  fall  at  all,  did  you?  Ans.  No,  sir.  ♦  ♦  ♦  ♦ 
Ques.  Just  how  he  fell,  you  can't  tell  anything  about 
it?  Ans.  No,  sir."  The  witness  further  said  he  did 
not  see  him  step  in  the  trench. 

It  seems  that  this  witness  had  demonstrated  at  the 
scene  of  the  accident,  immediately  after  it  occurred, 
how  the  decedent  must  have  fallen,  judging  from 
footprints  and  other  marks  on  the  ground;  that  he 
got  down  on  the  ground  and  placing  his  foot  in  the 
trench  where  there  was  a  footprint  recently  made,  he 
illustrated  by  movements  of  his  limbs  and  body  how 
it  appeared  the  accident  must  have  happened.  And 
over  an  objection  and  exception  by  appellant  the  wit- 
ness gave  the  same  illustration  and  demonstration  in 
the  presence  of  the  jury. 

It  is  argued  that  the  reproduction  in  the  presence 
of  the  jury  of  this  experiment,  made  at  the  place  of 
tbe  accident,  was  simply  the  opinion  of  the  witness  as 
to  how  the  accident  occurred,  and  that  its  admission 
was  error.  We  agree  with  counsel  that  the  admission 
of  this  illustration  and  experiment  was  error. 

Counsel  for  appellee,  in  their  brief,  offer  nothing 
in  support  of  this  ruling,  except  the  following:  "this 
witness  [Waymack]  had  testified  that  he  saw  Sloan 
caught  in  the  wires,  fall,  and  saw  him  killed,  and  that 
immediately  he  had  made  an  examination  in  the 
trench  and  saw  the  track  and  he  was  asked  simply  to 
detail  to  the  jury  how  it  occurred.  Had  he  not  been 
there  at  the  time  of  the  accident  and  had  he  come  up 
to  the  place  at  a  time  remote  from  its  happening,  the 
testimony,  of  course,  would  be  incompetent." 

In  view  of  the  evidence  of  the  witness  himself,  that 
he  did  not  see  the  decedent  step  into  the  trench  con- 
taining the  wires,  and  did  not  see  him  fall,  we  are  un- 
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able  to  see  how  the  evidence  complained  of  could  be 
competent.  It  was  an  illustration  to  the  jury  by  the 
witness  of  how  he  had,  at  a  former  time,  showed  to 
others  what  his  opinion  then  was  as  to  the  nature  of 
the  accident,  and  was  equivalent  to  a  statement  by 
the  witness  of  what  he  had  stated  out  of  court  as  his 
opinion  concerning  the  accident.  The  witness  could 
testify  to  what  he  actually  saw,  and  as  to  any  foot- 
prints or  other  marks  on  the  ground,  and  as  to  meas- 
urements made  in  reference  to  such  footprints  and 
marks;  and  when  these  known  facts  were  placed  be- 
fore the  jury,  it  was  a  question  for  the  jury  to  say 
where  he  did  step  and  how  he  fell  and  was  killed.  We 
do  not  thiQk  the  demonstration  complained  of  falls 
within  the  line  of  demonstrative  evidence.  It  was 
the  duty  of  the  jury  to  arrive  at  a  conclusion  as  to  how 
the  death  actually  occurred.  The  statement  of  the 
witness  of  how  he,  at  some  other  time,  had  concluded 
the  accident  must  have  happened,  accompanied  by 
the  demonstration  in  the  presence  of  the  jury,  was  im- 
properly admitted.  It  cannot  be  said  that  the  admis- 
sion of  such  evidence  was  not  prejudicial. 

Certain  witnesses  werfe  permitted,  over  objection 
and  exception  by  appellant,  to  testify  that,  after  the 
accident,  the  trench  containing  the  wires  was  covered. 

This  evidence  was  not  admissible.  It  could  not 
have  been  admissible  for  the  purpose  of  tending  to 
show  that  appellant  had  notice  of  the  defect,  for  it  is 
not  denied  that  the  trench  and  wires  were  placed  in 
the  roadbed  by  appellant.  It  did  not  tend  to  show 
antecedent  negligence  on  appellant's  part.  Whether 
there  had  been  a  negligent  discharge  of  duty  on  ap- 
pellant's part  must  be  determined  from  what  appel- 
lant did,  or  neglected  to  do,  prior  to  the  accident,  and 
not  what  was  done  afterwards.  The  only  effect  such 
evidence  could  possibly  have,  would  be  an  admission 
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of  previous  neglect  of  duty.  If  the  making  of  subse- 
quent repairs  is  to  be  construed  as  an  admission  of 
prior  negligence,  the  law  would  then  virtually  hold 
out  an  inducement  for  continued  negligence. 

In  reversing  the  case  of  Terre  Haute,  etc.,  R.  R.  Co. 
V.  Cleniy  123  Ind.  15,  because  of  the  admission  of  such 
evidence,  the  court  said:  "To  declare  the  evidence 
competent  is  to  offer  an  inducement  to  omit  the  use  of 
such  care  as  the  new  information  may  suggest,  and  to 
deter  persons  from  doing  what  the  new  experience  in- 
forms* them  may  be  done  to  prevent  the  possibility 
of  future  accidents.  The  effect  of  declaring  such  evi- 
dence competent  is  to  inform  a  defendant  that  if  he 
makes  changes  or  repairs,  he  does  it  under  penalty; 
for,  if  the  evidence  is  competent,  it  operates  as  a  con- 
fession that  he  was  guilty  of  a  prior  wrong.  ♦  ♦  ♦ 
It  is  unjustly  reversing  the  presumptions  to  hold  that 
such  an  owner  improves,  or  repairs,  because  he  was, 
at  some  time  anterior  to  the  time  of  making  the  im- 
provements or  repair,  guilty  of  an  actionable  wrong. 
True  policy  and  sound  reason  require  that  men  should 
be  encouraged  to  improve,  or  repair,  and  not  be  de- 
terred from  it  by  the  fear  that  if  they  do  so  their  acts 
w^ill  be  construed  into  an  admission  that  they  had 
been  wrongdoers.  A  rule  which  so  operates  as  to  de- 
ter men  from  profiting  by  experience,  and  availing 
themselves  of  new  information  has  nothing  to  recom- 
mend it,  for  it  is  neither  expedient  nor  just."  Board, 
etc.,  V.  Pearson,  129  Ind.  456;  Nalley  v.  Hartford 
Carpet  Co.,  51  Conn.  524;  Dale  v.  Delaware,  etc.,  R. 
W.  Co.,  73  N.  Y.  468;  Hudson  v.  Chicago,  etc.,  R. 
W.  Co.,  59  la.  581,  13  N.W.  735;  Morse  v.  Minneapo- 
lis, etc.,  R.W.  Co.,  30  Minn.  465,  16  N.W.  358. 

The  court  erred  in  overruling  appellant's  motion  to 
strike  out  the  evidence  of  repairs  made  subsequent  to 
the  time  of  the  accident. 
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Counsel  for  appellant  have  argued  other  alleged  er- 
rors based  upon  the  special  verdict.  An  essential 
part  of  the  verdict  must  necessarily  be  a  finding  by  the 
jury  upon  facts  which  were  inquired  about  in  this  in- 
admissible evidence.  What  weight  that  evidence  may 
have  had  with  the  jury  in  their  deliberations  upon 
the  verdict,  or  whether  it  had  any  weight,  cannot  be 
determined.  If  a  part  of  the  evidence  which  went  to 
the  jury  upon  the  material  issues  in  the  case  was  in- 
admissible, it  is  not  necessary  for  us  to  inquire  into 
the  sufficiency  or  insufficiency  of  the  special  verdict 
which  was  based  upon  all  the  evidence  given  in  the 
cause. 

We  cannot  say  that  the  admission  of  this  evidence 
was  harmless  error,  nor  can  we  say  that  it  did  not  in- 
fluence the  jury. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint. 


The  Prudential  Insurance  Company  v.  DeBord. 

[No.  2,125.    FUed  March  12.  1807.] 

New  TRiAL.^Suffleiency  of  Affidavit  in  Support  of  Motion  When 
Party  Claims  to  Have  Been  Misled  by  Court  as  to  Time  of  Trial. — 
A  motion  for  a  new  trial  on  the  ground  that  defendant  was  misled 
by  the  statement  of  the  oourt  that  the  cause  would  be  continued 
indefinitely,  is  properly  overruled,  where  the  affidavits  in  support  of 
the  motion  do  not  show  that  a  motion  for  a  continuance  was  made, 
and  that  the  defendant  had  a  good  and  meritorious  defense  to  the 
action. 

From  the  Vigo  Circuit  Court.    Affirmed. 

M.  C.  Hamill,  for  appellant 

P.  M.  Foley  and  I.  Tomer,   for  appellee. 
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Henley,  J. — The  only  error  assigned  by  appellant 
herein  is  the  alleged  error  of  the  lower  court  in  over- 
ruling appellant's  motion  for  a  new  trial.  The  motion 
for  a  new  trial  is  based  solely  upon  the  fact,  as  con- 
tended by  appellant,  that  the  court  misled  appellant 
and  appellant's  counsel  as  to  when  this  cause  would 
be  tried.  In  support  of  the  motion  and  as  a  part  of 
the  same,  were  filed  the  affidavits  of  counsel  for  appel- 
lant and  the  affidavit  of  appellant's  agent,  William 
T.  Jones,  stating  therein  the  following  facts  and  cir- 
cumstances, viz. :   That,  on  the day  of  January, 

1896,  the  cause  was  set  for  trial  in  the  Vigo  Circuit 
Court,  at  which  time  said  Jones  appeared,  represent- 
ing the  defendant,  and  together  with  his  attorneys, 
was  present  and  ready  for  trial ;  that  at  said  time  an- 
other cause  was  on  trial  and  being  heard  by  the  court, 
and  the  court  informed  affiant  that  this  cause  would 
be  tried  the  next  day ;  that  affiant  was  present  with  his 
counsel  on  the  next  day,  but  on  account  of  the  same 
cause,  as  before  stated,  the  court  said  that  this  cause 
would  be  continued  until  the  following  day;  that  on 
the  following,  or  the  next  day  thereafter,  appellant 
and  counsel,  finding  the  court  yet  engaged  in  the  trial 
of  other  causes,  went  to  the  court  and  informed  the 
court  that  affiant  had  business  for  the  following  day, 
and  that  appellant's  counsel,  Mr.  Beecher,  told  the 
court  that  he  had  a  cause  set  for  trial  at  Sullivan  on 

the day  of  January,  and  that  he  had  arranged 

to  leave  on  the  following  afternoon  to  consult  about 
the  case,  and  it  was  impossible  for  him  to  get  ready 
for  the  trial,  and  that  the  court  then  said  to  affiant 
that  he  would  continue  and  pass  the  case  indefinitely; 
that  relying  on  the  statement  of  the  court,  affiant  in- 
structed the  witnesses  to  go,  and  he  would  notify  them 
when  they  were  wanted;  that  said  conversation  oc- 
VOL.  17—15 
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curred  about  9  o'clock  a.  m.,  and  that  about  the  hour 
of  3  o'clock  p.  m.  affiant  received  notice  to  appear  be- 
fore the  judge  at  the  court  house;  that  the  judge  then 
informed  affiant  that  this  cause  would  be  tried.  Af- 
fiant then,  through  appellant's  counsel,  who  were 
present,  informed  the  court  that  relying  on  the  state- 
ments of  the  court  made  in  the  morning,  important 
business  engagements  had  been  made  for  the  follow- 
ing day,  and  the  court  informed  affiant  that  unless 
they  would  agree  to  try  the  cause  the  following  day 
he  would  order  the  same  tried  at  once.  That  affiant, 
through  the  counsel  for  appellant,  informed  the  court 
that  it  would  be  impossible  for  him  to  make  arrange- 
ments to  be  present  the  following  day.  That  the  court 
ordered  the  cause  to  be  tried,  which  was  done,  the 
evidence  of  appellee  heard  and  the  jury  returned  a 
verdict  for  appellee;  that  relying  on  the  statements  of 
the  court,  appellant's  evidence  was  not  before  the 
jury. 

The  other  affidavits  are  substantially  the  same  and 
we  set  out  the  substance  of  the  affidavit  of  the  man 
Jones,  because  it  is  admitted  that  he  was  the  agent  for 
appellant  and  was  at  the  time  acting  for  appellant 
in  the  matter. 

It  will  be  observed  that  the  affidavit  of  appellant's 
agent  nowhere  states  that  appellant  had  a  valid  de- 
fense to  this  action;  that  it  wholly  fails  to  point  out 
to  the  court  any  defense  that  appellant  might  have 
made  if  the  motion  for  a  new  trial  had  been  sustained. 
It  also  shows  that  at  the  time  of  the  trial  appellant 
was,  by  her  agent  and  attorneys,  in  the  court  room, 
and  it  nowhere  shows  that  the  court  refused  or  pre- 
vented the  appellant  filing  a  motion  and  affidavit  for 
a  continuance. 

In  these  important  particulars  this  cause  differs  ma- 
terially from  the  case  of  Edsall  v.  Ayres,  15  Ind.  286. 
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Applications  for  new  trials  are  always  addressed  to 
the  sound  discretion  of  the  court  before  whom  the 
cause  was  tried,  and  its  decision  will  be  presumed  to 
be  correct  and  in  accordance  with  the  justice  and 
merits  of  the  case,  unless  in  the  exercise  of  such  dis- 
cretionary power  the  court  has  plainly  committed  an 
error  prejudicial  to  the  rights  of  the  complaining 
party. 

It  would  seem  to  us  that  the  affidavit  of  appellant's 
agent  in  support  of  the  motion  for  a  new  trial,  under 
the  circumstances  stated  in  the  affidavit,  ouj^ht  to 
have  informed  the  court  not  only  that  appellant  had 
a  good  and  meritorious  defense  to  this  action,  but  it 
should  have  set  out  specifically  what  the  defense  was, 
so  that  the  court  might  determine  whether  any  good 
would  come  from  a  retrial  of  the  cause. 

If  we  treat  the  judgment  in  this  cause  as  a  judg- 
ment by  default,  with  appellant  and  counsel  not  pres- 
ent at  the  time  it  was  taken,  still  in  a  motion  to  set 
aside  such  default  counsel  for  appellant  would  not 
contend  that  such  motion  would  be  sufficient  unless 
it  contained  the  specific  statement  of  a  valid  defense. 
The  record  in  this  cause  shows  a  trial  and  verdict  by  a 
jury.  To  set  this  verdict  aside,  appellant's  counsel 
cannot  contend  that  less  would  be  required  of  them 
than  would  be  required  in  the  setting  aside  of  a  de- 
fault. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 
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[No.  2,118.     Filed  March  16, 1897.] 

AQJSSOY.—LiabUity  of  Agent  for  Act  of  Sub-Agent— FraucL-^tai- 
ute  of  Limitations. — B,  a  general  loan  agent,  had  an  agreement 
with  a  local  loan  agency  by  which  such  local  agency  was  to  receive 
applications  for  loans  and  forward  same  to  B,  and  in  the  event 
that  a  loan  was  thus  made  the  commission  paid  was  to  be  shared 
by  both.  Through  the  local  agency,  A  made  application  for  a  loan 
which  in  pursuance  of  the  agreement  was  procured  by  B,  the  gen- 
eral agent,  and  a  draft  for  the  money,  payable  to  A,  was  for- 
warded to  the  local  agents  with  instructions  to  see  that  all  liens 
and  incumbrances  were  paid  that  were  on  the  land  offered  for 
security,  and  to  complete  the  loan.  The  local  agents  notified  A 
that  it  was  necessary  for  him  to  endorse  the  draft  to  them  that  they 
might  pay  off  a  certain  school  fund  mortgage,  and  the  endorsement 
was  made.  One  of  the  locsd  agents  who  was  also  county  auditor, 
fraudulently  delivered  up  the  school  fund  note  and  mortgage,  folly 
receipted  and  satisfied,  but  the  school  fund  lien  was  not  in  fact 
paid,  but  the  amount  thereof  retained  by  the  local  agents.  After- 
wards the  school  fimd  mortgage  was  enforced  against  A.  Held, 
that  A  had  a  cause  of  action  against  B  for  the  recovery  of  the 
money.  Held,  also,  that  the  acts  of  the  auditor  amounted  to  a 
fraudulent  concealment,  and  the  statute  of  limitations  did  not  be- 
gin to  run  against  A,  the  mortgagor,  until  knowledge  came  to  him 
of  the  fact  that  said  mortgage  had  not  been  paid. 

From  the  Daviess  Circuit  Court.    Affirmed. 

W.  R.  Oardtnery  C.  O.  Gardiner  and  W.  R.  Gar- 
diner ^  Jr,,  for  appellant. 

Arnold  J.  Padgett^  Alvin  Padgett  and  J,  W.  Ogden^ 
for  appellees. 

CoMSTOCK,  C.  J. — Trial  by  the  court  and  judgment 
below  in  favor  of  appellee.  The  errors  assigned  are 
that  the  court  erred  in  overruling  appellant's  demur- 
rer to  the  complaint,  in  overruling  motion  for  a  con- 
tinuance, and  overruling  motion  for  a  new  trial. 
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The  complaint  is  assailed  upon  two  grounds.  First, 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  second,  that  it  shows  upon  its  face 
that  the  cause  of  action  is  barred  by  the  six  years' 
statute  of  limitations. 

The  complaint  avers,  in  substance,  that  in  the  year 
1888,  Thomas  C.  Day  and  William  C.  Griffith  were, 
under  the  firm  name  of  Thomas  C.  Day  &  Company, 
engaged  in  the  business  of  loaning  money'  having 
their  principal  place  of  business  at  Indianapolis,  In- 
diana; that  they  were  general  agents  in  the  State  of 
Indiana  for  loaning  money  of  the  Aetna  Life  Insur- 
ance Company;  that  Lavelle  &  Clark  were  also  en- 
gaged in  the  business  of  loaning  money,  and  their 
place  of  business  was  Washington,  Indiana;  that  Day 
&  Company  and  Lavelle  &  Clark  had  an  agreement 
with  each  other  bv  which  Lavelle  &  Clark  were  to 
procure  customers  and  contracts  for  Day  &  Company 
as  agents,  to  obtain  loans  for  such  customers,  and  di- 
vide with  each  other  the  commissions  obtained  there- 
from ;  that  appellee,  Dages,  applied  to  Lavelle  &  Clark 
for  a  loan;  that  Lavelle  &  Clark,  in  pursuance  of  the 
agreement  made  with  Day  &  Company,  procured  him 
to  sign  a  contract,  employing  Day  &  Company  as  his 
agents  to  procure  for  him  a  loan,  agreeing  to  pay  them 
a  certain  commission  for  their  services,  which  agree- 
ment was,  by  Lavelle  &  Clark,  forwarded  to  Day  & 
Company,  who  accepted  the  same  and  thereupon,  as 
the  agents  of  appellee.  Day  &  Company  procured  for 
him  a  loan  of  f  750.00 ;  that  by  the  terms  of  the  agree- 
ment between  Day  &  Company  and  Lavelle  &  Clark, 
Day  &  Company  were  to  procure  the  loan,  forward  the 
same  to  Lavelle  &  Clark,  who  would  then  attend  to 
the  closing  of  the  loan ;  that  Day  &  Company  procured 
the  loan,for  appellee,  sent  the  money  by  draft  to  La- 
Telle  &  Clark,  payable  to  appellee,  together  with  the 
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notes  and  mortgage  for  the  plaintiff  to  execute,  and 
with  instructions  to  Lavelle  &  Clark  to  see  that  all 
liens  and  incumbrances  were  paid  that  were  then  on 
the  land  offered  as  security,  so  that  the  lien  of  the 
mortgage  to  the  Aetna  Life  Insurance  Company 
would  be  the  first  lien ;  that  Lavelle  &  Clark  received 
the  papers  and  draft  from  Day  and  Griflftth  and  noti- 
fied appellee  that  it  was  necessary  for  him  to  endorse 
the  draft  to  them  so  that  they  might  procure  the 
money  to  pay  off  liens,  among  which  was  a  school 
fund  mortgage  upon  which  there  was  then  due  a  bal- 
ance of  $92.25;  that  appellee  thereupon  endorsed  the 
draft  as  required,  and  Lavelle  &  Clark  drew  the  money 
thereon ;  that  Lavelle  was  at  that  time  the  auditor  of 
Daviess  county,  Indiana,  in  w^hich  county  the  land 
mortgagied  was  situated;  that  Lavelle  &  Clark  pro- 
ceeded to  close  up  said  loan  and  pay  off  the  liens  on 
the  land;  that  Lavelle,  as  the  auditor  of  the  county, 
turned  over  to  the  appellee,  Dages,  the  school  fund 
note  and  mortgage,  fully  receipted  and  "satisfied;" 
that  appellee  believed  that  the  same  had  been  paid 
and  properly  satisfied,  and  that  he  did  not  know  any 

different  until  the day  of ,  1894,  when 

the  then  auditor  of  Daviess  county  brought  suit  upon 
the  same;  that  upon  the  trial  of  said  suit  it  was  shown 
that  the  money  had  never,  in  fact,  reached  the  treas- 
urer of  the  county,  and  a  judgment  was  rendered 
against  him  for  said  balance  and  interest;  that  La- 
velle &  Clark  and  Day  and  Griffith  never  paid  the 
money  due  on  said  school  fund  mortgage  to  the  treas- 
urer of  the  county,  but  that  they  unlawfully  converted 
the  same  to  their  own  use;  that  at  the  October  term, 
1894,  of  the  Daviess  Circuit  Court,  the  auditor  of  said 
county  recovered  judgment  against  the  appellee  for 
the  sum  of  f  140.52;  that  since  then  he  has  mi^de  a  de- 
mand on  the  said  Lavelle  &  Clark  and  the  said  Day 
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and  Orifflth  for  the  payment  of  said  money  and  in- 
terest, which  they  refused  to  pay ;  that  GriflBth  is  dead 
and  his  estate  settled;  Lavelle  &  Clark  made  default. 

These  averments  are  to  the  effect  that  at  the  in- 
stance of  Lavelle  &  Clark,  appellee  applied  to  Day  & 
Company  to  procure  for  him  a  loan.  They  procured 
the  money,  sent  it  by  draft  in  his  name  to  Lavelle  & 
Clark,  and  directed  them  to  see  that  it  was  applied  to 
the  payment  of  all  liens  and  incumbrances  then  on 
the  real  estate  of  the  appellee,  so  that  the  mortgage 
to  be  given  to  the  Aetna  Life  Insurance  Company 
should  be  the  first  lien;  they,  Lavelle  &  Clark,  pro- 
cured the  draft  to  be  endorsed  to  them  for  this  pur- 
pose;  they  received  the  money  thereon  and  engaged 
to  do  what  Day  &  Company  had  instructed  them  to  do, 
and  for  which  services,  in  connection  with  other  serv- 
ices to  be  rendered  in  and  about  the  making  of  said 
loan,  they  were  to  receive  from  Day  &  Company  2  per 
cent,  of  the  5  per  cent,  commission  agreed  to  and  ac- 
tually paid  by  appellee  to  Day  &  Company. 

It  is  clear  that  in  this  transaction  they  were  acting 
as  the  representatives  of  Day  &  Company ;  instructions 
were  given  them  by  Day  &  Company  to  do  certain 
things  in  the  interest  of  their  principal,  the  Aetna 
Life  Insurance  Company;  at  their  instance  they  pro- 
cured the  money  from  appellee,  agreeing  to  apply  it  in 
the  discharge  of  liens  that  the  Aetna  Life  Insurance 
Company  might  be  secure  in  its  investment.  We 
think  appellant  should  not  be  heard  to  say  that  La- 
velle &  Clark  were  not  acting  for  them  and  thus  es- 
cape responsibility  for  the  bad  faith  of  one  whom  they 
had  intrusted  with  their  business.  Dodds  v.  Vannoy^ 
Admr.,  61  Ind.  89. 

The  mortgage  and  notes  given  by  appellee  to  secure 
the  school  fund,  having  been  surrendered  to  him, 
marked  "satisfied,''  by  the  representative  of  the  ap- 
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pellant,  which  representative  was,  at  the  time,  au- 
ditor of  said  county,  and  the  proper  officer  to  cancel 
said  mortgage  upon  the  payment  of  the  debt  to  secure 
which  it  had  been  given,  and  who,  under  the  direction 
of  appellant,  had  received  from  appellee  the  money 
with  which  to  pay  said  indebtedness,  was  a  fraud 
amounting  to  concealment  upon  the  part  of  said  rep- 
resentative, and  the  statute  of  limitations  would  not 
begin  to  run  against  said  mortgagor  until  knowledge 
cs^e  to  him  of  the  fact  that  said  mortgage  had  not 
been  paid.  Boyd  v.  Boydy  27  Ind.  429 ;  Dorsey  Machine 
Company  v.  McCafrey,  139  Ind.  545,  and  the  author- 
ities therein  cited. 

It  was  not  negligence  upon  his  part  to  rely  upon  the 
truth  of  the  endorsement  of  the  proper  officer  to  whom 
he  had  actually  paid  the  money.  The  demurrer  to  the 
complaint  was  properly  overruled.  Its  allegations  are 
amply  sustained  by  the  evidence. 

Appellant  insists  that  the  court  erred  in  overruling 
his  motion  for  a  continuance  of  the  caute  when  ap- 
pellee had  rested  his  case.  Appellant  moved  for  a 
continuance  of  the  cause  because  of  surprise  at  the 
testimony  of  appellee  and  one  August  Farrel,  as  to 
the  presence  and  participation  of  the  appellant  and 
one  John  E.  Springer  in  the  paying  out  of  the  money 
on  the  liens  against  appellee's  land;  to  which  ruling 
proper  exception  w^as  taken,  and  which  is  assigned  as 
error  in  this  appeal. 

We  think  in  this  ruling  of  the  court  there  was  no 
error.  The  presence  of  the  appellant  at  that  time 
would  not  change  the  liability  of  appellant  under  the 
averments  of  the  complaint,  or  under  the  evidence  ad- 
duced at  the  trial. 

Judgment  affirmed. 
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[No.  1,887.    Filed  March  16.  18»7.1 

Waters. — Diversion  of  Water  from  Lake  by  Water  Company. — The 
diversion  of  water  from  a  lake  by  a  water  works  company  in  sup- 
plying a  city  with  water  is  an  extraordinary  use  of  the  water 
which  can  only  be  exercised  reasonably  and  with  proper  regard  for 
the  rights  of  others.  « 

Same. — Diverting  Water  from  Lake  by  Water  Company. —  Liability 
to  Riparian  Ovmer, — Where  water  works  erected  at  the  margin  of 
a  lake  for  the  purpose  of  supplying  a  city  with  water  results  in  a 
perceptible  diminution  of  the  water  opposite  the  lands  of  another 
riparian  owner  to  his  injury  during  dry  seasons,  an  action  will  lie 
against  the  water  company  for  the  damages  accrued  to  the  date  of 
the  commencement  of  the  action. 

Limitation  of  Action. — Special  Damages  for  Diversion  of  Water.— 
In  an  action  for  an  unreasonable  diversion  of  the  water  of  a  lake  at 
certain  seasons,  the  statute  of  limitation  runs  from  the  occurrence 
of  the  special  damages  for  which  complaint  is  made. 

Same. — tjiabUity  for  Unreasonable  Diversion  of  Water  from  Lake. — 
Measure  of  Damages. — In  an  action  by  a  riparian  owner  against  a 
water  company  for  an  imreasonable  diversion  of  water  from  a  lake, 
the  measure  of  damages  is  the  difference  in  the  rental  value  of  the 
property  injured. 

From  the  Porter  Circuit  Court.    Affirmed. 

A.  D.  Bartholomew  and  A.  L.  JoneSy  for  appellant. 

E.  D.  Crumpacker,  Chrant  Crumpacker  and  William 
Johnston,  for  appellee. 

Black,  J. — In  this  action  the  appellee  recovered  a 
judgment  for  damages  against  the  appellant  for  al- 
leged wrongful  diversion  of  the  water  of  a  small  lake 
known  as  Flint  Lake,  in  Porter  county. 

The  facts  upon  which  the  material  questions  to  be 
decided  depend  may  be  briefly  stated,  in  substance,  as 
follows: 

At  the  commencement  of  the  action,  in  December, 
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1894,  the  appellee  was,  and  since  June,  1890,  had  been, 
the  owner  in  fee  simple  and  in  possession  of  a  tract 
of  land  on  which,  in  part,  and  running  to  within  500 
feet  of  the  north  line  thereof,  said  lake  is  situated,  be- 
ing a  clear  water  lake,  a  natural,  permanent  body  of 
water,  covering  about  one  hundred  and  sixty  acres. 
Said  lake  is  connected  by  a  channel  with  Long  Lake,  a 
smaller  body  of  clear  water,  and  had  an  outlet 
through  which,  formerly,  the  surplus  water  flowed  off. 
In  1885,  said  real  estate  was  owned  in  fee  simple  and 
in  possession  of  Joseph,  James,  Alvah  and  John 
Leonard.  In  1887,  said  Joseph,  James  and  Alvah 
Leonard  conveyed  their  title  and  interest  in  said  land 
to  said  John  Leonard,  who  then  took  possession  and 
occupied  the  land  till  June,  1890,  when  he  conveyed 
the  land  in  fee  simple  to  the  appellee,  who,  prior  to 
that  time,  had  no  property  or  interest  in  said  land  and 
did  not  own  any  land  bordering  on  or  connected  with 
Flint  Lake. 

In  February,  1885,  the  City  of  Valparaiso,  which  is 
about  three  miles  south  of  Flint  Lake,  by  ordinance, 
authorized  the  construction  and  maintenance  of  a 
system  of  water  works  to  supply  said  city  and  its  in- 
habitants with  water,  to  be  obtained  from  said  Flint 
Lake,  and  granted  to  George  P.  Smith,  Micaiah 
Walker  and  Don.  A.  Salyer,  and  their  successors  and 
assigns,  the  right  to  lay  pipes  along  and  through  the 
streets  and  public  grounds  of  said  city,  build  and 
maintain  a  system  of  water-works  and  supply  the 
city  with  water  for  fifty  years;  said  water- works  ma- 
chinery and  pipes  to  have  a  capacity  of  one  million 
gallons  of  water  for  every  twenty-four  hours,  such 
capacity  to  be  increased  as  the  growth  and  needs  of 
the  city  might  require. 

Afterward,  the  appellant  was  incorporated  under 
the  laws  of  this  State,  as  a  company,  for  the  purpose  of 
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constructing,  maintaining  and  operating  said  system 
of  water- works;  and  the  rights  and  privileges  so 
granted  were  assigned  to  the  appellant.  Thereupon, 
the  appellant  constructed  said  system  and  bought  a 
tract  of  land  bordering  on  Flint  Lake  and  built 
thereon  pumping  works  at  the  east  side  of  the  lake, 
nearly  one-half  mile  from  appellee's  said  land,  and 
laid  twelve-inch  water  pipes  from  the  lake  to  the  city. 

On  the  1st  of  January,  1886,  the  appellant  com- 
menced to  pump  water  from  the  lake  and  to  supply  the 
city  and  its  people  with  water  under  said  ordinance, 
and  continued  so  to  do  to  the  commencement  of  this 
action.  At  the  time  when  it  so  began  to  pump  water  at 
its  said  water- works,  said  land,  which  was  on  the 
north  side  of  the  lake,  and  then  owned  by  the  Leon- 
ards, was  wild  and  uncultivated  and  covered  with 
timber  and  was  used  for  grazing  and  stock  purposes 
only.  The  appellee  purchased  the  land  for  the  pur- 
pose of  making  it  a  popular  summer  resort  and 
erected  structures  and  made  improvements  upon  it 
for  such  purpose,  and  so  used  it,  and  the  business  so 
carried  on  by  him  there  became  and  was  very  profita- 
ble to  him.  For  the  last  two  vears  before  the  com- 
mencement  of  this  action,  and,  especially,  for  the  last 
preceding  year,  the  appellant  had  pumped  the  water 
out  of  the  lake,  without  anv  le.ive  or  license  from  the 
appellee,  in  such  quantity  that  it  had  caused  the  water 
to  be  lowered  so  that  it  disappeared  from  the  appel- 
lee's wide,  sandy,  sloping  beach,  and  receded  to  deep 
water  beyond  the  muck  line  and  rendered  the  appel- 
lee's land  less  valuable  for  the  purpose  for  which  he  so 
used  it. 

When  the  appellee  purchased  said  land,  the  appel- 
lant's works  had  been  so  in  operation  a  number  of 
years,  of  which  the  appellee  had  knowledge.  While 
the  Leonards  owned  the  land  they  resided  in  Valpa- 
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raiso  and  had  their  dwellings  there  connected  with 
said  water- works,  and  used  the  water  so  supplied. 

It  appears  that  the  supply  of  water  from  said  lake 
was  sufficient  to  meet  all  the  demands  upon  it,  made 
by  the  operation  of  appellant's  water-works,  without 
perceptible  and  material  diminution  of  the  height  of 
the  water  at  its  natural  stage  until  after  the  appel- 
lee's purchase  and  improvement  of  said  land;  but 
thereafter  the  pumping  of  the  water,  together  with 
the  dryness  of  the  seasons,  caused  the  level  of  the 
lake  to  fall  perceptibly  and  considerably,  and  the 
pumping  caused  it  to  fall  much  lower  than  it  was 
caused  to  fall  by  the  dryness  of  the  season.  It  ap- 
peared that  the  use  of  the  water  by  the  appellant  had, 
of  itself,  no  material  and  sensible  effect  upon  the  level 
of  the  water  until  within  three  years  before  the  com- 
mencement of  the  action. 

The  complaint  demanded  damages  in  a  sum  stated, 
and  also  prayed  for  an  injunction;  but  the  court 
treated  the  cause,  and  caused  it  to  proceed  upon  the 
theory  that  it  was  an  action  at  law,  for  damages  alone; 
and  upon  trial  by  jury  a  verdict  for  the  appellee  for 
damages  in  the  sum  of  f  150.00  was  returned.  The 
theory  upon  which  the  case  proceeded  in  the  court  be- 
low follows  it  to  this  court. 

It  is  contended  on  behalf  of  the  appellant,  that,  the 
water-works  plant  being  a  permanent,  useful,  neces- 
sary and  authorized  improvement  for  the  purpose  of 
supplying  the  city  with  water,  and  there  not  being 
any  charge  of  negligence  in  the  construction  or  use 
thereof,  it  could  not  be  regarded  as  a  nuisance,  and 
the  appellee,  if  the  proper  person,  could  recover  dam- 
ages past,  present,  and  prospective;  but  that  there 
could  be  but  one  action  for  damages  in  such  case,  in 
which  the  measure  of  damages  should  be  the  differ- 
ence between  the  market  value  of  the  land  before  and 
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after  the  injury;  that  the  theory  upon  which  the 
cause  was  tried,  being  that  the  appellee  could  recover 
only  such  damages  as  had  accrued  at  the  commence- 
ment of  the  action,  was  wrong,  and  that  the  measure 
of  damages  adopted  by  the  trial  court,  in  admitting 
evidence  and  in  instructing  the  jury,  being  the  differ- 
ence in  the  rental  value  of  the  appellee's  premises  for 
the  two  years  preceding  the  commencement  of  the  ac- 
tion,  caused  by  the  diversion  of  the  water  of  the  lake 
by  the  appellant,  was  erroneous. 

It  is  also  contended  by  the  learned  counsel  for  the 
appellant,  that  the  appellee  is  not  the  party  injured 
by  the  infringement  of  riparian  rights;  that  the  cause 
of  action  accrued  at  the  time  when  the  appellant 
erected  its  water-works  and  commenced  to  pump 
water  from  the  lake;  that  all  the  damages  that  would 
accrue  could  have  been  ascertained  at  such  time;  that 
the  persons  then  owning  the  land  were  the  ones  who 
were  damaged  and  the  proper  persons  to  bring  the 
action  for  damages,  and  the  appellee,  having  pur- 
chased after  the  injury  had  been  done,  with  full  no- 
tice, had  no  cause  of  action;  and  that  if  any  cause  of 
action  ever  did  exist,  it  was  barred  by  the  statute  of 
limitations,  as  not  having  accrued  within  six  years 
before  the  commencement  of  the  action. 

Each  riparian  proprietor  is  entitled  to  a  reasonable 
use  of  water  for  purposes  not  domestic.  The  ques- 
tion whether  the  quantity  which  he  is  diverting  is  rea- 
sonable is  not  to  be  determined,  in  a  case  like  this,  by 
the  requirements  of  his  business,  but  rather  by  deter- 
mining whether  his  use  is  reasonable  and  apportion- 
ate  with  reference  to  the  quantity  of  water  usually  in 
the  stream  or  body  of  water,  and  whether  the  com- 
plaining riparian  owner  is  substantially  damaged  by 
being  deprived  of  his  reasonable  use.  If  the  business 
require  and  use  more  water  than  can  be  permanently 
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diverted  without  injury  to  the  right  of  another  ripa- 
rian proprietor,  he  has  a  cause  of  action.  The  necessi- 
ties of  one  proprietor's  business  cannot  be  taken  as 
the  standard  of  another's  rights  in  the  water  which 
both  have  a  right  to  use  to  a  reasonable  extent. 

In  determining  the  use  that  may  be  made  of  water 
by  a  riparian  owner,  reference  must  be  had,  therefore, 
to  the  quantity  of  water  in  the  stream  or. lake.  If 
there  is  not  more  than  is  necessary  to  supply  the 
primary,  or  ordinary  wants  for  domestic  purposes, 
no  one  can  use  the  water  for  any  secondary,  or  extra- 
ordinary, purposes.       ' 

If  the  company  owning  water- works,  lawfully  con- 
structed, operates  them  in  an  unreasonable  manner, 
it  will  be  liable  for  the  damages  resulting  from  such 
unreasonable  use. 

The  diversion  of  water  by  such  a  company  is  an  ex- 
traordinary use,  which  can  only  be  exercised  reason- 
ably and  with  proper  regard  for  the  rights  of  other 
proprietors.  If  it  does  no  perceptible  damage  to  other 
riparian  owners,  no  substantial  damages  can  be  recov- 
ered; but  if  by  an  unreasonable  use  others  are  de- 
prived of  the  reasonable  use,  an  action  will  lie  for  such 
damages. 

The  use  by  the  upper  proprietor  must  be  reason- 
able, Dilling  v.  Murray,  6  Ind.  324 ;  and  the  lower  pro- 
prietor is  entitled  to  the  natural  flow,  without  diminu- 
tion to  his  injury.    Mitchell  v.  Parka,  26  Ind.  354. 

A  riparian  proprietor  has  not  the  right  to  divert  the 
stream  permanently  from  its  natural  course,  and  thus 
deprive  others  of  their  rights  therein;  and  the  purpose 
for  which  the  water  diverted  may  be  used  (as,  to  sup- 
ply a  neighboring  town  with  water)  makes  no  dififer- 
ence  as  to  the  force  and  effect  of  this  rule.  Rigney  v. 
Tacomn  Light  &  Water  Co.,  9  Wash.  576,  26  L.  B.  A. 
425,  38  Pac.  147. 


NOVEMBER  TERM,  1896— Vol.  17.         239 

Valparaiso  City  Water  Company  v.  Dickover. 

In  that  case  it  is  stated  that  the  legal  remedy  of  the 
party  injured  by  the  diversion  would  be  confined  to 
past  injuries. 

In  Gould  on  Waters,  section  214,  it  is  said,  that  "by 
the  weight  of  authority,  neither  an  upper  or  lower  pro- 
prietor can  maintain  an  action  for  the  diversion;  the 
raising  or  the  detention  of  water  by  a  neighbor  upon 
the  stream,  which,  being  reasonable  in  mode  and  de- 
gree, is  not  the  cause  of  actual  perceptible  damage. 
Under  this  rule,  as  no  right  of  action  accrues  until  in- 
jury is  inflicted,  no  prescription  begins  to  run  until 
that  time/^ 

It  does  not  appear  that  there  had  been  an  unreason- 
able use  prior  to  the  purchase  and  improvement  of  the 
land  by  the  appellee. 

The  parties  each  owned  land  bordering  on  the  lake. 
The  appellant  diverted  the  water  for  the  purpose  of 
supplying  the  city  by  means  of  water- works,  the  diver- 
sion resulting  in  a  sensible  diminution  of  the  water 
opposite  the  land  of  the  appellee  in  dry  seasons,  so 
that  thereby  the  appellee  was  specially  and  materi- 
ally injured  in  the  use,  as  a  popular  summer  resort,  of 
his  property  so  bordering  on  the  lake,  at  certain  pe- 
riods, prior  to  the  commencement  of  the  action. 

The  right  of  the  appellant  to  use  the  water  for  the 
purpose  for  which  it  is  used  by  it  is  not  questioned: 
but  damages  were  sought  and  recovered  for  such  an 
excessive  use  that  the  appellee  at  certain  times  was 
deprived  thereby  of  the  reasonable  use  to  which  he 
was  entitled  in  the  conduct  of  a  legitimate  business 
carried  on  by  him  upon  his  premises. 

The  action  is  not  one  brought  to  vindicate  a  legal 
right,  involving  facts  which  would  entitle  the  plain- 
tiff to  recover  nominal  damages  only  for  the  disturb- 
ance of  his  mere  legal  right  by  a  wrongful  diversion 
of  water  without  returning  it  to  the  original  source 
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in  the  lake;  but  it  is  one  for  the  recovery  of  special 
damages  arising  from  the  disturbance  of  his  actual 
use,  the  injury  not  appearing  to  be  necessarily  per- 
manent, but  being  shown  to  have  existed  at  particular 
times. 

Where  the  structure  maintained  by  the  defendant, 
by  the  use  of  which  the  nuisance  is  created,  is  of  a 
permanent  character,  but  the  nuisance  itself  is  not  of 
a  permanent  character,  and  the  use  in  question  may  or 
may  not  be  injurious,  the  rule  that  but  one  action  will 
lie  in  which  the  plaintiff  may  recover  all  damages, 
past  and  prospective,  does  not  apply,  but  the  recovery 
will  be  for  the  damage  only  which  has  accrued  to  the 
date  of  the  commencement  of  the  action.  Gould  on 
Waters,  section  416. 

In  Miles  Y.  Wingate,  6  Ind.  458,  a  second  recovery 
for  the  continuance  of  a  nuisance,  occasioned  by  the 
defendant's  so  constructing  and  maintaining  a  roof 
as  to  cause  the  water  to  flow  from  it  against  the 
plaintiff's  house,  was  sustained. 

The  law  will  not  presume  that  the  thing  complained 
of  will  cause  permanent  injury  where  the  character 
of  the  injury  is  not  manifest  as  a  necessary  result  of 
the  existence  and  use;  but  it  devolves  upon  a  plain- 
tiff to  show  that  the  act  complained  of  necessarily 
causes  permanent  injury  to  the  value  of  the  property 
before  he  can  recover  in  one  action  more  than  the 
damage  already  accrued. 

A  distinction  is  made  in  the  authorities  between 
cases  in  which  the  nuisance  is  of  a  permanent  char- 
acter, and  cases  in  which,  though  the  structure  or  act 
or  use  which  occasions  the  nuisance  is  permanent  in 
character,  its  continuance  is  not  necessarily  injurious, 
but  may  or  may  not  be  so.  In  the  former  class  of 
cases,  the  damage  being  original,  and  such  that  full 
compensation  may  be  made  at  once,  the  statute  of  lim- 
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itations  begins  to  run  from  the  creation  of  the  per- 
manent nuisance;  while  in  the  latter  class  the  injury 
to  be  compensated  in  damages  is  that  which  has  ac- 
crued to  the  commencement  of  the  action,  and  for 
which  there  has  not  already  been  a  recovery  in  an- 
other action.  The  nuisance  in  the  latter  case  is  a 
continuing  one,  for  the  continuance  of  which  succes- 
sive actions  will  lie,  and  the  statute  begins  to  run 
from  the  occurrence  of  the  injury  of  which  complaint 
is  made.  St.  LouiSy  etc.,  R.  W.  Co.  v.  Biggs,  52  Ark.  240, 
12  S.  W.  331. 

For  a  collection  of  authorities  to  this  effect,  see  the 
note  to  the  last  mentioned  case  in  20  Am.  St.  174, 176 ; 
see,  also,  21  Am.  and  Eng.  Ency.  of  Law,  214,  et  seq. 

In  Woodin  v.  Wmtworth,  57  Mich.  278,  23  N.  W.  813, 
it  was  held  that  the  measure  of  damages  for  such  an 
unreasonable  detention  or  diversion  of  the  natural 
flow  of  a  stream  as  prevented  a  lower  owner  from  get- 
ting enough  to  run  his  mill,  was  what  the  use  by  the 
mill  was  worth  during  the  period  of  such  deprivation. 
See  Crawford  v.  Parsons,  63  N.  H.  438;  City  of  Chi- 
cago V.  Huenerbein,  85  lU.  594;  Pinney  v.  Berry,  61 
Mo.  359. 

In  Thayer  v.  Brooks,  17  Ohio  489,  being  an  action  on 
the  case  for  nuisance  in  diverting  water  from  plain- 
tiflf's  mill  by  means  of  a  ditch,  the  court  said:  "The 
court  instructed  the  jury  that  the  owner  of  the  mill 
might  recover  for  the  injury  sustained  by  the  diminu- 
tion in  value  of  the  mill-site,  consequent  upon  the  di- 
version of  the  water.  This  was  going  too  far.  Sup- 
posing the  party  liable  at  all,  he  was  only  liable, 
under  any  form  of  declaration,  for  damages  actually 
sustained  prior  to  the  commencement  of  the  suit." 

In  King  v.  United  States,  59  Fed.  9,  in  the  United 
States   Circuit   Court,    District   of   South   Carolina, 
Vol.  17—16 
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where  the  damages  allowed  because  of  injury  to  land 
caused  by  a  cross-tide  dam  were  measured  by  the  dif- 
ference in  the  market  values  of  the  land,  although  the 
water  of  the  river  was  raised  and  thrown  back  on  the 
plantation  when  the  dam  was  built,  yet  it  was  held 
that  the  six  years  limitation  did  not  begin  to  run 
until  the  full  consequences  were  ascertained  and  real- 
ized three  years  later. 

In  Colrick  v.  Stvinbume,  105  N.  Y.  503, 12  N.  E.  427, 
it  was  held,  that  the  diversion  of  the  water  of  a  spring 
from  its  natural  channel  by  the  owner  of  the  land  on 
which  the  spring  was  situated,  whereby  an  owner  be- 
low was  deprived  of  the  use  of  the  water  for  his  tan- 
nery, was  a  legal  injury  for  which  the  injured  party 
was  entitled  to  compensation  in  damages;  that  the 
question  whether  the  use  by  the  owner  of  the  spring 
was  a  reasonable  exercise  of  his  rights  was  one  of  fact 
for  the  jury;  that  the  proper  rule  of  damages  was  the 
diminished  rental  value  of  the  tannery  premises  for 
the  purposes  of  that  business  during  the  period  of  the 
diversion;  and  that  the  diversion  was  a  continuing 
injury,  the  wrong  not  being  referable  exclusively  to 
the  day  when  the  original  wrong  was  committed,  and 
the  action  was  not  barred  by  the  statute  of  limita- 
tions, except  as  to  the  damages  accrued  prior  to  the 
statutory  period  of  limitation  before  the  commence- 
ment of  the  action. 

The  purpose  of  this  action  is  not  to  question,  and  its 
result  does  not  determine,  the  right  of  the  appellant 
to  take  water  from  the  lake;  nor  is  it  the  purpose  or 
result  of  the  action  to  prevent  it  from  taking  more 
than  a  certain  limited  quantity  of  water.  The  grava- 
men is  the  damage  caused  by  the  extraordinary  diver- 
sion of  the  water  in  such  quantity  as  to  be  unrea- 
sonable, in  consideration  of  the  supply  of  water  in  the 
lake,  and  the  plaintiff's  right  to  a  reasonable  enjoy- 
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ment  of  the  lake  in  the  condition  in  which  it  would  be 
but  for  such  unreasonable  use  by  the  defendant. 

In  such  case,  damages  actually  accrued  before  ac- 
tion brought  can  be  recovered,  and  the  difference  in 
the  rental  value  is  a  proper  measure  thereof;  and  any 
further  damages  must  be  recovered  in  a  separate  ac- 
tion when  they  actually  accrue,  and  the  statute  runs 
from  the  time  the  special  damage  complained  of  oc- 
curred.   Gould  on  Waters,  sections  411,  412. 

We  And  no  available  «rror. 

Judgment  aflfirmed. 

CoMSTOCK,  C.  J.,  did  not  take  part  in  this  cause. 


Sanders,  Administratrix,  v.  Hartge  et  al. 

[No.  1,598.    Filed  March  17,  1807.] 

Judicial  Noticb. — As  to  Terms  of  Circuit  Court.—The  AppeUate 
Court  takes  judicial  notice  of  the  terms  of  a  circuit  court. 

Officers. — CouivtylClerk. — Presumption, — Claim  Against  Decedents 
Estate. — In  the  absence  of  a  showing  to  the  contrary  it  must  be 
presumed  that  a  county  clerk,  being  a  public  officer,  did  what  the 
law  required  him  to  do,  and  that  a  claim  filed  against  a  decedent's 
estate  was  properly  transferred  to  the  issue  docket. 

PLEADma. — Plea  in  Abatement  and  Plea  in  Bar,— Order  of  Plead- 
ing,— A  plea  in  abatement  must  precede  an  answer  in  bar. 

&AME,—CompUiint,-^JRecovery  Only  Upon  Theory  Declared  Upon.— 
Where  an  express  contract  is  declared  upon  there  can  be  no  recov- 
ery on  an  implied  contract,  or  upon  the  quantum  meruit. 

From  the  Delaware  Circuit  Court.    Reversed. 

John  W.  Ryan^  W.  A.   Thompson^  J.  N.  Templer 
and  E.  R.  Templer ^  for  appellant. 

Wagner  &  Bingham^  for  appellees. 

Wiley,  J. — The  appellant  was  the  administratrix 
of  the  estate  of  «Tohn  F.  Sanders,  her  deceased  hus- 
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band.    The  deceased  was  a  lawyer  and  practiced  his 
profession  at  Muncie,  Indiana,  where  he  died. 

The  record  recites  that  "on  the  20th  day  of  May, 
1893,  the  plaintiflf  ♦  ♦  ♦  filed  in  the  clerk's  office 
of  the  Delaware  Circuit  Court  the  following,  her  com- 
plaint," etc. 

To  the  original  complaint  the  appellant  addressed 
a  demurrer,  which  was  sustained  by  the  court,  and  on 
December  8,  1893,  the  same  being  the  third  judicial 
day  of  the  November  term  of  said  court,  the  appellee 
filed  her  amended  complaint  in  two  paragraphs.  The 
substance  of  the  first  paragraph  is  that  on  or  about 
October  1,  1890,  one  Hannah  J.  Puckett  placed  in  the 
hands  of  the  decedent  $739.26  to  be  loaned  for  her; 
that  at  that  time  the  said  decedent  held  himself  out 
as  a  money  lender  and  attorney  at  law,  and  that  she 
specially  instructed  him  .to  use  great  care  and  dili- 
gence in  loaning  the  same,  and  to  make  the  loan  on 
good  and  sufficient  security;  that  he  accepted  said 
money  and  agreed  and  contracted  with  said  Hannah 
J.  Puckett  to  loan  the  same  and  to  use  great  care  in 
making  the  loan,  and  that  he  would  only  loan  it  on 
good  and  sufficient  security;  that  he  loaned  said  money 
to  parties  who  were  insolvent,  and  that  the  security 
taken  by  him  was  wholly  insufficient  and  worthless 
and  that  by  reason  thereof  said  money  was  lost  to  the 
said  Puckett  and  to  the  claimant;  that  a  commission 
was  paid  said  Sanders  for  his  services  in  loaning  said 
money;  that  the  said  Puckett  is  dead  and  that  appel- 
lee is  her  only  child  and  heir  at  law;  that  there  was  no 
indebtedness  against  the  estate  of  said  Puckett ;  that 
no  administration  was  had  upon  her  estate;  that  the 
claimant  is  the  owner  of  the  claim  herein  and  that 
there  are  no  set-oflfs  against  it. 

The  second  paragraph  avers  that  on  or  about  the 
1st  of  October,  1890,  Hannah  J.  Puckett  employed 
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John  F.  Sanders,  an  attorney  at  law,  to  prosecute  for 
her  an  action  upon  a  promissory  note;  that  he  ac- 
cepted said  employment;  that  a  consideration  was 
paid  him  for  his  services;  that  said  note  was  the  one 
described  in  the  preceding  paragraph;  that  judgment 
was  procured  thereon  for  ?851.85;  that  said  Sanders 
could,  by  using  due  skill  and  diligence,  have  collected 
said  judgment,  but  that  he  failed  to  use  due  skill* and 
diligence  in  ordering  execution  upon  said  judgment, 
by  reason  of  which  said  amount  was  wholly  lost  to 
the  said  Hannah  J.  Puckett  and  this  claimant.  Then 
follow  averments  of  the  death  of  said  Puckett  and 
that  appellee  is  her  only  heir  at  law. 

Each  of  these  paragraphs  is  verified  as  a  claim 
against  an  estate. 

It  is  proper  here,  also,  to  state  that  each  paragraph 
of  the  complaint  charges  that  one  Caleb  G.  Puckett 
was  the  surviving  husband  of  Hannah  J.  Puckett,  de- 
ceased; that  by  virtue  of  an*  antenuptial  agreement 
between  the  said  Hannah  and  Caleb,  he  had  no  in- 
terest in  her  estate,  and  that  he  was  made  a  party  de- 
fendant by  leave  of  court  to  answer  as  to  any  interest 
he  might  have.  Thereupon  the  said  Caleb  G.  Puckett 
filed  a  disclaimer. 

To  this  amended  complaint,  the  appellant  filed  an 
answer  in  bar,  in  four  paragraphs.  This  answer,  over 
the  appellee's  objections  and  exception,  was  with- 
drawn by  the  appellant  and  she  filed  an  answer  in  one 
paragraph,  which  is  a  general  denial.  Upon  the 
sworn  application  of  the  appellee,  Caleb  G.  Puckett 
at  this  time  was  admitted  as  a  party  defendant,  and, 
as  above  stated,  filed  his  disclaimer,  and  thereupon 
the  appellant  filed  her  plea  in  abatement,  the  mate- 
rial averments  of  which  are,  that  the  claim  in  contro- 
versy had  never  been  filed  against  the  estate  of  the 
decedent,  Sanders,  in  the  office  of  the  clerk  of  the  Del- 
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aware  Circuit  Court;  that  the  same  had  not  been  en- 
tered upon  the  appearance  and  claim  docket  in  the 
clerk's  oflSce;  that  said  administratrix  had  not  been 
given  an  opportunity  to  allow  or  reject  the  claim ;  that 
she  has  never  rejected  the  same  upon  the  appearance 
docket,  and  that  said  claim  had  not  been  verified  by 
the  claimant  or  any  one  on  her  behalf,  as  required  by 
statute. 

The  appellee  demurred  to  this  plea  in  abatement, 
which  the  court  sustained,  and  the  appellant  excepted. 

Trial  by  jury,  verdict  for  plaintiff  for  |874.00,  and, 
with  their  general  verdict,  the  jury  returned  answers 
to  interrogatories  submitted  to  them  by  the  court. 
The  appellant  moved  the  court  for  judgment  in  her 
favor  on  the  answers  to  the  interrogatories,  notwith- 
standing the  general  verdict;  which  motion  was  over- 
ruled. Over  appellant's  motion  for  a  new  trial,  judg- 
ment was  rendered  for  appellee. 

Upon  appeal,  the  appellant  has  assigned  error  in 
this  court  as  follows:  First.  That  the  claim  or  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Second.  The  court  erred  in  sustain- 
ing the  demurrer  to  appellant's  plea  in  abatement. 
Third.  The  court  erred  in  overruling  the  demurrer  of 
appellant  to  the  amended  claim  or  complaint.  Fourth. 
The  court  erred  in  overruling  appellant's  motion  for 
judgment  non  obstante  veredicto.  Fifth.  The  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 
Sixth.  The  court  erred  in  rendering  final  judgment 
against  appellant  on  the  general  verdict. 

We  will  first  consider  the  second  assignment  of 
error.  Section  2465,  Burns'  R.  S.  1894  (2310,  Horner's 
R.  S.  1896),  provides  that  claims  against  an  estate 
shall  be  filed  in  the  clerk's  office  where  the  estate  is 
pending,  and  prohibits  actions  against  the  adminis- 
trator or  executor  by  complaint  and  summons. 
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Section  2473,  Burns'  R.  S.  1894  (2318,  Horner's 
R.  S.  1896),  is  as  follows:  "Immediately  upon  the  filing 
of  a  claim  against  an  estate,  the  clerk  shall  enter  the 
same  in  the  claim  docket  of  the  estate,  under  the  ap- 
propriate headings;  ♦  ♦  ♦  The  filing  of  the  claim, 
and  entry  thereof  upon  the  claim  docket,  shall  be 
deemed  the  commencement  of  the  action  upon  such 
claim  and  shall  be  all  the  notice  necessary  to  be  given 
to  the  executor  or  administrator  of  the  pendency  of 
the  action." 

By  the  provisions  of  section  2474,  Burns'  R.  S.  1894 
(2319,  Horner's  R.  S.  1 896),  it  is  made  the  duty  of  the 
administrator,  if  the  claim  shall  have  been  filed  and 
placed  on  the  appearance  docket  ten  days  before  the 
first  day  of  the  ensuing  term  thereof,  to  admit  or  re- 
fuse to  admit  such  claim  in  writing  on  the  margin  of 
the  appearance  docket  opposite  such  claim.  Under 
the  same  section,  if  such  claim  is  not  admitted,  the 
same  shall  be  transferred  to  the  issue  docket,  and 
shall  stand  for  trial  at  the  next  term  thereof  as  other 
civil  actions  pending  therein. 

Appellant's  plea  in  abatement  is  based  on  the  al- 
leged fact  that  the  claim  was  not  filed  in  the  clerk's 
office,  entered  on  the  claim  docket  and  passed  to  the 
issue  docket,  and  that  it  was  not  accompanied  by  an 
affidavit  as  required  by  statute.  The  position  assumed 
by  appellant  upon  this  question  is  at  least  a  novel  one. 
In  her  original  brief,  the  appellant  says:  "This  was 
an  action  commenced  in  the  court  below  by  the  appel- 
lee. Bertha  Hartge,  filing  a  pretended  verified  claim 
against  the  estate  of  the  appellant's  decedent  in  the 
clerk's  office.  This  claim  was  disallowed  by  the  ap- 
pellant and,  under  the  practice,  it  was  brought  upon 
the  issue  docket  as  a  suit  pending  in  the  court  below. 
The  first  thing  done  after  the  claim  had  laid  the  requi- 
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site  time  on  the  issue  docket,  was  that  the  appellant 
filed  her  demurrer  to  the  claim." 

The  record  contains  the  following  entry:  -^Be  it  re- 
membered that,  heretofore,  to-wit;  on  the  20th  day  of 
May,  3893,  the  plaintiff  ♦  ♦  ♦  filed  in  the  clerk's 
olHce  of  the  Delaware  Circuit  CJourt  the  following,  her 
complaint,"  etc. 

At  the  October  term,  1893,  of  said  court,  the  record 
shows  an  appearance  by  the  appellant  and  a  demur- 
rer by  her  to  the  complaint.  This  court  judicially 
knows  that  the  terms  of  the  Delaware  Circuit  Court 
begin  on  the  first  Mondays  of  January,  March,  June, 
September  and  November  of  each  year. 

It  affirmatively  appears  that  the  appellee's  claim 
was  filed  more  than  ten  days  before  the  September 
term,  1893,  of  said  court,  at  which  time  appellant  ap- 
peared and  filed  her  demurrer.  In  fact,  between  the 
filing  of  said  claim  and  the  beginning  of  the  Septem- 
ber term,  the  June  term  had  intervened. 

As  the  statute  makes  it  the  duty  of  the  clerk  to 
enter  such  claim  on  the  claim  docket  and,  if  not  ad- 
mitted, to  transfer  it  to  the  issue  docket  for  trial;  in 
the  absence  of  any  showing  to  the  contrary,  it  must 
be  presumed  that  the  clerk,  being  a  public  officer,  did 
what  the  law  required  him  to  do,  and  that  the  claim 
was  rightfully  transferred  to  the  issue  docket. 

Public  officers  are  presumed  to  do  their  duty.  State 
V.  Wenzel,  Y7  Ind.  428;  Adams  v.  Davis,  109  Ind.  10. 

But,  aside  from  this  presumption  that  the  clerk  did 
his  duty  and  that  the  claim  was'properly  placed  on  the 
issue  docket  for  trial,  we  think  the  facts  appearing  in 
the  record  estop  appellant  from  asserting  any  right 
she  may  have  had  by  reason  of  her  plea  in  abatement. 
She  appeared  and  demurred  to  the  original  complaint; 
her  demurrer  was  sustained;  an  amended  claim  or 
complaint  was  filed ;  she  demurred  to  that  and  it  was 
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overruled,  and  appellant  then  answered  in  bar.  After 
such  answer,  appellee  amended  her  claim  by  making 
a  new  party  and  thereupon  appellant  withdrew  her 
answer  in  bar  and  filed  her  plea  in  abatement. 

It  is  a  statutory  rule  that  a  plea  in  abatement  must 
precede  an  answer  in  bar,  and  so  the  courts  have  uni- 
versally held.  Collins  v.  Nichols^  7  Ind.  447;  Jones  v. 
Cincinnati^  Type  Foundry  Co,^  14  Ind.  89;  Field  v. 
Malone,  102  Ind.  251;  Olidden  v.  Henry,  104  Ind.  278; 
Brink  v.  Reid,  122  Ind.  257;  Watts  v.  Sweeney ,  127 
Ind.  116. 

But  it  matters  not  whether  this  claim  reached  the 
issue  docket  according  to  the  provisions  of  the  statute, 
for  the  appellant  entered  a  general  appearance  and 
thus  waived  any  possible  irregularity. 

In  the  case  of  Stapp  v.  MessekCy  Ean\y  94  Ind.  423,  the 
.  court  says:  "An  executor  or  administrator  may  require 
such  a  claim  to  be  brought  before  the  court  in  the 
mode  prescribed  by  the  decedent's  act,  but  he  is  not 
bound  to  do  so;  he  may  make  a  full  appearance  and 
demur  or  answer,  and  the  court  will  have  jurisdiction, 
and  the  parties  will  be  bound  by  such  subsequent 
pleadings,  as  if  they  were  required  by  law." 

In  FrazcVy  Exr.,Y.Boss,  66  Ind.  1,  the  Supreme  Court, 
speaking  by  Worden,  J.,  said:  "The  circuit  court  * 
*  *  had  jurisdiction  of  the  subject-matter;  and  the 
executor,  by  appearing  ♦  ♦  ♦  and  filing  his  demur- 
P^j.  ♦  ♦  ♦  waived  the  objection  that  the  claim 
had  not  been  before  filed  and  placed  upon  the  appear- 
ance docket." 

Morrison  v.  Kramer^  58  Ind.  38,  is  also  in  harmony 
with  the  last  two  cases  above  cited. 

From  the  recital  of  the  facts  in  the  record,  and 
these  authorities,  we  are  clearly  of  the  opinion  that 
the  court  did  not  err  in  overruling  appellee's  demurrer 
to  the  appellant's  plea  in  abatement. 
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The  fifth  assignment  of  error  calls  in  question  the 
overruling  of  appellant's  motion  for  a  'new  trial,  and 
our  determination  of  the  questions  therein  presented 
will  render  it  unnecessary  for  us  to  consider  the  other 
errors  assigned.  In  her  motion  for  a  new  trial,  appel- 
lant assigned  thirty-seven  causes,  but  for  the  purpose 
of  the  decision  of  this  case  we  only  need  to  notice  the 
thirty-third,  thirty-fourth,  thirty-fifth  and  thirty-sixth 
causes,  and  they  are  as  follows:  33d.  "The  verdict  is 
not  sustained  by  sufficient  evidence."  34th.  "The  ver- 
dict is  not  sustained  bv  the  evidence."  35th.  "The 
verdict  is  contrary  to  the  evidence."  36tli.  "The  ver- 
dict is  contrarv  to  the  law." 

These  may  all  be  considered  together,  for  they  raise 
the  same  question.  The  complaint  proceeds  upon  the 
theory  of  an  express  contract  between  Hannah  J. 
Puckett,  the  original  payee  of  the  note,  and  the  appel- 
lant's decedent.  The  complaint  alleges  "that  at  the 
time  the  said  Sanders  received  the  said  money  he  was 
specially  instructed  to  use  great  care  and  diligence  in 
making  the  loan  thereof,  and  to  make  the  loan  thereof 
only  upon  good  and  sufficient  security;  that  the  said 
Sanders  did  then  and  there,  upon  receiving  said 
money  for  the  purpose  of  loaning,  as  aforesaid,  agree 
and  contract  with  the  said  Hannah  J.  Puckett  to 
make  the  loan  thereof  and  to  use  great  care  and  dili- 
gence in  so  loaning  and  to  loan  it  only  upon  good  and 
sufficient  security." 

We  have  examined  the  record  with  very  great  care 
and  are  unable  to  find  any  evidence  to  support  the  ver- 
dict and  judgment  upon  the  theory  of  the  case  as  it 
comes  to  us,  and  as  made  by  the  complaint.  The  ap- 
pellee, having  based  her  claim  and  tried  her  case  upon 
an  alleged  special  contract,  she  is  bound  thereby,  and 
is  not  entitled  to  recover  upon  any  other  theory. 
Louisville,  etc.,  R.  W.  Co.  v.  Renicker,  8  Ind.  App.  404; 
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Boesker  v.  Pickett,  81  Ind.  554;  Hewitt  v.  Powers,  84 
Ind.  295;  Telegraph  Co.  v.  Beed,  96  Ind.  195;  Ivens  v. 
Cincinnati,  etc.,  B.  W.  Co.,  103  Ind.  27;  Chicago,  etc., 
B.  B.  Co.  V.  Bills,  104  Ind.  18;  Pennsylvania  B.  B. 
Co.  V.  Marion,  104  Ind.  239;  Spencer  v.  McOonagle, 
107  Ind.  410;  Diltzv.  Spahr,  16  Ind.  App.  591;  Brown- 
ing V.  Simons,  ante.  45. 

The  rule  appears  to  be  well  settled,  that  where  an 
express  contract  is  declared  upon  there  can  be  no  re- 
covery on  an  implied  contract  or  upon  the  quantum 
meruit.  Ency.  of  PL  and  Pract.,  vol.  4,  p.  922;  Jonas  v. 
King,  81  Ala.  285,  1  South.  591;  Packard  v.  Snell,  35 
la.  80;  Davis  Y.  Smith,  79  Me.  351,  10  Atl.  55;  Whit- 
ing y.  Sullivan,  7  Mass.  107;  Middleport,  etc.,  Co.  v. 
Titus,  35  Ohio  St.  253;  Chesapeake,  etc..  Canal  Co.  v. 
Knapp,  9  Pet.  541. 

In  Paris  v.  Strong,  51  Ind.  339,  the  Supreme  Court, 
speaking  by  Downey,  J.,  said:  "The  defendant^having 
pleaded  a  general  denial  of  the  complaint,  the  plain- 
tiff could  not  recover  unless  she  proved  the  contract 
alleged  in  her  complaint.  •  ♦  ♦  No  rule  of  law  can 
possibly  be  better  settled,  and  none  is  more  necessary 
in  the  administration  of  justice,  than  that  the  plaintiff 
must  recover  upon  his  allegations,  or  not  at  all.  If 
this  were  not  so,  it  would  be  a  mockery  to  require  him 
to  state  a  sufficient  case  in  his  complaint.  Having  thus 
stated  his  case,  his  proofs  ought  to  be  confined  to  it, 
and  if  he  has  proved  a  different  case,  however  meri- 
torious, he  should  be  defeated." 

It  was  said,  in  the  case  of  Jeffersonville,  etc.,  R.  R. 
Co.  V.  Worland,  Exr.,  50  Ind.  339,  that  in  an  action 
based  upon  a  special  contract,  the  plaintiff  cannot 
sustain  his  action  by  proof  of  a  broach  of  an  implied 
contract,  or  of  the  legal  duty  of  the  defendant  as  a 
common  carrier  to  transport  the  stock  in  a  reasonable 
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time.  In  such  case  there  would  not  be  a  variance,  but 
failure  of  proof. 

In  the  case  of  Schaffner  v.  Kober,  2  Ind.  App.  409, 
this  court,  speaking  by  Black,  J.,  said:  "In  an  action 
on  a  special  contract  there  can  not  be  a  recovery  on  a 
quantum  merviV^ 

In  the  case  of  Toledo^  etc.,  R.  R.  Co.  v.  Levy,  127  Ind. 
168,  the  Supreme  Court,  speaking  by  Coffey,  J.,  said: 
"It  is  undoubtedly  true  that  a  party  cannot  sue  upon 
a  parol  contract  and  recover  upon  a  written  contract 
He  must  recover  upon  the  case  made  by  his  complaint. 
A  complaint  cannot  be  made  elastic  so  as  to  bend  to 
the  changing  views  of  counsel  as  the  cause  proceeds. 
It  must  proceed  to  the  end  upon  the  theory  upon 
which  it  is  constructed." 

It  has  been  held  that  in  an  action  on  a  contract 
against  two  defendants  and  the  proof  shows  a  con- 
tract with  but  one  of  them,  there  can  be  no  recovery. 
Cobb  r.  Keith,  110  Ala.  614,  18  South.  325;  Whitie- 
more  v.  Merrill,  87  Me.  456,  32  Atl.  1008. 

It  is  of  the  highest  importance  to  the  administra- 
tion of  the  law,  that  courts  should  adhere  most  tena- 
ciously and  strictly  to  this  rule  of  pleading,  which  re- 
quires the  pleader  to  be  bound  by  his  cause  of  action 
as  stated  by  him.  Otherwise  his  adversary  could 
have  no  assurance  of  the  facts  he  would  have  to  con- 
trovert to  meet  his  attacks,  and  would  be  taken  un- 
aware in  the  forensic  encounter  at  the  bar. 

There  are  other  errors  assigned  in  the  record  which 
appellant's  learned  counsel  have  discussed,  but  hav- 
ing reached  the  conclusion  that  the  judgment  must 
be  reversed  because  there  is  no  evidence  in  the  record 
to  support  it,  we  deem  it  unnecssary  to  consider  any 
other  question. 

Judgment  reversed,  with  instructions  to  the  court 
below  to  sustain  appellant's  motion  for  a  new  trial. 
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[No.  2,041.     Filed  March  17, 1807.] 

Husband  and  Wipe.— J^amtngra  o/  Wife.^Services  Rendered  by  Hils- 
band  and  Wife  Jointly. — The  common  law  rule  that  the  earnings 
of  the  wife  belong  to  the  husband  is  still  in  force  in  this  State,  ex- 
cept in  cases  where  she  carries  on  a  separate  business,  or  labors  for 
others  on  her  own  account;  and  where  she  assists  her  husband  in 
nursing  and  caring  for  an  aged  person,  such  work  being  in  line  of 
household  duties,  the  husband  may  recover  in  an  action  for  the  serv- 
ices rendered  by  himself  and  wife. 

Evidence. — Endorsement  on  Note. — Where  a  note,  payable  at  maker's 
death,  was  placed  by  the  maker  in  the  hands  of  a  third  person,  and 
endorsed  as  follows:  "Both  parties  agreed,  left  in  possession  of 
Alfred  Jones,"  it  is  not  error  to  admit  the  endorsement  in  evidence, 
it  being  shown  that  the  endorsement  was  made  at  the  time  the  note 
was  executed  and  in  the  presence  of  the  payee. 

Same. — Delivery  of  Note  to  Third  Party. — Endorsement  cw  Evidence. 
— The  endorsement  on  a  note,  **  Both  parties  Agreed,  left  in  posses- 
sion of  Alfred  Jones,"  it  being  shown  that  the  note  was  left  with 
the  third  party,  is  sufficient  to  sustain  a  finding  that  the  note  was 
delivered. 

From  the  Delaware  Circuit  Court.  Affirmed. 

John  W.  Ryan  and  W.  A.  Thompson^  for  appellant. 

Edward  M.  White  and  Wagner  &  Bingham^  for 
appellee. 

Robinson,  J. — ^Appellee  filed  a  claim  against  the 
estate  of  appellant's  decedent.  The  claim  was  trans- 
ferred to  the  issue  docket  and  appellant  answered  in 
four  paragraphs :  general  denial,  plea  of  payment,  plea 
of  statute  of  limitations,  and  want  of  consideration  to 
that  part  of  the  claim  consisting  of  a  note.  With  the 
answer,  appellant  filed  a  set-oflE.  The  cause  was  put 
at  issue  and  submitted  to  a  jury.  With  the  general 
verdict  in  appellee's  favor,  the  jury  returned  answers 
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to  certain  interrogatories.  Over  appellant's  motion 
for  a  judgment  in  his  favor  on  the  answers  to  inter- 
rogatories, notwithstanding  the  general  verdict,  and 
his  motion  for  a  new  trial,  judgment  was  rendered 
on  the  verdict. 

The  errors  assigned  are,  the  overruling  of  appel- 
lant's motion  for  judgment  on  the  answers  to  the  in- 
terrogatories, to  modify  the  judgment,  and  for  a  new 
trial. 

It  is  argued  that  the  judgment  is  not  supported  by 
the  evidence,  is  contrary  to  the  evidence,  and  is  too 
large. 

A  part  of  the  claim  sought  to  be  recovered  is  for 
nursing  and  care  of  decedent  during  her  last  sickness. 
The  jury,  in  answer  to  interrogatories,  found  that  ap- 
pellee's services  in  this  regard  were  worth  |189.00, 
and  that  of  the  total  amount  allowed  in  the  general 
verdict  that  sum  was  allowed  him  for  such  services. 
It  is  earnestly  contended  that  the  evidence  shows 
that,  in  nursing  and  caring  for  decedent,  appellee 
was,  during  all  the  time,  assisted  by  his  wife,  and  that 
the  service  was  a  joint  service  by  appellee  and  his 
wife,  and  that  there  is  no  evidence  that  the  services 
were  performed  by  ai)pellee  alone. 

It  appears  that  decedent  was  a  member  of  appel- 
lee's household  and  for  six  years  prior  to  and  during 
her  last  sickness  was  living  with  appellee  and  his 
wife.  The  fact  that  the  wife  assisted  her  husband  in 
nursing  and  caring  for  decedent  does  not  necessarily 
give  her  a  separate  cause  of  action  for  such  services. 
The  services  she  rendered  were  for  her  husband,  and 
were  in  the  line  of  household  duties.  The  statute 
which  gives  the  wife  the  right  to  recover  for  her  own 
services  does  not  change  the  relation  between  hus- 
band and  wife,  nor  does  it  exonerate  the  wife  from 
the  performance  of  any  proper  services  for  the  benefit 
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of  the  husband.  We  do  not  mean  to  hold  that  a  wife 
could  not  enter  into  a  contract  for  the  value  of  her 
services  in  such  a  case  and  maintain  an  action  there- 
for, but  in  the  case  at  bar,  the  law  implies  a  promise 
to  pay  the  appellee  the  reasonable  value  of  his  serv- 
ices, and  any  assistance  rendered  by  the  wife  was  for 
the  benefit  of  the  husband.  The  wife  has  the  same 
right  to  give  her  husband  her  services  in  the  house- 
hold that  she  had  before  the  passage  of  the  statute. 
The  statute  giving  the  married  woman  the  earnings 
and  profits  accruing  from  her  trade,  business,  services 
or  labor,  expressly  excepts  labor  for  her  husband  or 
family. 

The  common  law  rule  that  the  earnings  of  the  wife 
belong  to  the  husband  is  still  in  force  in  Indiana,  ex- 
cept in  cases  where  she  carries  on  a  separate  business 
or  labors  for  others  on  her  individual  account. 

In  Board  of  Commissioners  v.  Brotcn,  4  Ind.  App.  288, 
in  a  suit  by  a  husband  against  the  county  for  services 
rendered  his  aflflicted  pauper  brother,  whom  he  kept 
in  his  family,  it  was  held  proper  to  admit  testimony 
as  to  the  services  of  the  wife  and  the  value  thereof. 
Section  6975,  Bums'  R.  S.  1894;  Citizens'  Street  R.  W. 
Co.  V.  5r«nname,  121  Ind.  375. 

A  part  of  appellee's  claim  allowed  by  the  jury  con- 
sisted of  a  note  executed  by  the  decedent  and  due  and 
payable  to  appellee  at  decedent's  death.  Endorsed  on 
the  back  of  the  note  was  the  following:  "Both  parties 
agreed,  left  in  possession  of  Alfred  F.  Jones."  It  is 
argued  that  the  court  erred  in  admitting  the  endorse- 
ment in  evidence,  and  that  there  is  no  evidence  to  sus- 
tain the  finding  of  the  jury  that  the  note  was  ever  de- 
livered. The  witness  Jones  testified  that  the  endorse- 
ment was  written  on  the  back  of  the  note  at  the  time 
it  was  signed  by  the  decedent,  and  it  appears  that  ap- 
pellee was  present  at  the  time.    The  endorsement  was 
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made  at  the  suggestion  of  the  decedent,  and  the  word 
"parties"  used  in  the  endorsement  must  be  held  to 
mean  the  maker  of  the  note  and  the  payee.  The  ap- 
pellee could  have  no  interest  in  the  note  until  it  had 
been  delivered,  and  the  fact  that  the  parties  agreed, 
as  shown  by  the  endorsement,  to  leave  it  with  a  third 
party,  and  it  was  left  with  such  party,  was  sufficient 
to  sustain  the  finding  of  the  jury  that  the  note  was 
delivered. 

To  certain  interrogatories  the  jury  answered  that 
they  allowed  appellee  f 5.00  for  tile  furnished  by  ap- 
pellee for  the  decedent's  land,  and  $10.50  for  taxes 
paid  by  appellee  for  decedent,  at  her  request.  It  is 
contended  that  the  evidence  does  not  support  these 
answers.  The  evidence  upon  which  they  are  based 
is  not  very  clear  or  satisfactory,  yet  there  was  some 
evidence  to  sustain  the  answers  as  to  each  of  the  above 
items.  The  jury  further  answered  that  appellee  had 
paid  out  f  7.50  for  pasturing  decedent's  cow,  but  coun- 
sel have  overlooked  the  further  answer  in  which  the 
jury  said  that  appellee  is  entitled  to  recove-r  nothing 
for  cow  pasture,  and  it  appears  this  item  was  not  in- 
cluded in  the  general  verdict. 

We  think  the  general  verdict  is  fully  sustained  by 
the  answers  to  the  interrogatories.  The  jury,  by  these 
answers,  say  that  appellee  is  allowed  |189.00  for  nurs- 
ing and  care  of  decedent  during  the  last  eighteen 
weeks  of  her  life;  |71.26  on  the  note,  $5.00  for  amount 
paid  for  tile,  and  $10.50  for  money  paid  out  for  taxes, 
which  sums  taken  together,  make  the  amount  in  the 
general  verdict.  Taking  these  answers  in  connection 
with  the  further  answers  to  interrogatories  that  de- 
cedent was  about  seventy-one  years  old  at  the  time 
of  her  death;  that  in  March,  1888,  and  until  her  death 
in  December,  1894,  she  owned  eleven  acres  of  land,  on 
which  was  a  house;  that  in  March,  1888,  the  appellee 


NOVEMBER  TERM,  1896— Vol.  17.         257 


Romel  V.  Alexander. 


and  his  wife,  decedent's  daughter,  moved  into  dece- 
dent's house  at  her  request,  where  they  all  lived  to- 
gether until  decedent's  death;  that  during  that  time 
decedent  was  feeble  and  in  poor  health;  that  the 
rental  value  of  decedent's  house  and  eleven  acres  of 
land  was  fSO.OO  per  year;  that  appellee  paid  no  rent; 
that  he  was  entitled  to  recover  nothing  for  attending 
to  the  business  of  decedent  and  taking  care  of  her  and 
furnishing  her,  during  all  that  time,  except  for  the 
last  eighteen  weeks  of  her  life,  when  she  was  helpless; 
taking  all  these  facts,  we  do  not  think  it  can  be  said 
that  the  verdict  is  excessive;  but,  on  the  other  hand, 
we  think  the  jury,  under  all  the  evidence,  reached  a 
just  and  equitable  conclusion,  which  should  not  be 
disturbed. 

Judgment  afldrmed. 


Romel  v.  Alexander. 

[No.  2,077.    Filed  March  17, 1897.] 

CoiTTRAOTS.— Complam^  for  Breach  of.  When  Need  Not  Aver  Per- 
formance by  Plaintiff. — An  action  may  be  maintained  for  breach  of 
contract,  without  alleging  performance  on  the  part  of  plaintiff, 
where  the  plaintiff's  covenant  or  stipulation  constitutes  only  a  part 
of  the  consideration,  and  the  defendant  has  received  a  partial  ben> 
efit,  and  the  plaintiff's  breach  might  be  compensated  in  damages. 

From  the  Laporte  Superior  Court   Affirmed. 
C.  jB.  Collins  and  J.  B.  Collins^  for  appellant 
James  F.  Oalldher^  for  appellee. 

Henley,  J. — ^The  appellant  was  the  defendant  in 
the  lower  court.    The  complaint  was  based  upon  an 
agreement  and  contract  of  sale  in  writing.    The  com- 
plaint was,  in  substance,  as  follows :    That  on  the  5th 
Vol.  17—17 
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day  of  December,  1893,  plaintiff  and  defendant  en- 
tered into  a  certain  contract,  by  the  terms  of  which 
the  copartnership  previously  existing  between  them 
under  the  firm  name  and  style  of  Alexander  &  Com- 
pany and  The  Clear  Lake  Ice  Company,  was  dis- 
solved, and  the  property  owned  by  said  partnership 
was  divided  between  them ;  that,  by  the  terms  of  said 
contract,  the  defendant,  Charles  Romel,  in  considera- 
tion of  the  transfer  to  him  of  certain  partnership 
property  by  this  plaintiff,  agreed  to  pay  and  discharge 
a  certain  note  for  the  sum  of  f 800.00,  given  by  said 
firm  to  the  Citizens'  Bank  of  Michigan  City,  Indiana, 
dated  October  17, 1893,  and  payable  ninety  days  from 
date  at  said  bank,  and  to  save  Judson  Alexander,  this 
plaintiff,  harmless  on  account  thereof,  that  one  C.  E. 
Meyer  became  surety  for  the  said  firm  on  said  note, 
and  in  order  to  secure  said  Meyer  against  liability  as 
surety  the  said  firm  executed  to  gaid  Meyer  a  chattel 
mortgage  on  their  firm  property,  which  said  property 
was  afterwards  divided  between  them,  plaintiff  and 
defendant,  according  to  the  terms  of  their  said  con- 
tract, and  that  this  plaintiff  transferred  to  the  de- 
fendant the  partnership  property  which  was,  by  the 
terms  of  said  contract,  to  be  transferred  to  him,  and 
said  property  was  taken  possession  of  by  the  defend- 
ant and  sold  and  otherwise  disposed  of  by  him,  and 
the  proceeds  devoted  entirely  to  his  own  use;  that  the 
said  defendant  did  not  pay  and  discharge  said  note, 
but  allowed  the  same  to  be  paid  by  the  surety,  Meyer, 
who  thereupon  foreclosed  his  chattel  mortgage  and 
took  possession  of  the  property  of  this  plaintiff  of  the 
value  of  1700.00  and  sold  the  same  to  satisfy  said 
mortgage,  and  that  by  reason  of  defendant's  failing  to 
pay  said  note  as  provided  by  said  agreement,  this 
plaintiff  is  liable  to  said  surety,  C.  E.  Meyer,  in  the 
further  sum  of  |400.00.    Wherefore,  he  has  been  dam- 
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aged  in  the  sum  of  $1,000.00,  for  which  he  demands 
judgment. 

The  contract,  which  is  made  a  part  of  the  complaint. 
Is,  in  substance,  as  follows:  First.  That  the  partner- 
ship heretofore  existing  between  appellant  and  ai>pel- 
lee,  under  the  firm  name  and  style  of  Alexander  & 
Company  and  The  Clear  Lake  Ice  Company,  is  hereby 
mutually  dissolved.  Second.  In  consideration  of  such 
dissolution  the  property  of  such  partnership  is  hereby 
divided  between  appellee  and  appellant,  as  follows: 
That  appellant  is  to  have  all  the  property  connected 
with  the  ice  business  of  said  firm,  including  five  ice 
houses,  three  ice  wagons  and  spring  wagon,  and  all 
property  bought  of  August  Dick,  and  in  consideration 
of  such  transfer  the  appellant  is  to  pay  and  discharge 
a  note  of  f 800.00,  payable  to  the  Citizens'  Bank,  and 
save  appellee  harmless  on  account  thereof.  Third. 
That  appellee  is  to  have  all  other  property  of  said  co- 
partnership, including  all  property  connected  with  the 
transfer  business,  and  of  all  other  property  of  what- 
ever description,  name  and  nature,  owned  by  either  of 
said  copartnerships,  and  is  to  pay  all  other  debts  of 
said  firms,  with  the  exception  of  the  fSOO.OO  note 
above  described,  which  appellant  had  agreed  to  pay. 
That  said  appellee  was  to  have  and  collect  all  ac- 
counts due  either  of  said  partnerships,  and  agrees  to 
pay  appellant  the  sum  of  $75.00  on  or  before  January 
5, 1894,  and  is  to  fill  all  ice  contracts  up  to  January  1, 
1894,  and  have  the  money  received  therefrom. 

A  demurrer  was  filed  and  overruled  to  the  com- 
plaint. The  ruling  of  the  lower  court  upon  this  de- 
murrer is  the  only  question  discussed  by  counsel  for 
appellant,  who  contend  that  the  complaint  is  insuffi- 
cient because  it  does  not  allege  that  appellee  had  per- 
formed all  the  conditions  of  said  agreement  before  he 
began  this  action  against  appellant. 
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We  do  not  believe  that  this  was  necessary  under 
the  contract  declared  upon.  The  complaint  does  aver 
"that  this  plaintiff  transferred  to  the  defendant  the 
partnership  property  which  was,  by  the  terms  of  said 
contract,  to  be  transferred  to  him,  and  said  property 
was  taken  possession  of  by  the  defendant,  sold  and 
otherwise  disposed  of  by  him  and  the  proceeds  de- 
voted entirely  to  defendant's  own  use." 

We  think  this  averment  sufficient  to  sustain  plain- 
tiff's complaint.  This  was  an  action  for  damages 
upon  a  written  contract,  which  was  an  essential  part 
of  the  complaint  and  which  was  filed  with  and  made 
a  part  of  the  complaint.  The  property  which  it  is  al- 
leged by  the  complaint  was  transferred  to,  and  taken 
possession  of  by  the  defendant  is  more  fully  described 
in  this  contract. 

It  is  contended,  on  behalf  of  the  appellee,  that  he 
was  entitled  to  bring  this  action  against  the  appel- 
lant without  alleging  that  he  had  paid  those  certain 
debts  of  the  partnership,  and  without  alleging  that 
he  had  paid  to  appellant  the  sum  of  $75.00.  We  are 
of  the  opinion  that  for  a  breach  of  any  condition  of 
this  contract  resulting  in  damage  to  appellee,  he  was 
entitled  to  bring  an  action  thereon  against  appellant, 
without  alleging  that  he  [appellee]  had  performed  all 
the  conditions  on  his  part  to  be  performed. 

Where  a  party  has  received  a  part  of  the  considera- 
tion for  his  agreement,  it  would  be  unjust,  that,  be- 
cause he  has  not  had  the  whole,  he  should  enjoy  that 
part  without  paying  or  doing  anything  for  it,  and, 
therefore,  the  law  obliges  him  to  perform  the  agree- 
ment on  his  part,  and  leaves  him  to  his  remedy  to  re- 
cover any  damage  he  has  sustained  in  not  having  re- 
ceived the  whole  consideration.  Appellee's  covenant 
or  stipulation  constituted  only  a  part  of  the  considera- 
tion of  the  contract.    Appellant  has  actually  received 
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a  partial  benefit.  A  breach  of  the  contract  on  the  part 
of  the  appellee  might  be  compensated  in  damages; 
hence,  the  action  in  this  case  may  be  supported  against 
appellant  without  averring  performance  by  the  ap- 
pellee. Chitty  on  Pleading,  Vol.  1,  p.  323;  Pordaye  v. 
Cole  J  1  Saund.  319;  Pickens  v.  Bozell,  11  Ind.  275; 
Boyle  V.  Gtiysingery  12  Ind.  273;  Cummings  v.  Pence, 
1  Ind.  App.  317. 

In  all  these  cases,  and  numerous  others  therein  cited, 
the  rule  as  stated  therein  is,  that  where  there  is  a 
failure  to  perform  according  to  the  terms  of  the  con- 
tract, and  the  breach  may  be  compensated  in  dam- 
ages, an  action  will  lie  on  the  contract;  the  defendant 
having  the  right  to  set  up  by  way  of  counterclaim 
the  damages  sustained  by  him  on  account  of  such 
failure. 

We  think  the  case  before  us  comes  clearly  within 
the  above  rule.    We  find  no  error  in  the  record. 

Judgment  affirmed. 


PrrrsBURGH,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Hays  et  al. 

[No.  1,762.      Filed  June  11, 1896.     Rehearing  denied  December  30, 
1896.    Motion  to  vacate  judgment  overruled  March  18,  1897.] 

Judicial  Notice. — As  to  Use  of  Railroad  Right  of  Way, — The  Appel- 
late Court  knows  judicially  that  the  right  of  way  of  railway  com- 
panies ifl  frequently  used  for  other  purposes  than  that  of  simply 
operating  trains  thereon,    p.  26J^. 

Highways. — Railroad  Right  of  Way  May  he  Assessed  for  Improvement 
Of* — The  right  of  way  of  a  railway  company  may  be  assessed  for 
the  improvement  of  highways,    p.  S66. 

Judgment. — Railroads, — Lien  for  Improvement  of  Highway. — Per- 
sonal Judgment  May  he  Rendered, — A  personal  judgment  may  be 
rendered  against  a  railway  company  in  an  action  to  foreclose  a  lien 
for  the  improvement  of  a  public  highway,    pp.  ^65,  USS. 

Municipal  Corpobations.— JwiprorcTnen^  of  Street.  —  Preliminary 
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Order. — The  prejiminaiy  order  by  resolution  declaring  a  necessity 
for  the  improvement  of  a  street,  as  provided  by  section  4289,  Bums' 
R.  S.  1804,  is  not  essential  to  the  jurisdiction  of  the  town  board. 
pp.  B6S,  266. 

Same. — Public  Improvements. — Irregularity  of  Proceedings. — ^Where 
the  whole  matter  of  making  local  improvements  is  conferred  upon 
municipal  corporations,  and  exclusive  and  original  jurisdiction 
over  the  scune  is  given  them  for  that  purpose  the  proceeding  will 
not  be  void  if  there  has  been  an  attempt  to  comply  with  the  statu- 
tory requirements,  although  such  attempt  does  not  amount  to  a 
strict  compliance.  An  irregularity  that  will  overthrow  the  pro- 
ceedings must  be  such  as  will  prevent  the  execution  of  the  judg- 
ment,  p.  267. 

Appellatb  CoJiRT.-— Jurisdiction  Of. — The  Appellate  Court  has  the 
right  to  construe  and  apply  the  constitution.  It  is  only  when  the 
validity  of  the  statute  is  involved  that  jurisdiction  is  denied,  p. 
268. 

Statutory  Construotion. — ImprovefiMnt  of  Street  Ad^foining  Bail- 
road  Right  of  Way. — Constitutional  Law. — The  contention  of  a 
railroad  company  that  its  right  of  way  would  not  be  benefited  by 
the  improvement  of  an  adjoining  highway,  and  that  to  charge  the 
costs  thereof  upon  the  right  of  way  would  be  taking  property 
without  due  process  of  law,  goes  to  the  construction  and  applica- 
tion of  the  statute  and  not  to  its  constitutionality,   pp.  268,  282. 

Appellate  Court. — Jurisdiction  Of. — Validity  of  Ordinances. — An 
objection  to  an  ordinance  which  goes  only  to  matters  of  form  or  to 
irregularities  in  the  proceedings  of  municipal  authorities  is  a  ques- 
tion that  may  properly  be  passed  upon  by  the  Appellate  Court,  pp. 
269,  270. 

Municipal  Corporations. —Tfce  Use  of  the  Word  **Street"  in  an 
Ordinance. — The  use  of  the  word  ''street"  in  an  ordinance  passed 
by  a  town  board,  providing  for  a  certain  improvement,  sufficiently 
indicates  that  it  was  not  an  ordinary  public  highway  which  was 
being  improved,  but  a  highway  within  the  town.    pp.  270,  271. 

Appellate  Court. — Jurisdiction  Of. — Where  a  case  appealed  to  the 
Appellate  Court  is  found  to  be  within  the  jurisdiction  of  the  Su- 
preme Court,  by  reason  of  the  fact  that  a  constitutional  question 
is  involved  therein,  the  Appellate  Court  has  no  authority  except  to 
cause  it  to  be  duly  certified  to  the  Supreme  Court,  and  if,  instead 
of  doing  so,  this  court  should  proceed  to  determine  the  cause  and 
should  affirm  or  reverse  the  judgment  of  the  court  below,  the 
judgment  of  this  court  would  be  void.   p.  280. 

Same.— Power  of  to  Review  Cause  After  Judgment  is  Certified  to 
Trial  Court.— Jurisdiction. -V^^here  b.  cause  has  been  appealed  to 
the  Appellate  Court  and  the  judgment  affirmed,  and  a  petition  for 
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a  rehearing  filed  and  overruled,  and  the  judgment  of  the  Appellate 
Court  certified  to  the  trial  court,  the  Appellate  Court  may  again 
take  the  matter  up,  and  look,  not  only  to  the  opinion  delivered  at 
the  original  hearing,  but  also  to  the  transcript  of  the  record,  and 
the  briefs  upon  the  original  hearing,  to  ascertain  whether  the  con- 
stitutionality of  a  statute  was  in  question  and  such  question  duly 
presented  on  the  original  hearing,  p.  281, 

From  the  Jay  Circuit  Court.    Affirmed. 

N.  0.  RosSj  J.  J.  M.  LaFollette  and  O.  H.  Adair^ 
for  appellant. 

C.  Corwin  and  J*.  M.  Smith,  for  appellees. 

LoTZ,  J. — This  action  was  brought  by  the  appellees 
against  the  appellant  to  declare  a  lien  and  enforce  the 
collection  of  an  assessment  for  the  improvement  of  a 
street  within  the  incorporated  town  of  Dunkirk.  The 
improvement  was  made  in  pursuance  of  a  resolution 
and  an  ordinance  adopted  by  the  board  of  trustees. 

The  north  side  of  the  street  improved  for  its  entire 
length,  abuts  upon  the  south  side  of  the  appellant's 
right  of  way.  The  improvement  was  made  by  grading 
and  graveling  the  center  of  roadway  its  entire  length, 
and  by  constructing  a  sidewalk  along  the  entire 
south  side  of  the  street  with  no  sidewalk  on  the  north 
side  next  to  the  right  of  way.  The  contract  for  such 
inniprovement  was  let  to  the  appellees.  The  work  was 
done  and  the  costs  thereof  were  estimated  and  as- 
sessed by  the  running  foot  including  both  street  and 
sidewalk  and  the  appellant  as  the  owner  of  the  right 
of  way  was  charged  with  one-half,  thereof. 

In  the  circuit  court  there  was  a  trial  and  finding  in 
favor  of  the  appellees  in  the  sum  of  f  1,460.00,  and  the 
same  decreed  to  be  a  lien  upon  the  right  of  way;  and 
the  appellant  was  ordered  and  directed  to  pay  the 
same  within  ninety  days.  The  appellant  insists  that 
the  judgment  rendered  is  erroneous  because  the  stat- 
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ute  under  which  the  proceedings  were  had  does  not 
contemplate  that  the  right  of  way  of  a  railroad  should 
be  assessed  to  make  such  improvements;  that  such 
assessments  can  only  be  upheld  upon  the  theory  that 
the  land  receives  a  benefit  equal  to  the  assessment; 
that  in  its  very  nature  the  right  of  way  abutting  can 
not  receive  a  specific  benefit,  and  that  without  such 
benefit  there  is  no  constitutional  warrant  to  seek  pay- 
ment elsewhere,  for  it  would  be  taking  property  with- 
out compensation. 

There  are  authorities  which  support  appellant's 
contention.  City  of  Philadelphia  v.  Philadelphia^  etc.y  /?. 
B.  Co.  J  33  Pa.  St.  41;  The  Junction  B.  B.  Co.  v. 
City  of  Philadelphia^  88  Pa.  St.  428;  Detroit^  etc.y  B. 
W.  Co.  V.  City  of  Grand  Bapids,  28  L.  R.  A.  793; 
63  N.  W.  1007;  Chicago,  etc.,  B.  W.  Co.  v.  City  of 
Milwaukee,  28  L.  R.  A.  249,  62  N.  W.  417;  Allegheny 
City  Y.  Western  Pa.  B.  B.  Co.  138  Pa.  St.  375,  21 
Atl.  763;  Sweaney  v.  Kansas  City  B.  W.  Co.,  54  Mo. 
App.  265. 

On  the  other  hand  there  are  cases  which  seemingly 
support  a  contrary  doctrine.  Chicago,  etc.,  R.  W.  Co.  v. 
Chicago,  90  111.  673;  City  of  Chicago  v.  Baer,  41  HI. 
306;  Chicago,  etc.,  B.  B.  Co.  v.  City  of  Moline,  41 
N.  E.  877;  Northern,  etc.,  B.  W.  Co.  v.  Connelly,  158 
m.  64,  10  Ohio  St.  159;  Burlington,  etc.,  B.  B.  Co.  v. 
Spearmen,  11  la.  112;  In  re.  North  Beach,  etc.,  B.  B. 
Co.,  32  Cal.  499. 

The  court  knows  judicially  that  the  right  of  way  of 
railway  companies  is  frequently  used  for  other  pur- 
poses than  that  of  simply  operating  their  trains 
thereon.  The  right  of  way  is  frequently  used  for  depot 
purposes ;  for  track  yards,  and  for  purposes  of  loading 
and  unloading  freight  and  for  storing  cars  and  ma- 
terials. When  so  used,  a  public  highway  affords  the 
company  ready  means  of  ingress  thereto  and  egress 


NOVEMBER  TERM,  1896— Vol.  17.         265 


Pittsburgh,  etc.,  Railway  Company  v.  Hays  et  oi. 


therefrom  for  the  transaction  of  its  business,  and  is 
a  direct  benefit  to  that  portion  abutting  thereon.  This 
court  cannot  say  as  a  matter  of  law  that  the  highway 
improvement  was  not  a  benefit  to  the  abutting  right 
of  way.  The  legislature  in  authorizing  the  construc- 
tion of  such  improvements  has  assumed  that  they  will 
benefit  the  abutting  property  and  has  directed  that 
the  costs  shall  be  estimated  according  to  the  whole 
length  of  the  street  or  alley  or  the  part  thereof  to  be 
improved,  per  running  foot.  Section  4290,  Burns'  R.  S. 
1894. 

Whatever  the  rule  may  be  elsewhere  it  is  settled 
in  this  State  that  the  right  of  way  of  a  railway  com- 
pany may  be  assessed  for  the  improvement  of  high- 
ways.   PerUf  etc. J  R.  B.  Co.  v.  Hanna^  68  Ind.  562. 

This  court  in  the  case  of  Lake  Erie^  eic.y  R.  W.  Go.  v. 
BowJcery  9  Ind.  App.  428,  impliedly  held  that  the  right 
of  way  and  depot  lot  of  a  railway  company  could  be 
assessed  for  the  construction  of  a  sewer. 

A  public  highway  is  certainly  of  as  much  benefit 
to  the  right  of  way  as  a  sewer. 

It  is  further  insisted  that  no  personal  judgment  can 
be  rendered  in  this  proceeding.  This  contention  haB 
been  decided  adversely  to  the  appellant  by  this  court 
and  by  the  Supreme  Court,  and  it  needs  no  further 
consideration  now.  See  Louisvilley  etc.,  R.  W.  Go.  v. 
State^  ex  rel,  8  Ind.  App.  377;  Lake  Erie,  etc.,  R.  W. 
C.  V.  BowkeTj  supra;  Louisville,  etc.,  R.  W.  Co.  v. 
State,  122  Ind.  443. 

Several  other  objections  are  made  to  the  proceed- 
ings of  the  town  board.  It  is  insisted  that  the  board 
never  made  any  order  by  resolution  or  otherwise  de- 
claring a  necessity  for  such  improvement  as  provided 
by  section  4289,  Burns'  R.  S.  1894.  The  existence  of 
such  order  it  is  claimed  is  essential  to  the  jurisdiction 
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of  the  board,  and  that  without  it  the  whole  proceed- 
ings are  void. 

The  statute  requires  the  board  to  "declare  by  reso- 
lution the  necessity  therefor."  In  this  case  the  board 
passed  a  declaratory  resolution  for  the  proposed  im- 
provement, and  gave  notice  thereof.  This  resolution 
in  general  terms  described  the  improvement  and  the 
streets  upon  which  it  should  be  made,  and  directed 
that  notice  thereof  be  given  by  publication,  and  that 
the  board  of  trustees  would  meet  at  a  certain  place 
and  time  *^for  the  purpose  of  hearing  any  objections 
that  may  be  urged  to  the  necessity  of  said  improve- 
ment by  any  owner  of  property  along  the  line  of  said 
proposed  improvement."  Afterwards  the  board  duly 
enacted  an  ordinance  for  the  making  of  such  improve- 
ment; but  this  ordinance  nowhere  declares  the  neces- 
sity for  such  improvement. 

In  Barber,  etc..  Paving  Co.  v.  Edgerton,  125  Ind.  455, 
the  Supreme  Court  in  speaking  of  such  resolution  said, 
"It  is  a  mere  preliminary  step,  looking  to  a  public  im- 
provement, to  be  made  or  not,  as  the  common  council 
in  its  discretion  may  determine,  from  which  it  may  re- 
cede at  any  time  before  the  contract  for  the  improve- 
ment is  concluded." 

In  the  case  before  us  the  board  had  jurisdiction  over 
the  general  subject  of  the  improvement  of  streets  by 
force  of  the  statute.  It  acquired  jurisdiction  over  the 
particular  subject-matter  by  the  declaratory  resolu- 
tion and  the  notice  thereof.  It  acquired  jurisdiction 
over  the  person  of  appellant  by  virtue  of  the  notice. 
The  town  board  was  the  exclusive  judge  of  the  neces- 
sity of  the  improvement  and  when  it  proceeded  to  act 
and  ordered  the  improvement  made,  such  order 
necessarilv  involved  a  determination  of  the  necessity 

ft/ 

of  the  work.    The  declaratory  resolution  we  construe 
as  an  attempt  to  comply  with  the  statute. 
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It  is  also  insisted  that  the  proceedings  are  invalid 
because  the  entire  work  of  graveling  the  street  and 
making  the  sidewalk  on  the  side  most  distant  from  the 
railroad  was  let  in  one  contract  at  so  much  per  run- 
ning foot,  without  division  as  between  the  property 
owners  on  each  side  of  the  street. 

On  the  trial  of  the  cause  the  court  deducted  the 
cost  of  the  sidewalk  from  the  cost  of  the  street  and 
charged  the  appellant  with  the  costs  of  the  street  only. 
The  course  adopted  by  the  board  was  irregular,  but  it 
did  not  invalidate  the  whole  assessment.  LfUhe  EriCy 
etc.,  R.  W.  Co.  V.  Walters,  13  Ind.  App.  275. 

It  has  been  often  held  that  where  the  whole  matter 
of  making  local  improvements  is  conferred  upon  mu- 
nicipal corporations,  and  exclusive  and  original  juris- 
diction over  the  same  is  given  them  for  that  purpose, 
the  proceeding  will  not  be  void  if  there  has  been  an 
honest  attempt  to  comply  with  the  statutory  require- 
ments, although  such  attempt  does  not  amount  to  a 
strict  compliance.  If  the  corporation  has  jurisdiction 
over  the  subject  and  the  person,  an  irregularity  that 
will  overthrow  the  proceedings  must  be  of  that  grave 
character  that  will  prevent  the  execution  of  the  judg- 
ment. Barber,  etc..  Paving  Co.  v.  Edgerton,  supra,  p. 
463,  and  cases  cited. 

The  appellant  also  insists  that  the  proceedings  are 
invalid  because  the  declaratorv  resolution  does  not 
state  the  kind,  size  and  location  of  the  improvement ; 
and  that  the  final  estimate  and  description  o*  the 
property  does  not  comply  with  the  requirements  of 
the  statute.  There  was,  however,  a  substantial  com- 
pliance with  the  statute  in  each  of  these  particulars. 
These  objections  are  but  irregularities,  and  under  the 
rule  above  announced  do  not  invalidate  the  proceed- 
ings. A  correct  description  of  the  property  was  made 
in  the  final  judgment. 
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Judgment  affirmed. 

Koss,  J.f  did  not  participate  in  the  decision  of  this 
case. 

On  Petition  fob  •BEHEAiUNa. 

LoTZ,  C.  J. — The  appellant  in  its  petition  for  a  re- 
hearing earnestly  insists  that  the  statute  authorizing 
the  assessment  of  its  right  of  way  is  unconstitutional; 
that  for  this  reason  this  court  had  no  jurisdiction,  and 
that  the  cause  should  have  been  transferred  to  the 
Supreme  Ck)urt  as  directed  by  the  statute. 

It  is  true  that  on  the  former  hearing  appellant's 
counsel  asked  that  the  cause  be  transferred  to  the 
Supreme  Court,  with  the  suggestion  that  the  case  of 
Peru,  etc.y  R.  R.  Co.  v.  Hannaj  68  Ind.  562,  be  overruled; 
but  we  did  not  understand  that  the  transfer  was  asked 
for  on  the  ground  that  the  statute  was  unconstitu- 
tional. 

It  will  not  be  seriously  contended  that  a  statute 
which  places  or  imposes  the  costs  of  the  improvement 
of  a  street  on  the  abutting  property  is  unconstitu- 
tional. If  we  understood  appellant'l  contention  it 
was  that  its  right  of  way  could  not  be  benefited  by  the 
improvement,  and  that  to  charge  the  costs  thereof 
upon  the  right  of  way,  would  be  taking  property  with- 
out due  process  of  law.  This  contention  goes  ta  the 
construction  and  application  of  the  statute,  not  to  its 
constitutionality.  This  court  has  the  right  to  construe 
and  apply  the  constitution.  It  is  only  when  the  va- 
lidity  of  a  statute  is  involved  that  jurisdiction  is  de- 
nied it. 

In  our  former  opinion  we  held  that  the  right  of  way 
of  a  railway  company  may  be  benefited  by  a  street  im- 
provement. We  know  of  no  good  reason  for  changing 
our  holding  in  this  respect.  If  the  appellant's  prop- 
erty was  benefited  by  the  improvement  then  it  was 
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properly  assessed.  If  it  was  not  benefited  then  it 
should  not  have  been  assessed.  The  contention  about 
benefits  op  no  benefits  does  not  involve  the  constitu* 
tionality  of  the  statute.  ^ 

It  is  also  true,  as  appellant  quotes,  that  in  our 
former  opinion  in  stating  the  contention  of  counsel, 
we  used  the  expression  that  without  a  benefit  to  the 
almtting  property  there  is  no  constitutional  warrant 
to  seek  payment  elsewhere,  for  it  would  be  taking 
property  without  compensation.  This  expression  does 
not  imply  that  the  constitutionality  of  the  statute  was 
involved.  It  was  used  in  connection  with  the  conten- 
tion that  no  personal  judgment  could  be  rendered.  It 
is  the  process  or  method  of  enforcing  payment  by  the 
court  that  is  questioned,  not  the  constitutionality  of 
the  statute. 

It  is  also  insisted  that  this  court  has  no  jurisdiction 
because  the  validity  of  an  ordinance  of  a  municipal 
corporation  is  necessarily  involved  in  the  controversy. 

On  the  former  hearing  the  appellant  did  not  ques- 
tion the  jurisdiction  of  this  court  on  this  ground.  It 
is  true  that  the  validity  of  the  ordinance  was  ques- 
tioned, but  the  objections  went  to  matters  of  form 
and  to  irregularities  in  the  proceedings  rather  than 
to  matters  of  substance. 

By  section  6562a,  Horner's  R.  S.  1896,  it  is  provided 
that  this  court  "shall  not  have  jurisdiction  of  any  case 
where  the  constitutionality  of  a  statute,  federal  or 
state,  or  the  validity  of  an  ordinance  of  a  municipal 
corporation  is  in  question  and  such  question  is  duly 
presented." 

The  manifest  purpose  of  the  statute  is  to  reserve 
certain  grave  and  important  questions  to  the  deter- 
mination of  the  Supreme  Court.  If  an  ordinance  of  a 
municipal  corporation  is  questioned  because  it  is  un- 
constitutional or  in  conflict  with  the  statutes  or-  is  un- 
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reasonable,  these  are  questions  which  concern  the 
public,  and  it  was  the  legislative  intent  to  reserve  them 
for  the  determination  of  the  Supreme  Court  But  an 
objection  to  an  ordinance  which  goes  only  to  matters 
of  form  or  to  irregularities  in  the  proceedings  of  the 
municipal  authorities  is  not  a  question  of  that  grave 
character  and  dignity  that  affects  the  public,  and  may 
properly  be  passed  upon  by  this  court.  Accordingly, 
this  court  has  on  former  occasions  exercised  fnis 
power,  and  determined  the  validity  of  ordinances  when 
so  assailed.  City  of  Hammond  v.  New  Tork^  etc.y  R.  W. 
Co.,  6  Ind.  App.  626;  Dugger  v.  Hicks,  11  Ind,  App. 
374;  New  Albany,  etc.,  Coke  Co,  v.  Crumbo,  10  Ind. 
App.  360. 

It  is  lastly  contended  that  there  is  nothing  in  the 
complaint,  proceedings  of  th-e  town  board,  op  the  find- 
ings of  the  court  to  show  that  the  appellant's  right  of 
way,  sought  to  be  made  liable,  is  within  the  corporate 
limits  of  the  town  of  Dunkirk,  and  that,  therefore, 
there  was  no  authority  to  assess  it  with  the  costs  of 
construction. 

The  declaratory  resolution  and  the  notice  thereof, 
and  the  notice  to  contractors  and  the  contract  itself, 
each  states  that  the  streets  and  sidewalks  to  be  im- 
proved were  in  the  town  of  Dunkirk,  Indiana, 

It  is  true  that  neither  the  ordinance  nor  the  judg- 
ment, in  direct  terms  states  that  the  improvement  was 
within  the  corporate  limits,  but  it  does  appear  that 
the  appellant's  tract  or  parcel  of  land  abutted  upon 
Railroad  street.  Originally,  the  word  street  meant 
a  paved  way  or  road.  All  streets  are  highways,  but 
not  all  highways  are  streets.  The  statutes  of  this 
State  make  a  clear  distinction  between  common  roads 
or  highways  and  the  streets  of  cities  and  towns.  De- 
bolt  V.  Curter,  31  Ind.  355, 369;  State  v.  Morhrty,  74  Ind. 
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103.  "A  street  is  a  road  or  public  way  in  a  city,  town 
or  village."    Elliott,  Roads  and  Streets,  p.  12. 

The  use  of  the  word,  street,  indicates  that  it  was  not 
an  ordinary  public  highway  which  was  being  im- 
proTed,  but  a  highway  within  the  town. 

The  ordinance  was  passed  by  the  town  board  in  the 
exercise  of  the  statutory  authority  to  make  local  im- 
provements by  special  assessments  on  abutting  prop- 
erty. A  municipal  ordinance  is  a  local  law,  and  the 
same  rules  govern  in  its  construction  as  apply  to  gen- 
eral statutes.  The  presumption  is  in  favor  of  the  reg- 
ularity and  validity  of  official  acts.  ^^ Prima  fade,  every 
statute  is  confined  in  its  operation  to  the  persons, 
property,  rights,  or  contracts,  which  are  within  the 
territorial  jurisdiction  of  the  legislature  which  en- 
acted it.  The  presumption  is  always  against  any  in- 
tention to  attempt  giving  to  the  act  an  exterritorial 
operation  and  effect.".  Black  Interp.  of  Laws,  p.  91; 
Endlich  Interp.  of  Statutes,  section  171;  Stanton  v. 
City  of  Chicago,  154  111.  23,  39  N.  E.  987.  The  case  last 
cited  is  very  similar  to  the  case  at  bar  on  this  point, 
and  is  directly  opposed  to  appellant's  contention.  See 
also  Stocktoell  v.  State,  ex  rel.,  101  Ind.  1. 

The  petition  is  overruled. 

On  Motion  to  Vacate  Judgment. 

BLACKy  J. — An  appeal  was  brought  to  this  court  by 
the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Rail 
way  Company,  from  a  judgment  rendered  against  it  in 
the  Jay  Circuit  Court  in  favor  of  John  Hays  and  John 
R^ese.  The  transcript  was  filed  in  the  office  of  the  clerk 
of  this  court,  and  an  assignment  of  errors  was  entered 
thereon,  on  the  1st  of  June,  1895.  On  the  11th  of  June, 
1896,  a  judgment  of  affirmance  was  rendered,  the  opin- 
ion of  the  court  being  delivered  by  Lotz,  J.    At  the 


272       APPELLATE  COURT  OF  INDLAJST A, 

Pittsburgh,  eta,  Railway  Company  v.  Hays  et  al, 

same  term  of  this  court,  on  the  18th  day  of  July,  1896, 
the  appellant  in  said  cause  filed  its  petition  for  a  re- 
hearing, which  was  carried  over  into  the  present  term, 
and,  on  the  30th  of  December,  1896,  was  overruled,  an 
opinion  thereon  being  rendered  per  Lotz,  J. 

On  the  7th  of  January,  1897,  the  attorney  for  the  ap- 
pellant in  that  cause  filed  in  this  court  his  petition 
entitled  as  in  said  cause.  Omitting  the  caption  and 
the  signature  of  the  attorney,  said  petition  is  as  fol- 
lows: "The  appellant  asks  the  court  to  withdraw  its 
opinions  heretofore  rendered  and  filed  in  the  above  en- 
titled cause,  and  transfer  the  same  to  the  Supreme 
Court,  for  the  reason  that  the  constitutionality  of  the 
act  under  which  the  appellees  recovered  the  judgment 
appealed  from  was  duly  presented  in  said  cause  and 
argued  before  this  court;  for  which  reason  this  court 
had  no  jurisdiction  to  decide  said  cause,  and  it  was  its 
duty  to  transfer  said  cause  to  the  Supreme  C!ourt  of 
Indiana,  which  it  has  neglected  to  do;  and  that  for 
want  of  jurisdiction  its  decision  in  said  cause  is  void. 
This  application  is  made  in  order,  if  possible,  to  ob- 
viate the  necessity  of  a  writ  of  mandate  from  the  Su- 
preme Court  requiring  this  court  to  transfer  said 
cause  to  that  court  All  of  which  is  respectfully  sub- 
mitted.'' 

With  this  petition  the  attorney  who  signed  it  filed  a 
paper  endorsed  as  a  brief,  in  which,'  in  support  of  the 
motion,  "the  court  is  referred  to  the  briefs  on  file  in 
this  cause,  and  particularly  to  the  motion  for  a  re- 
hearing and  the  brief  in  support  thereof."  This  brief 
is  upon  a  single  page.  No  argument  is  offered  and  no 
authorities  are  mentioned. 

It  is  provided  by  statute,  section  674,  Bums'  R  S. 
1894  (662,  Horner's  R  S.  1896),  that  at  any  time  within 
sixty  days  after  any  cause  is  determined  in  the  Su- 
preme Court,  either  party  may  file  a  petition  for  a  re- 
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hearing;  if  not  so  filed,  the  decision  and  instructions 
of  the  Supreme  Court  shall  be  certified  to  the  court 
below,  unless  otherwise  ordered  by  the  court 

It  is  also  provided,  section  1351,  Burns'  R.  S.  1894 
(6375,  Horner's  R.  S.  1896),  that  a  rehearing  may  be 
prayed  in  any  cause  in  this,  the  Appellate  Court,  with- 
in the  time  allowed  therefor  by  the  Supreme  Court, 
and  may  be  granted  for  sufficient  cause,  and  the  judg- 
ment of  the  Appellate  Court  shall  not  be  certified  to 
the  court  below  until  after  the  expiration  of  the  time 
allowed  for  the  petition  for  a  rehearing,  unless  such 
rehearing  be  waived  in  writing. 

A  petition  for  a  rehearing  must  be  filed  within  sixty 
days  after  the  cause  is  determined.  When  that  period 
has  expired  after  judgment  of  affirmance  or  reversal, 
the  statutory  right  of  a  party  to  petition  for  a  rehear- 
ing is  gone. 

The  present  application  cannot  be  regarded  as  a 
petition  for  a  rehearing.  The  railroad  company  has 
exhausted  its  statutory  right. 

To  accomplish  the  end  sought  by  the  petitioner  in 
the  present  application,  that  is,  the  transfer  of  the 
cause  to  the  Supreme  Court,  it  would  be  necessary  to 
set  aside  the  judgment  of  affirmance  rendered  in  said 
cause,  and  thereby  to  make  it  a  cause  pending  in  this 
court. 

Among  the  statutory  provisions  relating  to  this 
court  are  the  following:  "In  any  case  wherein  an  ap- 
peal has  been  taken  from  a  lower  court  to  the  Appel- 
late Court,  and  the  same  should  have  been  taken  to 
the  Supreme  Court,  it  shall  be  the  duty  of  the  Appel- 
late Court  on  its  own  motion  to  cause  such  case  to  be 
transferred  to  the  Supreme  Court.  ♦  ♦  ♦  That  in 
any  case  pending  in  the  Appellate  Court,  in  which  said 
Api)ellate  Court  shall  conclude  that  any  decision  of 
Vol.  17—18 
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the  Supreme  Court  should  be  overruled  or  modified, 
it  shall  be  their  duty  to  transfer  said  cause,  with  their 
opinion  of  what  the  law  should  be  held  to  be,  to  the  Su- 
preme Court,  and  the  Supreme  Court  shall  thereupon 
have  jurisdiction  of  and  decide  the  entire  ease/' 
Section  1362,  Burns'  R.  S.  1894  (6586,  Horner's  R  S. 
1896). 

"The  appellate  court  shall  not  have  jurisdiction  of 
any  case  where  the  constitutionality  of  a  statute,  fed- 
eral or  state,  or  the  validity  of  an  ordinance  of  a 
municipal  corporation  is  in  question  and  such  ques- 
tion is  duly  presented."  Section  1336,  Burns'  R.  S. 
1894  (6562a,  Horner's  E.  S.  1896). 

The  same  section  provides  for  the  certification  of 
such  a  case  to  the  Supreme  Court. 

The  appellant  in  said  cause,  having  exercised  its 
statutory  right  to  ask  a  rehearing,  and  a  rehearing 
having  been  denied,  now,  by  the  present  application, 
seeks  to  have  the  judgment  rendered  by  this  court  at  a 
former  term  set  aside  as  void,  because  of  alleged  want 
of  jurisdiction  of  the  subject-matter. 

It  is  said  in  the  petition  before  us  that  the  decision 
was  void,  and  the  petitioner  seems  to  proceed  upon 
the  theory  that  if  we  do  not  decide  in  his  favor  upon 
this  application  our  decision  will  be  void.  That  is,  he 
first  invokes  the  action  of  this  court  in  the  setting 
aside  of  its  judgment  as  void,  before  seeking  the  inter- 
vention of  the  Supreme  Court  by  mandate. 

This  proceeding,  it  is  hardly  necessary  to  say,  is  not 
one  invoking  the  power  of  this  court  to  make  its 
record  show,  now  for  then,  what  was  done,  so  that  the 
record  may  conform  to  the  truth.  Nor  are  we  asked 
to  render  a  different  final  judgment  in  the  cause;  but 
we  are  asked,  in  effect,  to  declare  the  judgment  void 
and  to  recall  the  certification  of  the  judgment  of  af- 
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finuance  to  the  court  below,  and  then,  the  cause  be- 
ing in  fierif  to  transfer  it  to  the  Supreme  Court.         . 

Mr.  Freeman,  in  speaking  of  the  common  law  power 
of  courts  to  vacate  judgments,  says:  "One  rule  is,  how- 
ever, undoubted.  It  fs,  that  the  power  of  a  court  over 
its  judgments,  during  the  entire  term  at  which  they 
are  rendered,  is  unlimited."  Freeman  Judgments, 
section  90.  See,  Peopk  v.  Zane,  105  111.  662;  Ex  parte 
Lange,  18  Wall.  163. 

"All  judgments  regularly  entered  must  be  final  at 
the  end  of  the  term.  After  that  time  the  courts  which 
entered  them  have  no  power  to  set  them  aside,  unless 
some  proceeding  for  that  object  has  been  commenced 
within  the  term  and  has  been  continued  for  hearing, 
or  otherwise  remains  undisposed  of.  In  those  cases 
in  which  the  court  afterward  interferes  to  vacate  or 
annul  a  judgment,  the  interference  can  only  be  justi- 
fied on  the  ground  that  the  judgment  was  procured  in 
such  a  manner  as  to  indicate  that  it  was  not  intended 
to  be  authorized  by  the  court,  or  if  authorized  by  the 
court,  that  it  is  nugatory  for  want  of  jurisdiction  over 
the  parties.  ♦  ♦  ♦  The  want  of  power  to  vacate 
judgments  after  the  lapse  of  the  term  at  which  they 
were  regularly  entered  exists  in  the  appellate  aS  well 
as  in  the  subordinate  courts."  Freeman  Judgments, 
section  96. 

Power  to  set  aside  a  judgment  as  void  has  fre- 
quently been  exercised  on  application  made  at  a  term 
subsequent  to  that  at  which  the  judgment  was  ren- 
dered. 

In  Ex  parte  Crenshaw^  15  Pet.  119,  the  Supreme 
Court  of  the  United  States  declared  its  decree  of  re- 
versal pronounced  at  the  preceeding  term  null  and 
void  and  revoked  its  mandate  to  the  lower  court,  be- 
cause the  appellee  Crenshaw,  who  had  not  appeared  to 
the  appeal,  was  not  cited  to  appear  as  required  by  the 
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statute,  the  decree  so  declared  void  having  been  ren- 
dered under  the  belief  that  the  citation  had  been  is- 
sued and  served. 

It  was  said,  per  Taney,  C.  J.:  "A  motion  has  been 
made,  at  the  present  term,  on  beSialf  of  Crenshaw,  to ' 
set  aside  and  annul  the  judgment  and  decree  of  this 
court;  and  also  to  dismiss  the  appeal.  As  there  is  no 
case  now  pending  here,  between  these  parties,  there 
is  nothing  upon  which  an  order  to  dismiss  would  op- 
erate. But  upon  the  facts  above  stated,  it  is  very 
clear,  that  the  case  was  not  legally  before  us  at  the 
last  term;  and  the  decree  then  pronounced  must, 
therefore,  be  declared  null  and  void,  and  the  mandate 
directed  to  the  circuit  court  must  be  revoked." 

In  Pettus  V.  McClunnahan,  52  Ala.  55,  it  was  said :  "If 
a  judgment  or  decree  is  not  void  for  want  of  jurisdic- 
tion, the  court  rendering  it,  whether  it  is  a  court  of 
superior  or  inferior,  of  general  or  limited  jurisdiction, 
has  no  power,  at  a  term  subsequent  to  its  rendition, 
to  vacate  or  alter  it  The  correction  of  clerical  mis- 
prisions  is  the  extent  of  the  power  the  court  can  sub- 
sequently exercise.  ♦  ♦  ♦  When,  however,  a 
court  has  rendered  a  judgment  or  decree  void  on  its 
face,  *a  due  regard  to  its  own  dignity,  the  protection 
of  its  own  officers,  and  the  preservation  of  the  judg- 
ments it  may  rightfully  render,  demand  that  it  should 
on  a  proper  application  vacate  such  judgment  or  de- 
cree at  any  time  subsequent  to  its  rendition.  If  fraud 
is  not  imputed,  the  invalidity  of  the  judgment  mast 
be  apparent  on  the  face  of  the  record,  and  must  not  de- 
pend on  matter  extrinsic  to,  or  dehors  the  record,  ex- 
cept in  the  event  of  the  death  of  either  party,  on  whom 
the  judgment  or  decree  is  to  operate,  when  it  was  ren- 
dered.'^ 

In  Donnell  v.  Hamiltony  77  Ala.  610,  the  question  be- 
ing whether  the  Supreme  Court  of  Alabama  could  set 
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aside  its  own  judgment  and  decree  after  adjournment 
of  the  term  at  which  it  was  rendered,  it  was  said: 
"We  think  it  cannot  do  so,  unless  the  judgment  or  de- 
cree which  is  sought  to  be  set  aside  is  void  on  its  face." 

The  terms  of  this  court,  like  the  terms  of  our  Su- 
preme Court,  are  six  months  in  length.  When  a  peti- 
tion for  a  rehearing  has  been  overruled,  or  when  the 
period  of  sixty  days  has  elapsed  after  the  determina- 
tion of  a  cause  without  the  filing  of  a  petition  for  a 
rehearing,  the  judgment  is  certified  to  the  court  be- 
low. When  the  judgment  has  been  properly  certified 
to  the  court  below,  this  court  has  lost  jurisdiction  of 
it.    Parker  v.  State,  ex  rel,  133  Ind.  178. 

The  statute  relating  to  petitions  for  rel\paring  in  the 
Supreme  Court,  above  mentioned,  provides,  that  if  a 
petition  for  a  rehearing  is  not  filed  within  sixty  days 
"the  decision  and  instructions  of  the  Supreme  Court 
shall  be  certified  to  the  court  below,  unless  otherwise 
ordered  by  tihe  coiirt.^^  The  power  of  the  court  to  recall 
its  decision  within  the  sixty  days  is  thus  recognized. 

While  the  statute  relating  to  this  court  does  not 
contain  such  a  provision,  the  court,  in  a  number  of  in- 
stances, has  exercised  the  power  to  set  aside  its  judg- 
ment of  affirmance  or  reversal  and  recall  its  opinion 
within  the  i)eriod  of  sixty  days  after  judgment. 

Whether  this  court  retains  the  common  law  plenary 
authority  to  modify  or  set  aside  its  decisions  during 
the  term,  need  not  here  be  decided.  The  judgment  we 
are  now  asked  to  set  aside  was  rendered  at  the  last 
term. 

The  Supreme  Court  of  Indiana  sustained  a  motion  to 
set  aside  its  judgment  of  reversal  made  at  a  preced- 
ing term,  on  the  ground  that  the  appellant  had  died 
before  the  appeal  was  taken,  the  Supreme  Court  hav- 
ing no  notice  of  this  fact  when  it  decided  the  case.  It 
was  said:  "This  court  never  acquired  any  jurisdiction 
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of  Taylor,  he  having  died  more  than  a  year  before  the 
appeal  was  taken  to  this  court,  and  the  judgment  in 
his  favor  would  seem  to  have  been  void."  Tatflor  v. 
Elliott,  52  Ind.  588. 

The  court  said,  also,  that  there  is  some  conflict  in  the 
decisions  upon  the  point  whether  a  judgment  in  such 
case  is  void  or  voidable  only;  but  that  in  either  case  it 
ought  to  be  set  aside  and  vacated  on  motion,  as  could 
have  been  done  at  common  law  bv  the  writ  of  error 
coram  nobiSy  whereby  a  judgment  might  be  reversed  in 
the  court  that  rendered  it  for  error  in  matter  of  fact 
only,  and  not  in  point  of  law,  error  of  fact  not  being 
error  of  the  judges,  and  reversing  it  not  being  the  re- 
versal of  their  own  judgment,  the  writ  not  being  in- 
tended to  authorize  any  court  to  review  or  revise  its 
own  opinions.  See  also  Sunders  v.  State,  85  Ind.  318; 
Board,  €tc.,Y.  Brown,  14  Ind.  191. 

State  V.  Waupaca  County  Bank,  20  Wis.  672,  was  an 
application  to  the  Supreme  Court  of  Wisconsin  to  va- 
cate its  judgment,  rendered  more  than  three  years  be 
fore  the  time  of  the  application,  on  the  ground  that 
the  court  had  not  jurisdiction  to  render  the  judgment. 
The  court  refused  to  grant  the  motion. 

Cases  in  different  jurisdictions  were  mentioned  in 
which  judgments  were  vacated  after  the  .terra  at 
which  they  were  rendered,  and  it  w^as  said  concerning 
them:  "It  is  questionable  whether  the  principle  that 
underlies  these  and  similar  decisions  goes  farther  than 
to  warrant  the  vacating  of  judgments  for  want  of 
jurisdiction  after  more  than  a  year  has  elapsed  from 
the  time  of  their  rendition  in  eases  where  the  particu- 
lar questions  involved  in  the  motion  to  vacate  had  not 
been  considered  by  the  court  in  rendering  the  judg- 
ment." Further  discussing  the  matter,  it  was  said:  "If 
the  court  in  this  case  erroneously  decided  that  it  had 
jurisdiction,  it  can  no  more  vacate  its  judgment  for 
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such  error  than  for  any  other."  It  was  finally  said: 
"We  hold  that  the  decisions  of  this  court  on  a  ques- 
tion of  its  own  jurisdiction,  which  it  is  comi)etent  to 
decide  and  which  no  other  court  has  the  power  to  re- 
view, are  binding  in  whatever  pertains  to  the  action 
in  which  they  are  made,  and  the  judgment  therein 
valid  and  conclusive,  however  the  court  iftay  decide 
the  same  question  in  other  cases.'^ 

Stress  was  laid  on  the  circumstances  that  the  court 
was  one  of  last  resort,  and  the  sole  judge  of  its  own 
jurisdiction,  and  that  the  question  raised  on  the  mo- 
tion to  vacate  its  judgment  for  want  of  jurisdiction 
was  considered  by  the  court  in  the  rendition  of  the 
judgment. 

In  Freeman  on  Judgments,  section  98,  it  is  said: 
"Where  an  appellate  court  has  deliberately  deter- 
mined that  it  had  jurisdiction  over  the  subject-matter 
of  an  action,  it  will  perhaps  refuse,  at  a  subsequent 
term,  though  convinced  that  its  former  conclusion 
was  erroneous,  to  vacate  its  judgment  for  want  of  such 
jurisdiction."  Citing  State  v.  Waupaca  Co.  Bank,  20 
Wis.  672.  "Unless  this  exception  be  sustainable,  we 
believe  the  decided  preponderance  of  authority  justi- 
fies, or  rather  requires,  a  court,  on  motion  being  made 
to  vacate  its  judgment  because  it  was  without  juris- 
diction over  the  person  or  the  subject-matter,  to  in- 
quire whether  such  was  the  fact,  and  if  so,  to  grant 
the  relief  sought." 

It  is  further  said,  in  the  same  section:  "Judgment 
having  been  entered  in  an  apparently  legal  manner, 
and  the  jurisdiction  of  the  court  not  being  retained  by 
any  motion  or  proceeding  taken  either  during  the 
term  or  within  the  time  allowed  by  some  statute,  the 
court  loses  all  control  over  the  action  and  the  parties 
thereto,  and  its  subsequent  interference  to  vacate  its 
judgment  can  only  be  justified  on  the  ground  that  the 
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judgment  might  be  avoided  in  any  collateral  proceed- 
ing, and  for  that  reason  to  permit  it  to  stand  unva- 
cated  may  probably  cause  innocent  parties  to  pur- 
chase titles  based  thereon,  or  to  be  otherwise  deluded 
by  it^^ 

The  jurisdiction  of  this  court  is  wholly  appellate, 
with  the  auxiliary  jurisdiction  needed  for  the  proper 
exercise  of  appellate  jurisdiction.  It  is  a  court  of  last 
resort  in  the  causes  in  which  it  has  jurisdiction,  but 
its  jurisdiction  is  defined  by  statute,  and  in  any  case 
where  the  constitutionality  of  a  statute  is  in  question 
and  such  question  is  duly  presented  it  has  not  juris- 
diction, though  it  be  a  cause  in  which  it  would  have 
jurisdiction  if  such  question  were  not  so  involved. 

If  a  case  brought  to  this  court  from  a  trial  court  be 
found  to  be  thus  within  the  jurisdiction  of  the  Sa- 
preme  Court,  this  court  has  no  authority  except  to 
cause  it  to  be  duly  certified  to  the  Supreme  Court,  and 
if,  instead  of  doing  so,  this  court  should  proceed  to 
determine  the  cause  and  should  affirm  or  reverse  the 
judgment  of  the  court  below,  the  judgment  of  this 
court  would  be  void.    . 

If  it  be  properly  shown  to  this  court  that  it  has 
rendered  a  judgment  which  is  void,  a  proper  concern 
for  its  own  dignity,  as  well  as  a  due  regard  for  the 
rights  of  the  parties  and  for  the  preservation  of  the 
reverence  in  which  the  law  should  be  held  by  all  men, 
should  induce  the  court  to  set  aside  its  invalid  deci- 
sion, if  it  can  find  a  way  to  do  so  without  departing 
from  established  rules  of  law. 

The  fact  that  the  judges  of  this  court  as  now  con- 
stituted did  not  participate  in  the  decision  here  in 
question,  of  which  mention  is  made  in  the  brief  filed 
with  the  petition,  or  motion,  can  not  affect  the  ques- 
tion one  way  or  the  other,  as  we  regard  it.  The  court 
is  the  same,  and  the  same  consideration  should  con- 
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trol  us  as  would  properly  have  weight  with  our  pred- 
ecessors, if  they  still  occupied  the  bench.  Our  au- 
thority in  the  premises  certainly  is  not  greater  than 
would  be  their  authority  if  they  were  yet  in  office. 

After  a  cause  has  been  decided  by  this  court,  the 
record  and  papers,  including  the  briefs  of  counsel,  re- 
main on  file  in  the  custody  of  the  clerk. 

In  the  brief  upon  the  motion  before  us,  reference  is 
made,  in  support  of  the  application,  to  the  briefs,  es- 
pecially to  the  petition  for  a  rehearing  and  the  brief 
in  support  thereof. 

It  is  a  firmly  established  rule  of  this  court,  as  it  is 
also  of  \he  Supreme  Court,  that  any  question  not  pre- 
sented in  the  briefs  is  regarded  as  waived.  Another 
well  established  rule  is,  that  no  question  is  entitled  to 
notice  on  petition  for  a  rehearing  which  was  not  pre- 
sented on  the  original  hearing.  These  rules  are  so 
familiar  that  reference  to  authorities  is  not  needed. 

Therefore,  we  will  not  examine,  judicially,  the  con- 
tents of  the  brief  on  petition  for  a  rehearing. 

We  have  concluded,  however,  that  we  may  look,  not 
only  to  the  opinion  delivered  on  the  original  hearing, 
but  also  to  the  transcript  of  the  record  and  the  briefs 
upon  the  original  bearing,  so  remaining  on  the  files 
of  this  court,  to  ascertain  whether  the  constitution- 
ality of  a  statute  was  in  question,  and  such  question 
duly  presented  on  the  original  hearing. 

It  was  an  action  to  enforce  the  statutory  lien  of  an 
assessment  for  the  improvement  of  a  street  abutting 
for  its  entire  length  upon  the  right  of  way  of  the  rail- 
road company;  and  the  amount  for  which  judgment 
was  rendered  was  $1,480.00 

This  court  is,  by  the  statute,  given  jurisdiction  "in 
all  cases  for  the  foreclosure  or  enforcement  of  liens  of 
purely  statutory  origin  where  the  amount  in  contro- 
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versy  does  not  exceed  the  sum  of  thirty-five  hundred 
dollars/'  section  1337,  Burns'  R.  S.  1894. 

Of  course  the  mere  fact  that  the  defendant  appeared 
and  resisted  the  enforcement  of  the  statutory  lien  did 
not  cause  the  constitutionality  of  the  statute  under 
which  the  assessment  was  made  to  be  in  question  and 
such  question  to  be  duly  presented,  so  as  to  deprive 
this  court  of  jurisdiction  of  the  cause  on  appeal. 

We  do  not  observe  any  indication  in  the  record  of 
the  court  below,  that  the  resistance  was  based  upon 
an  assertion  of  the  unconstitutionality  of  the  statute. 

In  the  first  brief  for  the  appellant  on  the  original 
hearing  it  is  said:  "Dunkirk,  at  the  time  tMs  work 
was  done,  was  an  incorporated  town.  The  proceed- 
ings were  instituted  by  the  board  of  trustees,  without 
petition.  Before  considering  the  validity  of  the  pro- 
ceedings, the  point  is  made  that  the  statute  does  not 
contemplate  making  the  right  of  way  of  a  railroad 
company  liable  for  such  improvements.  It  is  only 
on  the  theory  that  abutting  property  is  enhanced  in 
value,  that  the  power  to  tax  it  can  be  given.  The 
statute  must  be  construed  in  the  light  of  the  theory 
of  its  enactment.  When  its  provisions  are  attempted 
to  be  applied  to  an  interest  in  real  estate  that  can  in 
no  sense  be  profited  thereby  in  any  instance^  it  be- 
comes evident  that  the  statute  was  not  intended  to 
include  it,  and  such,  it  is  claimed,  is  the  right  of  way 
of  a  railroad.  ♦  ♦  ♦  There  is  no  equitable  reason 
why  the  right  of  way,  the  value  of  which  can  in  no 
sense  be  increased  by  such  improvement,  should  be 
made  liable  for  street  improvements.  If  liable,  it 
muet  be  because  the  statute  has  so  provided,  and  that 
the  legislature  had  the  right  to  so  enact  This  prop- 
osition we  deny.  Private  property  can  only  be  taken 
for  a  public  purpose  upon  just  compensation  being 
given.    When,  therefore,  there  can  be  no  compensa- 


NOVEMBER  TERM,  1896— Vol.  17.         283 

Pittsburgh,  etc..  Railway  Company  v.  Hays  et  al. 

tion  there  can  be  no  taking.  It  is  a  fact  beyond  con- 
troversy that  the  improvement  of  the  street  abutting 
on  the  right  of  way  of  a  railroad  can,  in  no  sense,  bene- 
fit the  railroad." 

Unless  this  language,  quoted  from  the  first  brief, 
can  be  held  to  raise  and  properly  present  the  ques- 
tion of  the  constitutionality  of  the  statute,  that  ques- 
tion was  not  involved  up  to  that  stage  of  the  case. 

According  to  this  argument  in  the  brief,  if  it  could 
be  held  (as  was  held  by  this  court)  that  the  improve- 
ment was  beneficial  to  the  railroad,  the  statute  would 
be  valid,  and  it  would  not  be  necessary  to  decide  as  to 
its  constitutionality,  but  it  would  be  invalid  if  the 
improvement  was  not  beneficial  to  the  railroad. 

In  the  answering  brief  for  the  appellee,  it  was 
elaimed  that  this  contention  on  behalf  of  the  appel- 
lant was  overthrown  by  th^  case  of  PerUy  etc.j  R.  R.  Co. 
V.  Hannay  68  Ind.  562.  * 

In  the  appellant's  reply  brief  the  case  last  men- 
tioned was  criticised,  and  it  was  said,  that  "it  would 
be  of  little  weight  in  this  court  but  for  the  fact  that  it 
is  bound  to  accept  yie  decisions  of  ^e  Supreme  Court, 
except  that  when  such  decisions  do  not  meet  its  ap- 
proval, it  may  refer  the  question  to  the  Supreme  Court 
for  reconsideration;  which  we  asft  may  be  done  in 
-this  case  should  this  court  find  that  such  decision 
stands  in  the  way  of  reversal." 

There  was  no  request  or  suggestion  on  the  original 
hearing  that  the  cause  be  transferred  to  the  Supreme 
Court,  except  the  conditional  request  above  quoted. 

There  was  further  insistence  in  the  reply  brief  that 
the  improvement  could  not  be  regarded  as  beneficial 
to  the  railroad,  and  it  was  contended  that  the  statute 
did  not  contemplate  a  personal  judgment;  that  a  de- 
cision that  a  personal  judgment  may  be  rendered  can 
not  stand  except  the  statute  itself  be  disregarded;  and 
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that  the  rendition  of  a  personal  judgment  to  satisfy  a 
statutory  lien  is  unconstitutional.  This  was,  in  effect, 
a  contention  that  the  rendition  of  a  personal  judgment 
was  contrary  to  the  statute,  and  not  a  contention  that 
the  statute  was  unconstitutional. 

If  it  be  proper  for  us  to  look  thus  to  the  briefs,  still 
we  are  unable,  from  the  examination  of  them,  to  deter- 
mine that  the  judgment  of  .this  court  under  considera- 
tion was  void  for  want  of  jurisdiction  of  the  subject- 
matter. 

The  motion  is  overruled,  with  crfsts. 


Snoddy  v.  Wabash  School  Township  of 

Fountain  County. 

[No.  2.056.     Filed  March  18,  1897.] 

SOHOOL  Townships. — Powers  of  Trustee  Limited  to  Those  Delegated 
by  Statute, — Attorney's  Fees. — A  school  township  cfuinot  be  held 
liable  upon  an  attorney  fee  clause  in  a  note.  The  powers  of  trus- 
tee to  make  contracts  being  limited  to  those  granted  by  statuta 

9 

From  the  Fountain  Circuit  Court.  Affirmed. 
Lucas  Nebeker  and  D.  W.  SimmSy  for  appellant. 
C.  M.  McCabey  for  appellee. 

COMSTOCK,  C.  J. — Appellant  brought  this  suit 
against  appellee  to  recover  the  amount  due  on  certain 
notes  or  warrants  executed  by  defendant  township  to 
J.  L.  Townsley,  payee,  and  by  said  Townsley  en- 
dorsed to  plaintiff.  The  warrants  contained  an  uncon- 
ditional promise  to  pay  attorney  fees.  Upon  request 
of  plaintiff  the  court  made  a  special  finding  of  the 
facts  and  conclusion  of  law  thereon. 

In  its  conclusion  of  law  the  court  below  held  that 
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the  plaintiff  was  not  entitled  to  recover  of  the  defend- 
ant any  sum  for  attorney  fees. 

The  sole  question  presented  to  this  court  is,  "May 
a  township  which  has  executed  its  note  in  usual  form 
providing  for  attorney  fees  for  a  valid  debt  which  it 
had  the  power  to  incur,  be  held  liable  upon  an  attor- 
ney fee  clause  contained  therein?" 

Appellant  contends  that  a  township  stands  upon 
the  same  footing  with  any  other  corporation;  that  the 
general  law  upon  which  the  township  depends  for  its 
existence  clothes  it  with  power  to  purchase  school 
supplies  or  any  other  article  necessary  to  carry  on  its 
business,  and  it  has  the  power  to  execute  its  promis- 
sory note  in  payment  therefor,  precisely  the  same  as 
an  individual  or  a  private  corporation;  that  unless 
there  is  a  special  statute  restricting  the  powers  of 
townships,  concerning  the  execution  of  its  promissory 
notes,  it  must  be  held  liable  upon  an  attorney  fee 
clause  contained  in  such  note  the  same  as  a  private 
corporation  or  ai>  individual. 

Appellee  contends  that  this  position  is  not  sup- 
ported by  authority.  The  precise  question  presented 
has  not,  so  far  as  we  are  advised,  been  passed  upon  in 
this  State.  There  have  been  cases  based  upon  notes 
and  warrant6  issued  by  township  trustees  in  which 
there  were  stipulations  to  pay  attorney  fees,  but  in 
these  cases  the  authority  of  the  trustees  to  agree  to 
pay  attorney  fees  was  not  questioned,  and  they  serve 
only  to  show  a  practice. 

Section  5920,  Burns'  R.  S.  1894,  delegates  to  town- 
ship trustees  the  power  to  employ  teachers,  establish 
and  locate  schools,  build  and  provide  suitable  houses, 
furniture  and  other  articles  and  educational  appli- 
ances necessary  for  the  thorough  organization  and 
efficient  management  of  said  schools. 

Upon  this  statute  and  the  decision  of  the  Supreme 
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Court,  in  Sheffield  School  Tp.  v.  Andress,  56  Ind.  157, 
based  thereon,  appellant  chiefly  relies  to  maintain  his 
position.  The  warrant  sued  on  in  that  case  bore  ten 
per  cent,  interest  and  provided  for  the  payment  of 
attorney  fees.  The  court,  in  speaking  of  the  power  in 
corporations  to  make  contracts  intra  vires,  say:  "Al- 
ways, they  could  make  necessary  and  proper  con- 
tracts, .in  respect  to  the  business  legitimately  arising 
within  the  scope  of  their  corporate  powers.  Always, 
they  could  make  them  in  writing,  and,  formerly, 
could,  at  common  law,  make  them  only  in  writing; 
and  yet  they  could  not  make  a  promissory  note.  This 
was  not  because  they  could  not  give  an  obligation  to 
pay  a  debt,  but  because  corporations,  at  common  law, 
could  not  make  a  parol  contract,  and,  at  common  law, 
a  promissory  note  is  a  parol  contract.  ♦  ♦  ♦  Mu- 
nicipal and  qua-si  corporations  can  make,  in  a  proper 
case,  a  promissory  note.  *  ♦  *  But  the  narrower 
question  is  made  in  this  case,  could  the  appellant,  viz., 
Sheffield  School  Township,  execute  the  notes  sued  on 
in  this  case?  Being  payable  out  of  a  particular  fund, 
they  are  not  commercial  paper,  and  their  assignment 
could  cut  off  no  defense,  in  the  hands  of  the  assignee.'* 
Citing  Hays  v.  Gwiriy  19  Ind.  19;  Johnson  v.  Seymour ,  19 
Ind.  24.  "An  individual  could  have  legally  executed 
them.  Thev  are  within  the  law  of  this  State.  Thev 
stipulate  for  a  legal  rate  of  interest,  and  for  attorney 
fees  within  the  statute.  ♦  ♦  ♦  We  think  it  was 
within  the  discretion  and  power  of  the  corporation  to 
give  the  notes  in  accordance  with  these  terms." 

The  only  question  the  court  was  called  upon  to,  and 
did  decide  was,  in  the  language  of  Perkins,  C.  J.,  in 
delivering  the  opinion,  "Can  a  school  township  ex- 
ecute a  valid  promissory  note  in  consideration  of  a 
liability  incurred  in  building  a  schoolhouse?'* 

It  has,  since  said  decision  was  rendered,  been  held 
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by  our  Supreme  and  Appellate  Courts  in  several  cases, 
that  when  a  debt  has  been  lawfully  contracted  by  a 
township  trustee  he  has  the  necessarily  resulting 
power  of  giving  a  creditor  a  proper  written  acknowl- 
edgment and  promise  to  pay.  A  note  or  other  obliga- 
tion executed  bv  the  trustee  does  not  bind  the  school 
corporation,  for  it  is  only  bound  when  the  school  sup- 
plies are  actually  furnished. 

"  ^The  law  intends  that  where  property  is  sold,  on 
credit  to  school  corporations,  they  shall  only  be  held 
for  the' fair  and  reasonable  value  of  the  property  re- 
ceived. Parties  who  deal  with  school  corporations  are 
bound  to  know  the  limitation  placed  upon  them  by 
law.' "  See  Noble  School  Furniture  Co.  v.  Wasldng- 
ton  School  Tp.y  4  Ind.  App.  270,  and  authorities  there 
cited. 

These  cases  go  only  to  the  proposition  that  in  some 
form  the  trustee  may  acknowledge,  in  writing,  the 
obligation  to  pay  a  valid  debt  of  the  township. 

Upon  the  subject  of  the  prorilises  of  school  town- 
ships, the  Supreme  Court,  in  Honey  Creek  School  Tp.  v. 
Barnes,  119  Ind.  213,  says:  "School  townships  are  cor- 
porations with  limited  statutory  powers,  and  all  who 
deal  with  a  trustee  of  a  school  township  are  charged 
with  notice  of  the  scope  of  his  authority,  and  that  he 
can  bind  his  township  only  by  such  contracts  as  are 
authorized  by  law."  Citing  Reeve  School  Tp.  v.  Dod- 
son,  98  Ind.  497;  Union  School  Tp.  v.  First  National 
Bank,  102  Ind.  464;  Axt  v.  Jackson  School  Tp.,  90 
Ind.  101 ;  Bloomington  School  Tp.  v.  National  School 
Furniture  Co.,  107  Ind.  43.  "Private  corporations,  or- 
ganized for  pecuniary  profit,  may,  like  individuals, 
borrow  money  whenever  the  nature  of  their  business 
renders  it  proper  or  expedient  that  they  should  do  so, 
subject  only  to  such  express  limitations  as  are  im- 
posed by  their  charters.    The  power  to  borrow  carries 
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with  it,  by  implication,  unless  restrained  by  the 
charter,  the  power  to  secure  the  loan  by  mortgage. 
Accordingly  it  may  be  regarded  as  settled,  that  where 
general  authority  is  given  a  corporation  to  engage 
in  business,  and  there  are  no  special  restraints  in  its 
charter,  it  takes  the  power  as  a  natural  person  enjoys 
it,  with  all  its  incidents  and  accessories;  it  may  bor- 
row money  to  attain  its  legitimate  objects,  precisely 
as  an  individual,  and  bind  itself  by  any  form  of  obli- 
gation not  forbidden."  Wright  v.  Hughes,  Assignee^  119 
Ind.  324. 

We  do  not  understand  that  the  same  rule  applies 
to  a  school  township  or  other  quusi  municipal  corpora- 
tions. They  are  held  to  the  exercise  of  the  limited 
powers  conferred  by  statute.  The  cases  herein  cited 
holding  that  valid  acknowledgments  of  debts  and 
promises  to  pay,  executed  by  the  trustee  are  lawful, 
also  hold  that  such  written  instruments  only  bind  the 
school  corporation  when  the  school  supplies  are 
actually  furnished.  They  do  not  preclude  the  school 
township  from  proving  the  actual  or  true  value  of  the 
property  purchased  by  the  trustee.  Trustees  may  ac- 
knowledge and  promise  to  pay  a  debt  incurred  in  the 
purchase  of  property  they  had  authority  to  buy,  but, 
in  our  opinion,  neither  the  statutes  of  our  State  nor 
the  decisions  cited  can  be  construed  as  giving  them 
authority  to  enter  into  a  contract  of  indemnity,  in 
the  form  of  a  promise  to  pay  attorney  fees,  for  the  en- 
forcement of  such  acknowledgment  or  promise.  The 
trustee  is  not  obliged  to  incur  an  indebtedness;  he 
need  not  buy  until  he  has  the  funds  with  which  to 
pay;  he  need  give  no  written  obligation  to  pay,  and 
unless  clearly  authorized  to  do  so  by  law  he  should 
not  have  authority  to  bind  the  school  township  for 
payment  of  anything  but  the  property  it  actually  re- 
ceives. 
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Appellee  cites  as  in  point,  Weir  Furnace  Co,  v.  In- 
dependent School  Dist.  of  Seymour,  etc.  (la.  Sup.),  68  N. 
W.  584.  It  was  an  action  against  a  school  district  for 
supplies.  The  court  held  that  a  school  board  has  no 
power  in  the  absence  of  express  legislative  authority 
.to  make  a  contract  for  school  supplies  which  stipu- 
lates for  the  payment  of  attorney's  fees  by  the  school 
district.  Deemer,  J.,  speaking  for  the  court,  says: 
"Now,  it  has  been  held,  and  as  we  think  correctly,  that 
a  school  board  or  other  quasi  municipal  corporation 
has  no  right  to  make  a  contract  fixing  the  place  of 
payment  at  any  other  place  than  its  treasury,  without 
special  legislative  authority.  *  ♦  *  It  seems  clear 
to  us,  also,  that  as  the  school  district  is  a  creature 
of  the  statute,  and  has  no  authority,  save  that  which 
is  expressly  conferred  upon  it,  its  board  of  directors 
have  no  power  to  contract  to  pay  attorney's  fees." 

C!ounsel  for  appellant  insist  that  the  expression 
above  quoted  is  obiter  dictum — ^that  the  question  was 
not  involved  in  the  case — ^that,  being  a  decision  of  a 
foreign  state,  it  has  here  no  binding  force.  While  it 
is  not  binding  as  an  authority  in  Indiana,  yet  it  is  the 
expression  of  the  supreme  court  of  Iowa  directly 
upon  the  question  in  the  case  at  bar,  and  is  based 
upon  the  proposition  recognized  in  all  the  authorities 
that  a  school  district  is  a  creature  of  the  statute  and 
of  limited  powers.  We  know  of  no  authority  to  the 
contrary.  The  statute  does  not  give  the  power  to  the 
trustee,  and,  in  our  opinion,  it  is  not  to  be  inferred.    . 

Judgment  affirmed. 

Henlet,  J.,  dissents. 


Vol.  17—19 


290        APPELLATE  COURT  OF  INDIANA, 

Thompson  et  al.  v.  Shewalter  et  al. 


Thompson  et  al.  v.  Shewalteb  et  al. 

[No.  1,689.     Filed  March  19,  1897.] 

Pleading. — Time  for  Filing  Answer. — Discretion  of  Court. — Where 
an  action  is  brought,  and  defendants  enter  their  appearance,  and 
the  cause  is  continued  from  term  to  term  for  more  than  two  yeans, 
it  is  within  the  discretion  of  the  court  to  permit  defendants  to  file 
an  answer,  it  not  appearing  that  defendants  objected  to  any  of  the 
numerous  continuances,  nor  that  they  ever  asked  that  a  rule  be  en- 
tered requiring  defendants  to  answer. 

Same. — Answer  of  Garnishee. — Sufficiency  Of. — The  answer  of  a  gar- 
nishee, summoned  as  a  judgment  debtor  of  defendant,  averring 
that  the  judgment  had  been  compromised  and  settled,  and  entered 
satisfied  in  the  proper  court,  prima  facie  shows  that  the  garnishee 
defendant  is  not  indebted  to  the  attachment  defendant  on  the 
judgment. 

Same. — CkLmishment. — Refusal  to  Permit  Ansu>er  After  Default, — 
Where  in  a  garnishment  proceeding  the  principal  defendant  en- 
tered her  appearance  and  asked  that  a  default  taken  against  her  be 
set  aside  and  that  she  be  permitted  to  answer,  plaintiffs  having 
filed  their  written  consent,  the  refusal  of  the  court  to  permit  the 
filing  of  the  answer  is  not  prejudicial  to  the  plaintiffs. 

Appeal  and  Error. — BUI  of  Exceptions. — Longfiand  Manuscript  of 
Evidence. — The  record  must  affirmatively  show  that  the  longhand 
manuscript  of  the  evidence  was  filed  in  the  clerk's  office  before  it 
was  incorporated  in  the  bill  of  exceptions. 

From  the  Blackford  Circuit  Court.  Affirmed. 

Cantwell  &  Simmons^  Ryan  &  Thompson^  Thompson 
&  Canaday  and  W.  H.  Williamson^  for  appellant  8. 

D.  H.  Fonts y  A.  Waltz  and  J.  M.  Smith,  for  appellees. 

Robinson,  J. — This  action  was  brought  by  William 
A.  Thompson,  Albert  O.  Marsh,  and  Joseph  W. 
Thompson  on  account,  for  aftorneys'  fees,  for  services 
rendered  the  appellee,  Consedine.  At  the  same  time 
attachment  proceedings  were  begun  and  the  appel- 
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lees,  James  A.  and  Elias  Shewalter,  were  summoned 
to  appear  and  answer  in  garnishment.  Appellants, 
Williamson  and  Walters,  began  suit  on  an  account 
of  the  same  character,  and  filed  under  in  the  attach- 
ment proceedings;  affidavits  for  attachment  and  garn- 
ishment were  by  them  duly  filed.  Appellee,  Con- 
sedine,  was  defaulted.  Appellee,  Elias  Shewalter, 
filed  his  verified  answer  in  two  paragraphs  to  the  at- 
tachment and  garnishment  proceedings,  and  the  ap- 
pellee, James  A.  Shewalter, .  filed  an  answer  in  four 
paragraphs.  Separate  demurrers  were  filed  to  the  sev- 
eral affirmative  paragraphs  of  answer,  and  overruled. 
After  the  default  of  the  appellee,  Consedine,  she  ap- 
peared in  court  and  asked  that  she  be  permitted  to  file 
an  answer,  and  to  this  request  all  the  appellants  con- 
sented in  writing,  but  the  court  refused  to  set  aside 
the  default,  and  refused  to  permit  the  filing  of  the 
answer.  Upon  a  trial  by  the  court,  judgment  was 
rendered  in  favor  of  the  appellees,  Elias  and  James 
A.  Shewalter,  against  the  appellants  for  costs,  and  in 
favor  of  appellants  against  appellee,  Consedine,  in  a 
named  sum. 

The  errors  assigned  are:  Overruling  appellants'  mo- 
tion to  default  appellees,  Elias  and  James  A.  She- 
waiter;  refusing  to  set  aside  the  default  of  the  appel- 
lee, Consedine,  and  in  refusing  to  permit  her  to  file 
her  answer;  overruling  the  demurrers  to  the  second, 
third,  and  fourth  paragraphs  of  the  separate  answer 
of  James  A.  Shewalter,  and  the  demurrer  to  the  sec- 
ond paragraph  of  the  separate  answer  of  Elias  She- 
waiter;  and  overruling  the, motion  for  a  new  trial. 

It  appears  that  in  1887,  appellee,  Consedine,  recov- 
ered a  judgment  in  the  Jay  Circuit  Court  against  the 
appellee,  James  A.  Shewalter,  for  $1,000.00.  After 
this  judgment  was  affirmed  by  the  Supreme  Court,  it 
was  paid.    After  the  trial  of  the  above  case,  the  appel- 
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lee,  Consedine,  recovered  another  judgment  against 
appellee,  James  A.  Shewalter,  in  the  Jay  Circuit 
Court  for  $1,700.00,  and  this  judgment  was  affirmed 
by  the  Supreme  Court.  The  appellants  were  the  at- 
torneys for  the  appellee,  Consedine,  in  the  prosecution 
of  the  above  cases.  Appellee,  Elias  Shewalter,  was 
surety  on  the  appeal  bond  in  each  of  these  eases. 
After  the  trial  of  these  cases,  and  during  the  pendency 
of  the  appeal  u  the  second  case,  the  appellee,  Con- 
sedine, removed  to  the  state  of  West  Virginia,  w^here 
she  resided  for  some  time.  After  the  judgment  in  the 
second  case  was  affirmed  by  the  Supreme  Court;  a 
petition  for  a  rehearing  was  filed,  and  during  the 
pendency  of  that  petition  the  appellee,  James  A.  She- 
waiter,  procured  from  the  appellee,  Consedine,  a  writ- 
ten satisfaction  and  release  of  the  judgment.  While 
appellee,  Consedine,  still  resided  in  West  Virginia, 
the  present  action  was  brought  in  the  Blackford  Cir- 
cuit Court,  where  the  Shewalters  lived,  to  recover  the 
value  of  the  services  of  the  appellants  as  such  attor- 
neys for  appellee,  Consedine,  in  the  two  cases  against 
appellee,  James  A.  Shewalter. 

The  first  error  complained  of  is  the  overruling  of  ap- 
pellants' motion  to  default  the  appellees,  James  A. 
and  Elias  Shewalter. 

The  complaint  in  this  case  was  filed  on  the  14th  day 
of  May,  1891,  and  on  the  16th  day  of  the  same  month 
summons  was  served  on  appellee,  James  A.  Shewalter, 
and  on  the  ISth  day  of  the  same  month  Elias  She- 
waiter  was  served  with  summons.  On  the  2d  day  of 
June  following,  the  following  entry  was  made  in  the 
cause:  "Come  now  the  parties  by  counsel  and  by 
agreement  this  cause  is  continued  until  the  next  term 
of  this  court.''  On  the  26th  day  of  October,  1891,  the 
cause  was  again  continued  by  agreement  of  counsel. 
The  cause  was  continued  from  term  to  term,  and  on 
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the  second  judicial  day  of  the  November  term,  1893, 
of  the  Blackford  Circuit  Court  the  cause  was  again 
continued,  but  on  the  9th  judicial  day  of  the  same 
term  of  court  appellants  appeared  and  the  last  con- 
tinuance was  set  aside  and  the  appellee,  Consedine, 
was  defaulted,  and  at  the  same  time  the  court  over- 
ruled appellants'  motion  to  default  the  other  ap- 
pellees. 

f 

In  this  ruling  there  was  no  error.  Vhere  had  been 
an  appearance  by  these  appellees,  and  while  the  cause 
had  been  continued  from  term  to  term  for  more  than 
two  years,  it  does  not  appear  that  appellants  ever  ob- 
jected to  any  of  the  numerous  continuances,  nor  does 
it  appear  that  they  ever  asked  that  a  rule  be  entered 
requiring  these  appellees  to  answer.  It  does  not  ap- 
pear w^hy  the  case  was  so  often  continued,  but  the  rea- 
sons for  such  continuances  were  known  to  the  trial 
court.  There  is  nothing  in  the  record  which  removes 
the  presumption  that  the  trial  court  rightfully  exer- 
cised its  discretionary  power  in  allowing  time  to  file 
pleadings  by  a  party  who  had  already  entered  an  ap^ 
pearance.    Elliott's  App.  Pract.,  section  606.      • 

Error  is  assigned  on  the  overruling  of  the  demurrers 
to  the  answers  of  appellees,  Shewalter  and  Shewalter. 

The  second  paragraph  of  the  answer  of  appellee, 
Elias  Shewalter,  sets  up  the  recovery  of  the  judgment 
in  the  Jay  Circuit  Court  by  Consedine  against  James 
A.  Shewalter  for  Jl,700.00;  the  appeal  and  affirmance 
of  the  judgment;  that  Elias  Shewalter  signed  and  ex- 
ecuted as  surety  for  James  A.  Shewalter  a  bond  for 
stay  of  proceedings  pending  the  appeal;  that  within 
sixty  days  after  the  affirmance  of  the  judgment  by  the 
Supremo  Court,  and  before  the  sixty  days  expired, 
namely,  on  the  13th  day  of  May,  1891,  the  appellees, 
Consedine  and  James  A.  Shewalter,  compromised  and 
settled  said  judgment  in  the  Jay  Circuit  Court,  and 
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the  same  was  entered  satisfied  in  that  court,  and  that 
the  same  was  compromised  and  settled  before  this 
cause  was  begun  in  this  court,  and  before  this  defend- 
ant had  any  notice  of  any  attachment  or  garnishee 
proceedings;  that  the  entry  of  satisfaction  of  said 
judgment  is  in  full  force  in  said  Jay  county,  and  that 
this  defendant  is  not  otherwise  indebted  to  the  attach- 
ment defendant,  Consedine,  in  any  manner  whatso- 
ever. 

The  second  paragraph  of  the  answer  of  appellee, 
James  A.  Shewalter  is  a  plea  of  payment,  which  ap- 
pellants concede  is  good. 

The  third  paragraph  of  answer  of  the  same  appel- 
lee is  the  same  in  substance  as  the  second  paragraph 
of  answer  of  appellee,  Elias  Shewalter. 

We  are  unable  to  see  any  material  difference  be- 
tween the  third  and  fourth  paragraphs  of  the  answer 
of  James  A.  Shewalter. 

The  rulings  on  the  demurrers  to  these  several  an- 
swers may  all  be  considered  together,  as  the  same  ob- 
jection is  urged  against  each  paragraph,  and  that  is, 
that  ihere  is  no  allegation  that  the  judgment  recov- 
ered by  appellee,  Consedine,  against  the  appellee, 
James  A.  Shewalter,  for  f  1,700.00  was  ever  paid.  The 
allegation  is  that  the  parties  "compromised  and  set- 
tled said  judgment  in  the  Jay  Circuit  Court,  and  the 
same  was  entered  satisfied  in  the  said  Jay  Circuit 
Court,  and  that  the  same  was  compromised  and  set- 
tled before  this  cause  was  begun  in  this  court,  and 
before  this  defendant  answering  had  any  notice  of  any 
attachment  or  garnishee  proceedings." 

We  do  not  think  these  answers  are  open  to  the  objec- 
tion urged  by  appellants.  The  allegation  that  the 
judgment  has  been  compromised  and  settled,  and  that 
it  had  been  entered  satisfied  in  the  proper  court,  priina 
facie  shows  that  the  garnishee  defendant  is  not  in- 
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debted  to  the  attachment  defendant  on  that  judg- 
ment. If  the  attachment  defendant  had  caused  to  be 
entered  a  satisfaction  of  the  judgment  she  could  not 
insist,  as  long  as  that  record  stood,  that  the  judgment 
had  not  been  paid.  The  appellants  were  asking,  in  so 
far  as  any  claim  owing  by  the  garnishee  to  the  attach- 
ment defendant  was  concerned,  that  they  be  placed  in 
the  attachment  defendant's  place.  Whether  a  valid 
claim  existed  or  whether  it  had  been  compromised 
and  settled,  and  whether  the  acts  done  by  the  parties 
amounted  to  a  settlement,  could  be  determined  only 
by  the  proof.  When  it  is  said  that  a  judgment  has 
been  entered  satisfied  in  the  proper  court,  the  pre- 
sumption is  that  it  was  fully  paid,  and  that  presump- 
tion must  control  until  the  satisfaction  is  properly  set 
aside. 

This  being  a  special  proceeding  and  largely  con- 
trolled by  statute,  it  would  seem  that  under  sections 
834  and  953,  Burns'  R.  S.  1894,  the  special  answers 
filed  were  unnecessary.  But  if  they  were  necessary 
they  amount  to  a  denial  of  the  matter  set  out  in  the 
affidavits  for  garnishment,  and  are  good  against  a  de- 
murrer.   See  Corbin  v.  Ooddard,  94  Ind.  419. 

The  statute  gave  appellants  the  right  to  require  the 
garnishees  to  make  disclosures  of  any  indebtedness 
owing  by  the  garnishees  to  the  attachment  defendant, 
and  it  appears  an  order  was  made  requiring  the  gar- 
nishees to  appear,  on  a  day  named,  to  be  questioned 
as  to  that  matter,  but  it  does  not  appear  that  the  ap- 
pellants availed  themselves  of  the  order,  and  no  in- 
quiry was  made  of  the  garnishees  until  the  trial. 

The  case  of  Hogan  v.  Bums  (Cal.),  33  Pac.  631,  cited 
by  appellants'  counsel,  was  a  suit  on  certain  promis- 
sory notes,  and  among  the  answers  filed  was  one  in 
which  the  defendant  denied  that  the  notes  had  not 
been  paid,  but  alleged  that  they  had  been  "satisfied 
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and  discharged."  An  account,  order,  and  acceptance 
were  offered  in  evidence,  and  excluded.  The  court  held 
that  while  an  accord  and  satisfaction  had  not  been 
pleaded,  yet,  conceding  that  they  were,  it  was  not 
error  to  exclude  the  account,  order,  and  acceptance 
from  the  evidence,  in  the  absence  of  anv  offer  to  show 
by  other  evidence  that  they  were  intended  or  accepted 
as  satisfaction  of  either  of  the  notes,  or  that  either  the 
account  or  order  had  been  paid. 

But  in  the  case  at  bar,  the  appellants  can  have  no 
greater  rights  than  the  attachment  defendant,  and, 
in  a  suit  by  her  on  the  judgment,  an  answer  that  the 
judgment  had  been  compromised  and  settled  and  had 
been  entered  satisfied  in  the  proper  court,  would  be 
good. 

The  record  affirmatively  shows  that  the  court  had 
jurisdiction  of  the  person  of  the  appellee,  Consedine. 
After  she  was  defaulted  she  appeared  in  person,  and 
appellants  filed  their  consent  in  writing  that  the  de- 
fault might  be  set  aside  and  that  she  might  be  per- 
mitted to  file  an  answer,  and  at  that  time  she  asked 
that  the  default  be  set  aside  and  that  she  be  permitted 
to  file  her  answer,  which  the  record  shows  was  the 
general  denial.  It  is  argued  that  the  court  erred  in 
refusing  to  set  aside  the  default  and  permit  the  filing 
of  the  answer.  It  is  true,  the  garnishee  defendants 
had  the  right  to  require  the  appellants  to  show  that 
the  court  had  jurisdiction  of  the  person  of  the  attach- 
ment defendant.  The  record  shows  that  the  court  had 
such  jurisdiction.  We  are  not  informed  how  the 
rights  of  the  appellants  were  prejudiced  by  this 
ruling. 

The  remaining  error  discussed  by  counsel  is  over- 
ruling appellants^  motion  for  a  new  trial.  The  grounds 
upon  which  a  new  trial  was  asked  were  that  the  find- 
ing and  judgment  of  the  court  as  to  the  garnishee  is 
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contrary  to  the  law  and  the  evidence,  and  that  the 
court  erred  in  the  admission  of  certain  evidence  of- 
fered by  appellees,  and  in  refusing  certain  evidence 
offered  by  appellants. 

It  is  argued  by  counsel  for  appellees  that  the  evi- 
dence is  not  in  the  record. 

It  appears  that  the  longhand  manuscript  of  the  evi- 
dence was  filed  in  the  clerk's  office  on  the  17th  day  of 
October,  1S94,  and  that  on  the  same  day  the  bill  of 
exceptions  was  signed  by  the  judge  and  filed.  It  thus 
appears  that  the  record  does  not  show  that  the  long- 
hand copy  of  the  evidence  was  filed  in  the  clerk's  of- 
fice before  the  bill  of  exceptions  containing  the  same 
was  signed  by  the  judge. 

The  transcript  contains  the  following  entry:  "And 
afterwards,  on  October  17,  1894,  and  within  the  time 
allowed  by  the  court,  the  plaintiffs  filed  in  the  office 
of  the  clerk  of  this  court  their  bill  of  exceptions,  which 
bill  of  exceptions  is  in  the  words  and  figures  follow- 
ing.'' This  is  followed  by  the  longhand  manuscript 
of  the  evidence,  containing  the  file  mark  of  the  clerk 
that  it  was  filed  October  17,  1894.  The  judge  signed 
the  bill  of  exceptions  on  the  same  day.  There  is  no 
other  evidence  of  the  filing  of  the  longhand  manu- 
script, except  that  in  his  certificate  to  the  transcript 
the  clerk  says:  "I  also  certify  that  on  the  17th  day  of 
October,  1894,  the  official  stenographer  who  took 
down  the  evidence  in  said  cause,  filed  in  my  office  his 
longhand  manuscript  thereof,  which  is  the  same  man- 
uscript of  the  evidence  incorporated  in  the  bill  of  ex- 
ceptions and  made  a  part  of  the  foregoing  transcript." 
From  these  entries  it  is  evident  that  the  longhand 
manuscript  of  the  evidence  was  not  filed  in  the  clerk's 
office  before  it  was  incorporated  in  the  bill  of  excep- 
tions, or  before  the  bill  was  filed,  as  required  by  sec- 
tion 1476,  Burns'  R.  S.  1894  (1410,  R.  S.  1881).  '  Carl- 
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son  V.  Statej  145  Ind.  650;  Rogers  v.  Eich^  146  Ind. 
235;  Manley  v.  Felty,  146  Ind.  194;  De  Hart  v.  Board, 
143  Ind.  363;  Hamrich  v.  Loring  (Ind.  Sup.),  45  N.  E. 
107;  Beatty  v.  Miller,  146  Ind.  231;  Fitzmaurice  v. 
Puterbaugh,  post,  318. 

The  evidence  is  not  in  the  record. 

We  find  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed. 

Judgment  affirmed. 


Casto  et  al.  v.  EviNaER  et  aju 

[No.  2,114.    Filed  March  80,  1897.] 

Bills  Ain>  Notes. — Material  Alteration  of  Note, — To  change  the  payee 
of  a  note  without  the  consent  of  the  maker  is  a  material  alteration 
and  avoids  the  note. 

Same. — Words  Descriptive  of  Payee. — Immaterial  Alteration, — ^The 
insertion  of  the  words  ''Guardian  of  P.  Malcom"  immediately 
following  the  name  of  the  payee  of  a  note  does  not  constitute  a 
material  change  thereof;  the  words  being  only  a  description  of  the 
person. 

Same. — Ovardian, — Transfer  of  Note  by  Delivery. — Action  by  Trans- 
feree,— Where  a  guardian  transfers,  by  delivery  without  indorse- 
ment, to  the  heirs  of  his  deceased  ward,  as  a  part  of  the  ward's  es- 
tate, a  promissory  note  payable  to  him,  the  heirs  of  deceased  ward 
may  maintain  an  action  against  the  makers  of  the  note  if  the  orig- 
inal payee  is  made  a  party  defendant  and  files  a  disclaimer. 

From  the  Vigo  Superior  Court.  Affirmed. 

J,  E.  Piety,  J,  O.  Piety,  W,  Mack  and  O.  M.  Cranes 
for  appellants. 

S.   C,  Davis,  F.  Turk,  G.  W.  Kleiser  and  J,  H. 
Kleiser,  for  appellees. 

CoMSTOCK,  C.  J. — The  complaint,  in  substance,  al- 
leges that  on  January  10, 1879,  one  John  H.  Rippetoe, 
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who  was  guardian  of  Peter  Malcom,  a  person  of  un- 
sound mind,  loaned  to  appellant,  Casto,  $200.00  of  his 
ward's  funds  and  took  therefor  a  note  executed  by  ap- 
pellants, Casto  and  Wiseman;  that  the  note  was  made 
payable  to  John  H.  Rippetoe  as  guardian  of  Peter 
Malcom;  that  the  said  ward  died  in  1891;  that  his 
estate  was  duly  settled,  and  that  thereafter  Rippetoe 
delivered,  without  written  assignment,  the  note  to 
plaintiffs,  who  are  the  only  heirs  of  the  said  ward,  and 
who  sue  in  this  action  as  such  heirs.  The  note  is  made 
an  exhibit.  Rippetoe  was  made  defendant  to  answer 
as  to  his  interest.  Casto  and  Wiseman,  in  their  sep- 
arate answers,  each  set  out  the  note,  which  they  allege 
they  did,  in  fact,  sign  January  10,  1879,  the  payee 
therein  being  John  H.  Rippetoe.  They  allege  that,  in 
this  contract  with  Rippetoe,  he  acted  in  his  individual 
capacity,  and  not  in  his  capacity  as  the  guardian  of 
Peter  Malcom;  that  they  did  not  know,  nor  had  they 
any  reason  to  believe,  that  the  money  loaned  to  Casto 
was  trust  money  until  1894,  a  short  time  before  this 
suit  was  filed;  that  the  note  was  written  with  pen  and 
ink,  and  that  no  blank  spaces  were  left  thereon;  that 
after  the  note  had  been  delivered,  some  one,  without 
their  knowledge  or  consent,  materially  altered  and 
changed  said  note  by  inserting  and  interlining  after 
the  name  of  the  payee  in  said  note,  the  words  "Guard- 
ian of  P.  Malconi,"  and  that  the  note  in  its  altered 
condition  is  the  one  sued  on  in  this  action.  Wiseman 
also  pleads  surety. 

To  these  answers  the  plaintiffs  demurred.  The  de- 
murrers were  sustained  and  exceptions  taken.  De- 
fendants refusing  to  plead  farther,  judgment  was  ren- 
dered against  Casto  and  Wiseman  for  the  amount  of 
the  note,  saving  Wiseman's  rights  as  surety. 

The  only  errors  assigned  are  the  sustaining  of  the 
demurrers  to  the  second  paragraph  of  Casto's  separate 
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answer,  and  the  amended  second  paragraph  of  Wise- 
man's separate  answer. 

The  question  for  decision  here  is,  whether  the  adding 
of  the  words  "Guardian  of  P.  Malcom"  changed  the 
payee  of  the  note  from  Kippetoe,  individually,  to  Rip- 
petoe  as  guardian.  In  other  words,  from  Rippetoe,  to 
the  estate  of  Peter  Malcom. 

An  alteration  made  after  the  execution  of  an  instru- 
ment is  presumed  to  be  made  by  the  party  claiming 
under  it.  Bowman  v.  Mitchell^  79  Ind.  84;  Cochran  v. 
Nebeker,  48  Ind.  459;  Palmer  v.  Poor,  121  Ind.  135. 

The  presumption  is,  then,  that  the  alteration  was 
made  by  the  plaintiffs.  A  material  alteration  of  the 
note  by  the  payee,  without  the  consent  of  the  maker, 
renders  such  note  void.  McCoy  v.  Lockwood,  71  Ind. 
319;  Coburn  v.  Webb,  56  Ind.  96;  Palmar  v.  Poar, 
supra;  Cochran  v.  Nebeker,  supra. 

But  if  the  alteration  is  an  immaterial  one, the  payee, 
or  holder,  may  recover,  though  such  alteration  is  made 
by  himself.  Kingan  &  Co.  v.  Silvers,  13  Ind.  App.  80; 
1  Am.  and  Eng.  Ency.  of  Law,  p.  501. 

To  change  the  payee  of  the  note,  without  the  con- 
sent of  the  maker,  is  material,  and  avoids  the  note. 
Grimes  Y.  Pier  sol,  25  Ind.  246;  Piersol  v.  Grimes,  30 
Ind.  129;  State,  exreh,  v.  Polke,  7  Blackf.  27;  Hodge 
V.  Farmers^  Bank,  7  Ind.  App.  94;  1  Am.  and  Eng. 
Enc.  Law  506. 

Many  other  decisions  might  be  cited  to  the  same 
effect. 

Counsel  for  appellants  contend  that  the  insertion  of 
the  words  "Guardian  of  P.  Malcom"  after  the  name  of 
Rippetoe  changed  the  payee  from  Rippetoe,  individ- 
ually, to  the  estate  of  Peter  Malcom. 

Appellees  contend  that  the  words  "Guardian  of  P. 
Malcom"  are  descriptio  pcrsonae,  and  that  the  note  is 
still  payable,  by  its  terms,  to  Rippetoe  individually; 
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that  these  words  being  only  descriptive  of  the  person, 
their  insertion  is  not  a  material  change. 

In  the  case  of  Helm  v.  Van  Vlcet,  1  Blackf.  342,  the 
cause  of  action  was  a  written  obligation,  by  which  the 
defendant  promised  to  pay  one  Van  Vleet,  administra- 
tor, etc.  One  of  the  grounds  upon  which  the  judgment 
was  complained  of  was  "iSrst,  because  the  plaintiff, 
in  his  declaration,  styles  himself  administrator,  and 
sets  out  a  contract  made  with  himself."  The  court 
says:  "If  an  administrator  change  the  nature  of  a 
debt,  originally  due  to  the  intestate,  by  a  contract 
made  with  himself,  he  must  sue  for  the  new  debt  in  his 
own  name,  and  not  in  his  representative  character.  * 
•  *  In  this  case  the  plaintiff  declares  on  a  promise 
made  to  himself,  and  the  judgment  is  in  his  own  name. 
His  styling  himself  administrator  may  be  considered 
as  only  a  descriptio  personae^  and  does  not  change  the 
nature  or  effect  of  the  action,  or  of  the  judgment." 
See,  also,  Savage  v.  Meriam,  1  Blackf.  177. 

In  Capp  V.  Oilman,  2  Blackf.  45,  plaintiff  suM  upon  a 
promise  made  to  himself  in  fator  of  himself.  In  his 
petition  he  named  himself  as  administrator.  The 
word  "administrator"  was  surplusage  or  descriptio  per- 
sonae. 

8peelm4in  v.  Culhertson,  15  Ind.  441,  was  a  "suit  by 
Culbertson,  against  the  appellants,  upon  a  promissory 
note  made  by  Speelman  and  Fox  to  Lewis  Bocock  and 
Francis  Helm,  administrators  of  the  estate  of  John 
Bocock,  deceased.  The  payees  transferred  the  note, 
by  delivery,  to  the  plaintiff.  ♦  •  •  The  note  was 
given  for  money,  belonging  to  the  estate  of  deceased, 
lent  by  the  payees  to  the  makers  thereof.  It  was 
given  to  Bocock  and  Helm,  and  the  words  'adminis- 
trators,' etc.,  may  be  regarded  as  merely  descriptive  of 
the  i)erson8."    It  was  objected  that  the  administra- 
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tors  could  not  transfer  the  note.  Tlje  court  held  that 
they  could  make  a  valid  transfer  in  their  own  right. 

In  Shepherd  v.  Evans,  9  Ind.  260,  in  a  suit  upon  a 
promissory  note  payable  to  James  L.  Evans,  guardian 
of  the  estate  of  George  Rector,  it  was  contended  that 
Rector  was  the  real  party  in  interest  and  that  Evans 
could  not  sue.  The  court  held  that  the  words,  "guard- 
ian of  the  estate  of  George  Rector,"  may  be  regarded 
as  surplusage  or  as  d^scriptio  personae.  Citing  Capp 
V.  Oilman,  87ipra,  and  Barnes  v.  Modisett,  3  Blackf .  253. 

In  Barnes  v.  Modisett,  supra,  the  defendants  below 
made  a  note  in  writing,  payable  to  James  Barnes,  ad- 
ministrator, etc.  After  the  note  became  due,  Barnes 
brought  suit  on  it  as  adnrinistrator.  The  court  held 
that  the  debt  was  due  the  plaintiflf  in  his  personal 
capacity,  and  not  in  autre  droit,  and  he  might  be  sued 
and  he  might  sue  in  his  own  right  without  describing 
himself  as  administrator,  etc.,  and  his  having  named 
himself  as  administrator  in  the  note  and  in  the  action 
was  surplusage.  Citing  Savage  v.  Meriam,  supra;  Tal- 
mage,  Admr,,  v.  Chapel,  16  Mass.  71;  BidcUe,  Admr.^ 
V.  Wilkins,  1  Peters  686. 

Numerous  cases  might  be  cited  from  the  reported 
decisions  of  our  Supreme  Court  in  line  with  those  al- 
ready referred  to,  to  the  effect  that  words  annexed  to 
the  name  of  a  party  to  a  written  instrument  are  de- 
scriptio  personae. 

The  case  of  Jackson  School  Tp.  v.  Farloic,  75  Ind.  118, 
treats  of  the  subject  more  fully  than  the  earlier  cases. 
The  opinion  of  the  court  is  given  by  Elliott,  J.,  and 
after  citing  a  number  of  cases,  this  language  is  used: 
"In  all  of  these  cases  the  rule  is  broadly  declared,  that 
words  following  the  names  of  parties  operate  only  as 
mere  descriptio  personae,  and  it  is  well  settled  that  such 
words  serve  only  to  identify  the  parties.  This  is  the 
doctrine  applied  to   contracts  with  administrators. 
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trustees,  receivers,  sheriffs,  agents,  and  assignees,  and 
to  licensed  apothecaries.  *  *  *  It  makes  no  dif- 
ference whether  the  descriptive  words  are  simply  ap- 
pended to  the  signature  at  the  foot  of  the  contract  or 
annexed  to  the  name  in  the  body  of  the  instrument." 

See,  also,  the  authorities  therein  cited.  To  the  list 
of  administrators,  trustees,  receivers,  sheriffs,  agents, 
etc.,  under  authority  of  Shepherd  v.  Evans,  supra,  the 
court  could  properly  have  added  "guardians." 

The  later  decisiotis  of  State  v.  HehnSy  136  Ind.  122, 
and  Hodge  v.  Farmers^  Bank,  supra,  are  not  inconsist- 
ent with  the  doctrine  announced  in  the  foregoing 
cases. 

In  the  last  named  case  the  court  held  that  a  note 
delivered  by  a  surety,  with  all  blanks  filled,  including 
blank  for  payee,  who  is  named  merely  as  an  individual, 
cannot  afterwards  be  altered,  without  the  surety's  con- 
sent, by  writing  "cashier"  after  the  payee,  thus  mak- 
ing it  payable  to  a  bank.  The  court  in  that  case  con- 
ceded the  law  to  be  that  a  mere  descriptive  appella- 
tion did  not  in  any  way  affect  a  note,  but  held  that 
"As  to  banks,  the  act  of  the  cashier  is  the  act  of  the 
bank,  and  that  a  bank  may  sue  upon  a  note  payable  to 
its  cashier,  as  such,  just  as  though  it  were  payable  to 
it  by  its  corporate  name.     ♦     ♦     ♦ 

"That  the  law  thus  established  as  to  banks  and 
bank  cashiers  is  an  exception  to  the  general  rule  as 
laid  down  in  cases  cited  by  appellee  and  referred  to 
above,  may  be  conceded,  but  that  the  exception, 
created  doubtless  from  a  deference  to  commercial  ne- 
cessities and  usages,  is  thoroughly  established  and 
generally  recognized,  is,  we  think,  unquestionable." 

"Any  change  in  the  terms  of  a  written  contract 
which  varies  its  original  legal  effect  and  operation, 
whether  in  respect  to  the  obligation  it  imports;  or  to 
its  force  as  matter  of  evidence,  when  made  by  any 
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party  to  the  contract,  is  an  alteration  thereof,  unless 
all  the  other  parties  to  the  contract  gave  their  express 
or  implied  consent  to  such  change.  And  the  effect  of 
such  alteration  is  to  nullify  and  destroy  the  altered 
instrument  as  a  legal  obligation/'  Daniel,  Neg.  Inst., 
section  1373. 

Under  these  decisions,  and  the  above  citation  from 
an  approved  text  writer,  how  was  the  legal  effect  of 
the  note  in  suit  varied'bv  the  alteration  set  out  in  the 
answer? 

It  would  have  been  competent  for  Rippetoe  to  have 
brought  suit  in  his  individual  capacity.  Had  he  sued 
as  guardian,  the  word  "guardian"  would  have  been 
treated  as  descriptive  of  the  person. 

Appellants  gave  their  note  to  the  payee  as  an  evi- 
dence of  the  indebtedness  of  that  amount  of  money,  al- 
leged in  the  complaint  to  have  been  a  part  of  the 
estate  of  the  ward  of  the  payee.  These  answers  admit 
the  execution  of  the  note  as  set  out  in  the  complaint, 
with  the  exception  of  the  words,  "Guardian  of  P.  Mal- 
com."  Unless  this  is  a  defense,  no  defense  is  made. 
Appellants'  counsel,  in  their  able  brief,  assert  that 
they  are,  by  this  alteration,  deprived  of  any  set-ofif 
they  might  have  against  Rippetoe  individually. 

The  note  was  not  commercial.  In  the  hands  of  the 
present  holders,  under  the  decisions  cited,  it  was  sub- 
ject to  any  defense  appellants  may  have  had  against 
Rippetoe  individually. 

In  Robertfiony  Admr.,  v.  Oarshucilery  Gdn.,  81  Ind.  463, 
cited  by  appellants,  appellee,  a  guardian,  sued  upon 
a  promissory  note  made  by  Amos  and  Emily  Birchard, 
payable  to  order  of  appellee  at  a  bank  in  this  State, 
and  endorsed  by  the  appellant,  Piel.  The  makers  of  the 
note  having  both  died,  appellant,  Robertson,  was  ap- 
pointed administrator  of  the  estate  of  the  said  Emily, 
and  in  that  capacity  was  made  defendant.    Robert- 
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son  pleaded  as  a  set-off  an  individual  obligation  of 
plaintiff,  Garshwiler,  and  to  this  the  Supreme  Court 
held  a  demurrer  was  properly  sustained. 

In  our  opinion,  this  decision  does  not  support  the 
position  of  appellants,  the  pleadings  showing  an  en- 
tire want  of  mutuality. 

Appellants  contend  that  as  the  note  was  executed 
it  was  the  individual  property  of  Rippetoe.  Being  his 
property,  it  did  not  descend  to  the  heirs  of  the  ward 
Malcom;  that  it  could  descend  to  the  heirs  of  Mal- 
com  only  by  changing  the  payee  fiom  Rippetoe  to  the 
estate  of  Malcom;  and  that  it  follows  that  the  plain- 
tiffs had  no  title,  and  therefore  no  right  of  action,  or 
that  the  payee  of  the  note  was  changed  by  the  addi- 
tion of  words  making  a  material  alteration. 

The  complaint  avers  that  the  note  was  assigned  to 
plaintiffs  by  delivery.  The  answer  of  Rippetoe  dis- 
claims  any  interest  therein,  and  the  possession  of  the 
plaintiffs,  prima  facie  shows  title  in  plaintiffs. 

There  is  no  error.    Judgment  af^rmed. 


Alfred  Shrimpton  &  Sons,  LmrrED,  v.  Eetes. 

[No.  2,147.    Filed  Maroh  80, 1897.] 

Afpbal  and  Ebbob. — RUles  of  Appellate  CourU^Paging  of  Tranr 
script, — Marginal  Notes. — Rule  80  of  the  AppeUate  Court  requiring 
transcript  to  be  paged  and  the  lines  of  each  page  numbered,  and 
requiring  marginal  notes  to  be  placed  on  the  transcript  indicating 
the  several  parts  of  the  pleadings,  etc.,  is  a  reasonable  rule  and 
should  be  strictly  observed ;  though  a  failure  to  make  marginal 
notes  is  not  a  cause  for  dismissal. 

8AJCB. — Rules  of  Appellate  Courts  Briefs. — Waiver  of  Errors. — Ap- 
pellant waives  aU  errors  assigned  by  his  failure  to  comply  'v^h  the 
roles  of  the  AppeUate  Court  requiring  that  his  brief  shall  contain 
a  summary  of  the  points  or  questions  involved  with  the  citation  of 
anthorites  and  an  argument  based  thereon. 

From  the  Miami  Circuit  Court.    Affirmed. 
Vol.  17-^20 
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Charles  A,  Cole,  for  appellant. 
Roscoe  Kimple,  for  appellee. 

Wiley,  J. — Appellant,  a  corporation  organized  and 
existing  under  the  laws  of  New  York,  sued  appellee 
upon  an  account  stated  for  goods  and  merchandise  al- 
leged to  have  been  sold  appellee  at  his  special  instance 
and  request.  The  appellee  answered  by  general  de- 
nial. Trial  by  jury  and  a  general  verdict  for  appellee. 
Appellant  moved  for  a  new  trial,  which  was  overruled, 
and  appellee  had  judgment  for  costs. 

The  only  error  assigned  is  the  overruling  of  the  mo- 
tion for  a  new  trial.  The  appellant  has  filed  a  tran- 
script, or,  we  should  more  properly  say,  has  filed  what 
purports  to  be  a  transcript  of  the  proceedings  below, 
consisting  of  probably  75  or  80  closely  written  and 
type  printed  pages,  and  has  not  even  numbered  the 
pages.  Neither  does  the  transcript  contain  any  mar- 
ginal notes. 

Kule  XXX,  of  this  court,  is  as  follows :  "The  appel- 
lant shall  cause  the  transcript  to  be  paged  and  the 
lines  of  each  page  to  be  numbered.  He  shall  also 
cause  marginal  notes  to  be  placed  on  the  transcript  in 
their  appropriate  places,  indicating  the  several  parts 
of  the  pleadings  in  the  cause,  the  exhibits,  if  any,  the 
orders  of  the  court,  and  the  bills  of  exceptions.  Where 
the  evidence  is  set  out  by  deposition  or  otherwise,  the 
names  of  the  witnesses  shall  be  stated  in  the  margin. 
The  appellant  shall  also  note  on  the  margin  all  mo- 
tions and  rulings  thereon,  and  he  shall  also  note  the 
instructions  given  and  refused  in  all  cases  where 
questions  are  made  thereon." 

In  his  excellent  work  on  Apj)ellate  Procedure, 
Judge  Elliott,  commenting  upon  a  similar  rule  of  the 
Supreme  Court,  says :  "The  requirements  of  the  rule  of 
which  we  have  given  a  synopsis  are  important  and 
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should  be  obeyed.  It  has  been  said  that  the  absence 
of  marginal  notes  is  *good  evidence  that  counsel  have 
not  studied  the  record/  and  there  is  much  truth  in 
this  statement.  ♦  ♦  ♦  The  annotation  of  the 
transcript  is  by  no  means  an  unimportant  matter,  and 
in  many  jurisdictions  the  failure  to  make  proper  mar- 
ginal notes  is  considered  as  a  cause  for  dismissal." 
Elliott's  App.  Proced.,  section  204. 

We  are  aware,  however,  in  this  State  that  the  fail- 
ure to  make  marginal  notes  is  not  a  cause  for  dismis- 
sal.   O^Ndl  V.  Chandler^  42  Ind.  471. 

The  rule  which  this  court  has  adopted,  and  which 
we  have  above  quoted,  is  a  reasonable  one  and  is  for 
the  protection  and  assistance  of  the  court,  and  it 
should  be  strictly  observed.  When  we  consider  the 
vast  amount  of  laborious  work  which  devolves  upon 
the  court  in  the  examination  and  study  of  voluminous 
records,  the  reason  and  necessity  of  the  rule  is  ap- 
parent. 

Appellant  has  filed  a  paper,  endorsed  and  purport- 
ing to  be  a  brief,  consisting  of  less  than  two  pages  of 
typewritten  matter,  in  which  rule  number  XXV  of  this 
court  is  wholly  ignored.  Nor  does  it  comply  with  the 
requirements  that  "briefs  shall  be  filed  in  all  cases, 
and  they  shall  refer  by  page  and  line  to  the  transcript 
wherever  necessary  to  a  full  understanding  of  the 
questions  discussed.  They  shall  state  concisely  the 
propositions  relied  on.  *  *  *  *  In  referring  to  in- 
structions counsel  shall  specify  the  number  of  the  in- 
struction and  give  the  pages  and  lines  of  the  record 
where  it  appears,  and  shall  succinctly  state  the  sub- 
stance of  the  instruction,  the  specific  objection  to  it, 
where  objections  are  urged.  •  ♦  ♦  In  discussing 
questions  arising  on  the  admission  or  exclusion  of 
evidence  counsel  shall  refer  to  the  particular  testi- 
mony and  specify  by  pages  and  lines  the  part  of  the 
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record  where  it  appears,  and  shall  also  state  specific- 
ally the  nature  of  the  evidence  and  the  objections 
thereto/^ 

Judge  Elliott,  in  his  Appellate  Procedure,  section 
440,  says:  "It  is  necessary  that  the  appellate  tribunal 
should  be  fully  informed  as  to  the  manner  in  which 
the  questions  arise  and  where  and  how  they  are  pre- 
sented by  the  record.  It  is  not  enough  to  assert  that 
there  is  a  designated  question  in  the  record;  general 
assertions  are  valueless.  The  manner  in  which  the 
question  assumed  to  be  resented  arose  is  required  to 
be  specifically  and  particularly  stated.  It  is  to  be 
constantly  kept  in  mind  that  the  brief  should  supply 
the  court  with  information  and  that  the  court  must  be 
referred  to  the  record  to  verify  the  statements  of  the 
brief.  Not  so,  but  more,  for  the  court  is  unac- 
quainted with  ttie  record,  and  hence  it  is  incumbent 
upon  counsel  to  specifically  refer  to  the  particular 
part  of  the  record  which  exhibits  the  ruling  sought  to 
be  brought  under  investigation.  In  other  words,  it  is 
the  duty  of  counsel  to  acquaint  the  court  with  the 
parts  of  the  record  of  which  examination  is  desired. 
The  court  will  not  hunt  through  the  record  to  discover 
the  parts  of  it  which  couusel  assume  exhibit  the  ml-- 
ings  which  they  desire  considered." 

This  is  an  inexorable  rule,  and  it  has  been  enforced 
in  many  cases,  to  some  of  which  we  will  refer  later. 
The  rule  seems  to  be  clearly  settled  in  this  State  that 
a  brief,  in  addition  to  the  statement  of  the  case, 
should  contain  a  summary  of  the  points  or  questions 
involved,  with  the  citation  of  authorities,  if  authori- 
ties are  relied  upon,  and  an  argument  based  upon 
both.  City  of  Anderson  v.  Neal,  88  Ind.  317;  McCann 
V.  Rodifer^  90  Ind.  602;  Arhuchle  v.  Biederman,  94 
Ind.  168;  Bobbins  y.  Magee,  96  Ind.  174;  Louisville^ 
etc.  J  R.  W,  Co.  V.  Orantham^  104  Ind.  863. 
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The  appellant's  brief  does  not  possess  any  of  the  re* 
quirements  as  indicated  by  the  cases  just  cited.  No 
argument  is  attempted;  no  authorities  are  cited;  and 
counsel  for  appellant  has  not  even  called  our  attention 
to  any  part  of  the  record,  by  page  or  line,  where  we 
might  find  the  questions,  he  merely  refers  to  in  his 
brief.  There  is  no  attempt  to  point  out  or  argumenta- 
tively  discuss  any  error  in  the  ruling  of  the  trial  court. 

In  Chicago,  etc.,  R.  W.  Co.  v.  Ilunter,  128  Ind.  213, 
it  was  held  that  a  party,  to  be  entitled  to  have  al- 
leged errors  considered  must  do  more  than  merely 
call  attention  to  them,  and  assert  that  they  are  erro- 
neous. Unless  there  is  at  least  an  attempt  at  argument 
or  something  to  indicate  wherein  they  are  claimed 
to  be  erroneous,  aside  from  mere  assertions,  they  will 
be  considered  as  waived. 

In  Cohh  V.  Taylor,  133  Ind.  605,  it  was  said:  "That 
mere  assertion  of  error  by  *ippellant  in  his  brief,  un- 
supported by  argument  or  authority,  can  avail  noth- 
ing on  appeal,  as  the  court  will  refuse  to  consider  it.'' 

In  Sanders  v.  Scott,  68  Ind.  130,  one  of  the  causes 
for  a  new  trial  was  the  admission  and  rejection  of  cer- 
tain evidence.  In  the  brief  for  appellant,  counsel  sim- 
ply said:  "The  court  erred  in  refusing  to  admit  the 
following  evidence,  offered  by  defendant,  relating  to 
rents  and  profits  made  by  Scott  for  nine  months'  use 
of  firm  property."  Then  followed,  in  his  brief,  the  evi- 
dence rejected.  Referring  to  appellant's  brief  upon 
that  question,  the  court  said:  "As  to  the.rejected  evi- 
dence, there  is  no  reference  in  the  brief  to  the  part  of 
the  record  in  which  the  supposed  error  may  be  found. 
There  is  rather  a  lengthy  bill  of  exceptions  in  the 
record,  but  we  do  not  feel  called  upon  to  search 
through  it  in  pursuit  of  the  supposed  error.  The  por- 
tion of  the  record  relied  upon  should  have  been 
pointed  out,  in  compliance  with  rule  XIX  of  this 
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Court."  The  court  refused  to  examine  the  record,  and 
affirmed  the  judgment. 

In  the  case  of  Louisvillej  etc.,  R,  W,  Co.  v.  Donncgan, 
111  Ind.  179,  it  was  held  that  "Parties  asking  for  a 
reversal  of  a  judgment  must  furnish  references  to  such 
portions  of  the  record  as  will  show  that  errors  inter- 
vened in  the  proceedings  below." 

In  Harlan  v.  State,  134  Ind.  339,  the  Supreme  Court, 
speaking  by  Olds,  J.,  said:  "Counsel,  in  preparing  his 
brief,  should,  in  referring  to  matter  in  the  record,  give 
the  lines  and  pages  of  the  record  where  such  matter 
may  be  found." 

In  Martin  v.  Martin,  74  Ind.  207,  it  was  said  by  the 
court,  Woods,  J.,  delivering  the  opinion:  "No  matter 
what  error  the  court  below  might  have  committed,  it 
is  not  manifest  in  the  record,  unless  saved  in  the 
lower  court  and  presented  in  this  court,  in  accordance 
with  the  rules  of  practice.  •  These  rules  of  practice  are 
the  law  of  the  land,  their  reasonableness  is  justified 
by  experience,  and,  unless  ready  to  abrogate,  we  have 
no  right  to  disregard  them.  We  never  go  beyond  the 
brief  of  the  appellant  to  search  the  record  in  quest  of 
errors  which  have  not  been  pointed  out  in  the  brief.'* 

As  we  have  before  said,  the  brief  of  appellant  does 
not  comply  with  the  rules  of  this  court,  as  no  argu- 
ment is  attempted,  no  authorities  cited,  and  no  refer- 
ence is  made  to  the  record;  and  therefore,  in  harmony 
with  the  authorities  cited  in  this  opinion,  and  the  uni- 
form practice,  we  must  hold  that  appellant  has 
waived  all  alleged  errors,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Brandt  et  al.  v.  The  State,  ex  rel.  Boyer. 

[No.  2,194.     Filed  March  31.  1807.] 

Intoxioatino  Liquors. — Sale  to  Htuband  While  Intoxicated. — Action 
on  Bond. — ATnendment  of  Complaint  Pending  Trial. — In  an  action 
on  the  bond  of  a  retail  liquor  dealer,  brought  by  a  wife  for  damages 
caused  by  a  sale  of  liquor  to  her  husband'  while  intoxicated,  in 
violation  of  section  15  of  the  act  of  March  17,  1875  (Acts  1875, 
p.  55),  it  was  not  error  to  permit  plaintiff  after  the  close  of  the  evi- 
dence in  chief  to  amend  her  complaint  by  inserting  the  words 
''State  of  Indiana  on  the  relation  of,"  immediately  before  her 
name  in  the  title,  and  also  in  the  first  line  of  the  complaint,   p.  SIS, 

New  Trial. — Joint  Motion  JFbr.— There  is  no  errror  in  overruling  a 
joint  motion  for  a  new  trial  which  is  not  good  as  to  all  who  join  in 
it.  P.SI4. 

Practioe.— Amatdmen^  of  Pleading  Pending  Trial—Cimtinuance. — 
A  pleading  having  been  amended  pending  the  trial  of  a  cause  it 
was  not  error  to  overrule  a  motion  for  a  continuance,  where  the 
affidavits  in  support  thereof  did  not  show  distinctly  in  what  respect 
the  parties  asking  the  delay  were  prejudiced  by  the  amendment. 
p.  S16. 

Same. —  Continuance. — Discretion  of  Court, — ^An  application  for  a 
continuance  is  addressed  to  the  soimd  discretion  of  the  court,  and 
where  there  has  been  no  abuse  of  such  discretion,  the  refusal  of 
the  continuance  is  not  available  error,  jp.  S16, 

iNTOiacATiNO  Liquors.— iSoZe  to  an  Intoxicated  Person. — Action  on 
Bond.— Statutes  Construed.— Where  a  liquor  dealer  has  violated 
section  15  of  the  act  of  March  17,  1875,  by  selling  liquor  to  an  in- 
toxicated person,  the  injuced  party  has  a  cause  of  action  on  the 
liquor  dealer's  bond,  as  provided  by  section  20  of  the  same  act,  and 
it  is  not  necessary  first  to  exhaust  the  principal,  but  the  liability 
may  be  enforced  in  the  first  instance  against  the  principal  and 
sureties,   pp.  S16,  S17. 

Sam:^. — Action  on  Bond. — Defective  Complaint. — Bond  as  Evidence. 
— In  an  action  on  the  bond  of  a  retail  liquor  dealer  where  the  orig- 
inal complaint  was  technically  defective,  but  by  leave  of  court  was 
amended  after  the  close  of  the  plaintiff's  evidence,  the  admission  of 
the  bond  in  evidence  was  not  erroneous,    p.  SIS. 

From  the  White  Circuit  Court.    Affirmed. 
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Guthrie  &  Bushnell  and  John  R.  Ward,  for  appel- 
lants. 

A.  W.  Reynolds,  A.  K.  Sills  and  Will  R.  Wood,  for 
appellee. 

Black,  J. — ^This  was  an  action  against  Charles 
Brandt,  as  principal,  and  Lorenzo  D.  Taylor  and  Isaac 
G.  Burns,  as  sureties,  upon  the  bond  of  said  Brandt  as 
a  licensed  retailer  of  intoxicating  liquors,  for  injury 
sustained  by  Mattie  Boyer  to  her  means  of  support  on 
account  of  the  use  of  intoxicating  liquors  sold  to  her 
husband,  Joseph  Boyer,  as  alleged  in  one  paragraph 
of  the  complaint  (which  contained  two  paragraphs), 
and  on  account  of  intoxicating  liquors  sold  to  one 
George  Jessup,  as  alleged  in  the  other  paragraph  of 
the  complaint,  said  intoxicating  liquors  having  been 
so  sold  by  said  Brandt  in  violation  of  the  act  of  March 
17,  1875,  regulating  the  sale  of  intoxicating  liquors, 
the  action  being  based  on  section  20  of  said  act,  sec- 
tion 7288,  Burns'  R.  S.  1894  (5323,  Horner^s  R.  S.  1896), 
and  the  provision  of  said  act  alleged  to  have  been  vio- 
lated being  that  of  section  15,  making  it  a  misde- 
meanor to  sell,  barter  or  give  away  any  spirituous, 
vinous  or  malt  liquors  to  any  person  at  the  time  in  a 
state  of  intoxication. 

The  defendants  united  in  an  answer  of  general  de- 
nial. 

After  the  case  had  been  twice  continued  to  the  next 
term, the  parties,  by  their  attorneys,  appeared,  and  the 
cause  was  tried  by  jury,  the  verdict  and  judgment  be- 
ing for  the  appellee  in  the  sum  of  eight  hundred  and 
thirtv-two  and  one-third  dollars. 

In  the  complaint,  as  originally  filed,  and  as  it  re- 
mained until  the  close  of  the  evidence  in  chief  for  the 
plaintifif,  said  Mattie  Boyer  was  named  as  the  plain- 
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tiff.  After  the  evidence  in  chief  for  the  plaintiff  had 
been  introduced,  the  plaintiff,  by  leave  of  court,  and 
over  the  objection  of  the  defendants  separately, 
amended  the  complaint  by  inserting  the  words  "State 
of  Indiana,  on  the  relation  of,"  immediately  before 
the  name  of  Mattie  Boyer  in  the  title  and  also  in  the 
first  line  of  the  complaint,  these  being  the  only 
changes  in  the  complaint. 

It  is  claimed  on  behalf  of  the  appellants  that  the 
court  erred  in  permitting  such  amendment  of  the  com- 
plaint. 

The  action  on  the  bond  should  have  been  brought  in 
the  name  of  the  State,  on  the  relation  of  the  injured 
person,  and  therefore  it  was  subject  to  technical  ob- 
jection as  originally  filed;  but  the  amendment  did  not 
aifect  the  issue  on  trial.  The  nature  of  the  cause  of 
action  was  not  changed.  As  is  said  in  Meyer  v.  Statej 
ex  rel,,  125  Ind.  335,  where  this  question  is  decided 
contrary  to  the  view  taken  of  it  by  the  appellants  in 
the  present  case,  "The  amendment  was  in  furtherance 
of  justice,  and  was  within  the  letter  as  well  as  the 
spirit  of  the  statute,"  citing  section  396,.  R.  S.  1881,  be- 
ing section  399,  Burns'  R.  S.  1894  (396,  Horner's  R.  S. 
1896).  See  also,  Wabashy  etc.,  R.  W.  Co.  v,  Morgan,  132 
Ind.  430,  437;  Sandford  Tool  &  Fork  Co.  y.  Mullen,  1 
Ind.  App.  204;  Bums  v.  Fox,  113  Ind.  205. 

After  the  complaint  had  been  so  amended,  the  ap- 
pellants, Taylor  and  Burns,  each  separately  filed  his 
affidavit  for  a  continuance.  The  court  refused  a  con- 
tinuance, and  the  trial  proceeded. 

A  verdict  having  been  returned  for  the  plaintiff,  the 
appellants  jointly  moved  for  a  new  trial,  the  refusal 
of  the  court  to  grant  the  defendants  a  continuance  be- 
ing assigned  as  one  of  the  grounds  of  the  motion, 
which  was  overruled. 

It  does  not  appear  that  the  appellant  Brandt  asked 
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for  delay,  but  it  appears  that  the  other  two  appel- 
lants separately  did  so,  and  that  upon  the  overruling 
of  their  separate  motions  for  a  continuance,  they  ex- 
cepted to  this  ruling. 

The  ground  stated  in  the  motion  for  a  new  trial,  "re- 
fusing to  grant  defendants  a  continuance,"  did  not, 
in  fact,  exist. 

There  was  no  ruling  in  relation  to  a  continuance 
asked  by  the  appellant  Brandt,  or  to  which  he  ex- 
cepted. The  overruling  of  the  motions  for  a  contin- 
uance, made  by  the  other  appellants,  to  which  they 
had  excepted,  could  not  be  a  sufficient  ground  of  a 
motion  on  behalf  of  the  appellant  Brandt  for  a  new 
trial. 

It  is  a  familiar  rule,  that  there  is  no  error  in  over- 
ruling  a  joint  motion  which  is  not  good  as  to  all  who 
join  in  it.  Rohertson  v  Oarshtoiler,  81  Ind.  463;  Boyd 
V.  Anderson^  102  Ind.  217;  Camahan  v.  Chenotveth^ 
1  Ind.  App.  178. 

If  the  manner  in  which  it  was  sought  to  preserve 
the  question  as  to  a  continuance  should  be  ignored, 
still  we  could  not  regard  the  action  of  the  court  as 
available  error. 

It  is  provided  by  statute  that  no  cause  shall  be  de- 
layed by  reason  of  an  amendment,  excepting  only  the 
time  to  make  up  issues,  but  upon  good  cause  shown  by 
affidavit  of  the  party  or  his  agent  asking  such  delay; 
and  that  the  affidavit  shall  show  distinctlv  in  what 
respect  the  party  asking  the  delay  has  been  prejudiced 
in  his  preparation  for  trial  by  the  amendment.  Sec- 
tions 397,  398,  Burns'  R.  8.  1894  (394,  395,  Horner's  R. 
S.  1896). 

Each  of  the  sureties,  in  his  affidavit  for  a  contin- 
uance, while  not  alleging  that  he  had  not  been  served 
with  summons,  or  that  he  had  not  knowledge  prior  to 
the  trial  of  the  pendency  of  the  action,  stated  that  it 
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had  been  his  understanding  that  the  suit  was  against 
the  defendant  Brandt,  individually,  and  could  in  no 
way  affect  the  sureties;  and  there  were  other  allega- 
tions tending  to  show  that  the  affiants  had  been  pro- 
ceeding upon  such  theory. 

As  before  remarked,  the  cause  of  action  was  not 
varied  in  any  respect,  and  the  issue  on  trial  was  not 
changed  by  the  amendment.  It  did  not  render  neces- 
sary or  admissible  any  different  evidence  on  behalf  of 
either  party.  If,  therefore,  the  sureties  acted,  or  neg- 
lected to  act  upon  the  assumption  that  it  was  not  a 
suit  on  the  bond  against  them  as  well. as  against  their 
principal,  they  did  so  at  their  own  risk. 

Each  of  the  sureties  in  his  affidavit  stated  that  he 
could  not  make  an  active  defense  at  that  term,  but  did 
not  show  by  statement  of  facts  that  he  could  make  a 
better  defense  if  granted  a  delay. 

The  affidavits  did  not  show  distinctly  in  what  re- 
spect the  parties  asking  the  delay  had  been  prejudiced 
in  their  preparation  for  trial  by  the  amendment.  See 
Hubler  v.  PulleUy  9  Ind.  273;  Cox  v.  Stout,  85  Ind. 
422. 

An  application  for  a  continuance  is  addressed  to 
the  sound  discretion  of  the  court,  and  where,  as  here, 
there  does  not  appear  to  have  been  an  abuse  of  such 
discretion  whereby  injustice  was  done,  the  refusal  of 
the  continuance  is  not  available  error.  Whitehall  v. 
Lane,  61  Ind.  93;  Belcky.  Belck,  97  Ind.  73;  Warner 
V.  State,  114:  Ind.  137. 

A  motion  made  by  all  the  applicants  jointly  in  ar- 
rest of  judgment  was  overruled.  This  ruling  is  as- 
signed as  error;  and  it  is  also  assigned  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  as  against  any  of  the  appellants. 

These  assignments  may  be  disposed  of  by  remark- 
ing that  they  are  waived  by  the  express  admission  of 
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the  appellants  in  their  brief  that  the  complaint  al- 
leged sufficient  facts  to  constitute  a  cause  of  action 
in  favor  of  the  plaintiff  as  against  the  appellant 
Brandt. 

A  causd  assigned  in  the  motion  of  appellants  for  a 
new  trial,  and  urged  in  argument,  was  the  admission 
in  evidence  of  the  bond  in  suit. 

This  matter  may  be  considered  in  connection  with 
the  assignment  of  error,  on  behalf  of  the  appellants 
Taylor  and  Burns,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against 
them. 

It  is  contended  that  the  complaint,  as  it  was  before 
the  amendment,  stated  onlv  a  cause  of  action  in  tort 
against  the  appellant  Brandt  alone,  for  the  reason 
that  the  action  was  brought  by  Mattie  Boyer,  and  not 
bv  the  State  on  the  relation  of  Mattie  Bover,  and, 
furthermore,  it  is  contended  that  even  after  the 
amendment  the  complaint  did  not  show  a  cause  of  ac- 
tion upon  the  bond,  for  the  alleged  reason  that  it  con- 
tained no  averment  of  the  breach  of  the  bond,  this 
position  of  counsel  being  based,  as  we  understand 
them,  upon  their  assumption  that  "before  there  can 
be  any  liability  on  the  bond,  there  must  have  been  an 
action  and  a  judgment  against  the  saloonkeeper  per- 
sonally," and  that  if  he  fails  to  pay  such  j^dgment, 
suit  may  then  be  brought  on  the  bond. 

The  bond  in  question,  as  required  by  section  4  of  the 
act  of  March  17,  1875,  section  7279,  Burns'  R.  S.  1894 
(5315,  Horner's  R.  S.  1896),  was  conditioned  that  the 
appellant  Brandt  would  keep  an  orderly  and  peace- 
able house,  and  pay  all  fines  and  costs  that  might  be 
assessed  against  him  for  any  violation  of  the  provi- 
sions of  said  act  of  March  17,  1875,  and  for  the  pay- 
ment of  "all  judgments  for  civil  damages  growing  out 
of  unlawful  sales,"  etc. 
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By  section  20  of  said  act,  mentioned  before  in  this 
opinion,  every  person  selling,  etc.,  "shall  be  personally 
liable,  and  also  liable  on  his  bond  filed  in  the  auditor's 
office,  as  required  by  section  4  of  this  act,  to  any  per- 
son who  shall  sustain  any  injury  or  damage  to  his  per- 
son or  property  or  means  of  support  on  account  of  the 
use  of  such  intoxicating  liquors,  so  sold  as  aforesaid, 
to  be  enforced  by  appropriate  action  in  any  court  of 
competent  jurisdiction." 

The  appellants  contend  that  the  two  remedies  thus 
given  "are  not  concurrent,  so  that  the  plaintiflf  can 
elect  w^hich  he  will  pursue,  but  that  they  are  suc- 


cessive." 


The  provisions  of  the  statute  enacted  together 
should  be  construed  together.  The  intention  of  the 
legislature,  which  we  must  carry  out,  appears  to  be 
that  the  liability  of  the  principal  and  sureties  upon 
the  bond,  given  under  the  provisions  of  section  4  of  the 
act,  shall  extend  to  any  injury  or  damage  which  any 
person  shall  sustain  to  his  person,  property  or  means 
of  support,  on  account  of  the  use  of  intoxicating  liq- 
uors sold  in  violation  of  any  of  the  provisions  of  the 
act  of  March  17,  1875,  and  that  such  liability  may 
be  enforced  in  the  first  instance  against  the  principal 
and  sureties  by  a  suit  against  them  upon  the  bond, 
without  the  circuity  of  action  suggested  by  counsel, 
so  unnecessary  that  the  intention  to  require  it  should 
not  be  attributed  to  the  legislature,' if  the  language  of 
the  statute  admit,  as  it  plainly  does,  a  contrary  con- 
struction. 

The  bond  is  statutory,  and  it  was  within  the  author- 
ity of  the  legislature  to  prescribe  its  form  in  said  sec- 
tion 4,  and  to  attach  to  a  bond  in  that  form  such  lia- 
bility of  the  parties  thereto  as  was  provided  for  in 
said  section  20. 

The  statute  has  had  such  practical  application  by 
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the  Supreme  Court  and  by  this  court.  State,  ex  rel.y  v. 
Cooper y  114:  Ind.  12;  Wall  v.  State,  ex  reL,  10  Ind. 
App.  530;  Boss  \.  State,  ex  rel,,  11  Ind.  App.  267; 
Beath  v.  State,  ex  rel.,  16  Ind.  App.  146. 

The  questioning  of  the  sufficiency  of  the  complaint 
by  assignment  of  error  has  relation,  of  course,  to  the 
complaint  as  amended,  and  not  to  the  complaint  in  its 
original  form. 

Inasmuch  as  we  regard  the  original  complaint  as 
being  a  complaint  on  the  bond,  technically  defective, 
but  amendable,  we  cannot  regard  the  admission  of  the 
bond  in  evidence  as  erroneous. 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 


FiTZMAURICE  V.  PUTERBAUGH. 
[No.  1,824.    FUed  Nov.  24,  1896.    Rehearing  denied  March  81, 1897.] 

ApPEAii  AND  Error. — Misjoinder  of  Causes. — ^A  cause  wiU  not  be  n- 
versed  for  any  error  committed  in  sustaining  or  overruling  a  de- 
murrer for  misjoinder  of  causes  of  action,    p,  S19, 

Sale. — Implied- Warranty, — One  who  sells  a  chattel  with  knowledge 
that  it  is  to  be  used  for  a  particular  purpose,  impliedly  warrants 
the  same  to  be  reasonably  fit  for  that  purpose,    p.  S20. 

Fraud. — Sale.-^  Damages. — Where  the  vendor  of  a  second-hand 
steam  boiler  falsely  and  knowingly  represents  to  the  purchaseis 
thereof  that  the  boiler  had  been  used  just  enough  to  be  thoroughly 
tested  and  was  as  good  as  new,  when  in  fact  it  was  old  and  worth- 
less, and  unsafe  for  any  purpose,  and  such  representations  were 
relied  upon  by  the  purchasers,  the  vendor  must  answer  for  any 
damages  sustained  by  the  piux3hasers  resulting  from  the  inherent 
defects  in  the  boiler,    pp.  320,  321. 

Trial. — Conflict  Betioeen  Oeneral  Verdict  and  Ansioers  to  Interroga- 
tories.— Where  there  is  an  apparent  conflict  between  the  general 
verdict  and  the  answers  to  interrogatories  returned  therewith,  the 
general  verdict  must  control  unless  the  answers  are  such  as  that 
both  cannot  be  true  imder  any  supposable  condition  of  the  evi- 
dence within  the  issues,    pp.  321,  322. 

Same. — Interrogatories  to  Jury. —  Contradictory  Answers. —  If  an- 
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swers  to  interrogatories  are  contradictory  then  they  nullify  each 
other,  and  those  which  might  alone  control  the  general  verdict  can- 
not overthrow  it.    p.  S22, 

Appeal  and  Error. — BUI  of  Exceptions. — The  record  must  show  that 
the  longhand  manuscript  of  the  evidence  was  filed  in  the  clerk'-s  office 
before  it  was  incorporated  in  the  bill  of  exceptions,    p.  SSS, 

Sams. — Instructions,  When  not  in  Record, — Instructions  are  not  prop- 
erly in  the  record  where  there  is  nothing  in  the  record  to  show  that 
they  were  filed,  and  that  they  were  signed  by  the  judge,  and  where 
there  is  no  order  making  them  a  x>art  of  the  record,    pp.  S22. 32S. 

From  the  Jay  Circuit  Court.    Affirmed. 
Thompson  &  Canaday,  for  appellant. 
S.  R.  Bell  and  J.  B.  RosSj  for  appellee, 

Gavin,  J. — Appellee  sued  to  recover  damages  re- 
sulting from  the  explosion  of  a  steam  boiler  sold  to 
him  and  his  brother  by  appellant,  the  inherent  defects 
in  the  boiler  haying  been  the  cause  of  the  explosion. 

The  first  paragraph  of  the  complaint  proceeds  upon 
the  theory  of  a  warranty,  while  the  second  counts  upon 
fraudulent  representations.  Appellant  filed  a  motion 
to  separate,  and  a  demurrer  for  misjoinder  of  causes  of 
action.  Both  were  overruled.  The  statute,  section 
344,  Burns'  K.  S.  1894  (341,  Horner's  K.  s!  1896),  ex- 
pressly forbids  a  reversal  for  any  error  committed  in 
sustaining  or  overruling  a  demurrer  for  misjoinder 
of  causes  of  action.  The  courts  give  effect  to  the  stat- 
ute. Filev.  Springelj  132  Ind.  312;  Crumx.  Yundt, 
12  Ind.  App.  308. 

In  the  first  paragraph  it  appears  that  appellee  and 
his  brother  were  engaged  in  operating  a  saw  mill  and 
tile  factory  which  were  run  by  a  steam  boiler  which 
was  too  small,  and  insuflBcient  for  the  purpose;  that 
they  knew  nothing  of  the  kind  or  quality  of  materials 
used  in  constructing  such  boilers,  but  consulted  with 
appellant  who  was  a  manufacturer  of  steam  boilers. 
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told  him  the  size  and  capacity  of  their  old  boiler  and 
that  they  desired  a  new  one,  and  informed  him  of  the 
purpose  for  which  they  desired  it;  that  he  told  them  he 
had  just  what  they  wanted,  a  second-hand  iron  boiler 
which  had  been  tried  and  tested,  and  was  better  than 
a  new  steel  boiler,  and  for  which  he  would  charge 
them  f 375.00,  the  full  price  of  a  new  one;  that  relying 
upon  his  statements,  they  purchased  it,  set  it  up  and 
operated  it;  that  appellee  afterwards  purchased  his 
brother's  interest  in  said  mill;  that  the  boiler  was 
old,  patched  and  worn  out,  entirely  worthless  and  un- 
fit for  the  purpose  for  which  it  was  bought  and,  with- 
out any  fault  upon  the  part  of  appellee  or  anyone  in 
charge  of  the  same,  but  solely  by  reason  of  the  inher- 
ent weakness  of  the  material  therein,  it  exploded, 
causing  great  damage  to  the  mill,  etc. 

It  is  objected  that  there  is  here  no  direct  averment 
of  warranty  and  that  the  statements  made  by  appel- 
lant were  mere  matters  of  opinion,  dealers'  chaff,  upon 
which  appellee  had  no  right  to  rely,  and  which  could 
not  constitute  a  warranty. 

If  we  assume,  without  deciding,  this  to  be  true,  still 
the  facts  set  forth  abundantly  establish  an  implied 
warranty  that  the  boiler  was  reasonably  fit  for  the 
purpose  intended,  and  a  breach  thereof.  Zimmerman 
V.  Druecker,  15  Ind.  App.  612;  Merchants^  etc.,  Bank 
V.  Fraze,  9  Ind.  App.  161;  McClamrock  v.  Flinty  101 
Ind.  278. 

The  second  paft^agraph  sets  up  substantially  the 
same  state  of  facts  as  the  first,  but  goes  still  further 
averring  more  particularly  the  purchasers'  ignorance 
of  steam  boilers  and  their  inability  to  distinguish  be- 
tween good  and  bad  material  therefor;  appellant's 
knowledge  and  skill  therein,  that  he  personally  in- 
spected their  plant,  told  them  he  knew  just  what  they 
wanted,  that  he  had  a  steam  boiler  which  was  better 
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than  a  new  one,  one  constructed  of  iron  plate,  which 
had  been  used  "just  enough  to  be  thoroughly  tested," 
and  was  better  and  tougher  than  a  new  one,  the  plates 
of  which  were  not  so  strong  and  durable  as  those  con- 
structed of  iron;  that  he  had  no  new  boiler  of  the 
proper  size  and  capacity  and  it  would  require  a  long 
time  to  make  it,  but  that  his  second-hand  boiler  was 
nearly  new,  none  the  worse  for  use  and  in  just  as  good 
shape  as  it  ever  was;  that  these  representations  were 
fq^lsely,  knowingly  and  fraudulently  made,  and  were 
relied  on  by  the  purchasers,  who,  believing  them  to  be 
true,  bought  the  boiler,  which  was  in  fact  an  old  one 
remodeled,  was  old,  patched  and  worn  out,  many  of  the 
flues  in  it  having  been  tipped  and  become  worthless; 
that  th^  sheets  of  metal  in  said  boiler  had  been  burned 
and  rusted  until  entirely  worthless  and  unsafe  for 
any  purpose. 

There  is  here  much  more  than  mere  matters  of  opin- 
ion, "dealers'  talk,"  even  by  the  most  liberal  interpre- 
tation of  the  terms.  There  are  representations  of  ex- 
isting facts,  falsely  and  fraudulently  made  and  be- 
lieved, and  relied  upon  by  the  purchasers.  Under 
such  circumstances  the  vendor. must  answer  for  the 
damages.  Bloomer  v.  Gray,  10  Ind.  App.  326;  Ann- 
strong  V.  WhitCy  9  Ind.  App.  588. 

The  jury  returned  a  general  verdict  in  appellee's 
favor  with  answers  to  numerous  interrogatories.  By 
some  of  these,  it  is  expressly  found  that  appellee  did 
not,  before  the  explosion,  know  that  the  boiler  was 
unsafe.  By  others,  appellant's  counsel  claim  it  is  es- 
tablished that  he  did  have  notice  of  such  unsafe  con- 
dition. Because  of  these  latter  answers  it  is  urged 
that  appellee  was  guilty  of  contributory  negligence 
in  using  the  boiler  with  such  notice.  It  is  well  settled 
that  the  general  verdict  must  stand  unless  the  an- 
VOL.  17—21 
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swers  are  such  as  that  both  cannot  be  true  under  any 
supposable  condition  of  the  evidence  within  the  is- 
sues. It  is  also  settled  that  if  the  answers  to  interrog- 
atories contradict  one  another  then  they  nullify  each 
other  and  those  which  might  alone  control  the  gen- 
eral verdict  cannot  overthrow  it.  Heltonville  Mfg.  Co. 
V.  Fields,  138  Ind.  58;  Gates. \.  Scott,  123  Ind.  459. 

Numerous  questions  are  argued  relating  to  the  suffl- 
ciency  of,  and  rulings  upon  the  evidence.  Appellee, 
however,  contends  that  under  the  law  established  by 
recent  decisions  of  the  Supreme  Court  the  evidence  is 
not  properly  in  the  record.  This  position  must  be  sus- 
tained. Under  this  rule  it  must  appear  from  the 
record  that  the  stenographer's  manuscript  copy  of  the 
evidence  was  filed  in  the  clerk's  office  before  it  was 
incorporated  in  the  bill  of  exceptions  or  it  cannot  be 
received  by  us  when  transposed  by  the  clerk  into  the 
transcript  under  section  1476,  Burns'  R.  S.  1894  (1410, 
Horner's  R.  S.  1896);  Chicago,  etc.,  R.  R.  Co.  v.  Wagner 
ante,  22,  and  cases  there  cited. 

The  bill  of  exceptions  in  this  case  was  presented 
to  the  judge  and  signed  on  January  18,  1895.  The 
file  marks  show  that  the  evidence  and  bill  were  filed 
on  that  day.  The  certificate  of  the  clerk  is  that  "on 
the  18th  day  of  January,  A,  D.  1895,  the  official  short- 
hand reporter  who  took  down  the  evidence  in  said 
cause,  filed  in  my  office  his  longhand  transcript  and 
manuscript  thereof,  and  the  defendant  at  the  same 
time  filed  his  bill  of  exceptions,  which  longhand  man- 
uscript was  made  a  part  thereof;  which  is  the  same 
manuscript  of  the  evidence  incorporated  in  the  bill  of 
exceptions,  and  made  a  part  of  the  foregoing  tran- 
script." This  showing  as  to  the  priority  of  the  filing 
of  the  evidence  is  identical  with  that  appearing  in 
Thrash  v.  Starbuck,  145  Ind.  673,  and  it  was  there 
adjudged  to  be  insufficient,  the  court  saying:  "It  is 
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manifest  that  the  longhand  manuscript  of  the  evi- 
dence was  not  filed  in  the  clerk's  office  before  the  bill 
of  exceptions  was  filed,  or  before  it  was  incorporated 
in  the  bill/' 

This  decision  leaves  us  no  room  to  distinguish  or 
hold  otherwise  than  that  the  evidence  is  not  properly 
in  the  record. 

It  is  further  asserted  by  appellee's  counsel  that  no 
question  whatever  is  available  upon  the  instructions 
for  the  additional  reason  that  they  are  not  in  the 
record.    In  this  contention  also  counsel  are  right. 

Immediately  after  the  order-book  entry  showing 
that  the  jury  was  charged  .and  retired  to  the  jury 
room  comes  the  following:    "Charge  to  the  jury." 

Then  there  is  copied  into  the  transcript  a  series  of 
charges,  including  those  asked  by  both  parties.  There 
is  nothing,  however,  to  show  that  these  instructions 
were  filed  nor  are  they  signed  by  the  judge,  nor  is 
there  any  order  making  them  a  part  of  the  record. 

They  are  not,  therefore,  properly  in  the  record  by 
the  statutory  mode,  without  a  bill.  Grand  Rapids,  etc., 
B.  R.  Co.  V.  Cox  J  8  Ind.  App.  29;  Killion  v.  Hulen,  8 
Ind.  App.  494;  Stephenson  v.  Elliotty  11  Ind.  App.  694. 

There  is  an  effort  to  bring  some  of  the  instructions 
in  by  a  bill  which  does  not  purport  to  set  out  all  the 
charges  given,  but  on  the  contrary  affirmatively  dis- 
closes that  it  does  not  so  do. 

In  the  absence  of  the  evidence  and  of  all  the  in- 
structions given  it  is  impossible  for  this  court  to  know 
whether  there  was  any  Available  error  in  giving  those 
which  are  before  us,  or  in  refusing  those  rejected.  The 
absent  instructions  may  have  cured  any  apparent 
error  in  those  given,  and  covered  all  points  to  which 
those  refused  were  applicable.  Grand  Rapids,  etc., 
R.  R.  Co.  V.  Cox,  supra\  Hawley  v.  Zigerly,  135  Ind.  248. 

Judgment  affirmed. 
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Becker  v.  The  Baltimore  and  Ohio  Southwestern 

Eailway  Company. 

[No.  2,100.     Filed  April  1,  1897.] 

Municipal  Corporations. — Public  Improvements. — Assessments. — 
Assessments  for  street  and  other  improvements  are  upheld  upon 
the  theory  that  each  lot  or  tract  of  land  is  benefited  in  a  special 
and  peculiar  manner  in  a  sum  equal  to  the  amount  estimated  or 
assessed  against  it.    p.  S28. 

Same. — Street  Improvements.— Joint  Assessment  Voidable, — Statute 
Construed. — Under  section  4293,  Bums'  R.  S.  1894,  an  assessment 
for  a  street  improvement  which  is  made  jointly  against  two  or 
more  separate  and  distinct  tracts  of  land  is  voidable,    p.  328. 

Same. — Street  Improvements. —  Assessment. — Sufficiency  of  Descrip- 
tion.— An  assessment  for  street  improvements  which  describes  the 
real  estate  sought  to  be  assessed  as  a  ''tract  of  land,  north  side,  be- 
tween Front  street  and  O.  and  M.  R.  R.,'*  is  invalid  because  of  the 
uncertainty  and  insuffioiency  of  the  description,    p.  330. 

Same. — Street  Improvements, — Invalid  Assessment  May  he  Amended, 
— An  erroneous  or  invalid  assessment  for  street  improvements  may, 
upon  proper  application  to  the  common  council  or  board  of  trustees* 
be  amended,    pp,  332,  333, 

From  the  Jackson  Circuit  Court.    Affirmed. 

W,  K,  Marshall  J  D.  A,  Kochenour  and  Burrell  & 
BranamaUy  for  appellant. 

McMvllen  d:  McMvMen,  E.  W.  Strong  and  O.  K 
Montgomery  J  for  appellee, 

Wiley,  J. — ^This  was  a  proceeding  by  appellant 
against  the  appellee  to  foreclose  and  enforce  a  lien  for 
street  improvements. 

Upon  petition  of  the  requisite  number  of  property 
owners,  the  board  of  trustees  of  the  town  of  Browns- 
town,  in  Jackson  county,  ordered  the  improvement  of 
a  certain  part  of  Broadway  street  within  the  corporate 
limits  of  said  town.    Such  proceedings  were  had  as 
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that  the  contract  for  said  improvement  was  let,  the 
work  completed,  and  assessments  made  against  all 
the  property  fronting  or  abutting  on  the  part  of  the 
street  so  improved;  and  said  assessments  confirmed 
by  the  board  of  trustees. 

The  proceedings  for  said  improvement  were  had 
under  the  act  of  1889  and  the  amendments  thereto, 
commonly  known  as  the  "Barrett  Law."  The  person 
to  whom  the  contract  was  let  for  said  improvement, 
after  partly  performing  the  work,  abandoned  it,  and 
his  sureties  completed  it  to  the  satisfaction  and  ac- 
ceptance of  the  board  of  trustees.  Bonds  were  issued 
to  the  sureties  and  the  bonds  upon  which  this  action 
is  based  were  assigned  to  appellant. 

The  assessment  against  the  property  of  appellee  as 
made  and  confirmed  by  the  board  of  trustees,  is  as 
follows : 

"Names  of  Owners— O.  &  M.  R.  W.  Co. 

No.  of  Lot — ^Tract  of  land  north  side  between 
Front  street  and  O.  &  M.  R.  R. 

No.  of  feet  front— 130. 

Rate  per  foot — 1.92. 

No.  of  Lot — ^Tract  of  land  south  of  Broadway,  be- 
tween Front  street  and  O.  &  M.  R.  R. 

No.  of  feet  front— 130. 

Rate  per  foot —  1.92. 

Amount— f499.20." 

In  this  connection  it  is  proper  to  say  that  the  com- 
plaint  avers  that  after  these  assessments  were  made 
and  confirmed,  the  Ohio  &  Mississippi  Railway  Com- 
pany was  consolidated  with  the  Baltimore  &  Ohio 
Railway  Company  under  the  corporate  name  of  The 
Baltimore  &  Ohio  Southwestern  Railway  Company, 
and  that  said  consolidated  railway  comprany  suc- 
ceeded to  all  the  rights,  property,  etc.,  of  the  Ohio  & 
3Iississippi  Railway  Company. 
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The  amended  complaint  is  in  three  paragraphs  and 
as  they  are  each  very  lengthy  it  will  subserve  no  good 
purpose  to  set  them  out  in  this  opinion. 

Each  paragraph  of  the  complaint  avers  in  detail 
that  the  board  of  trustees  in  ordering  said  improve- 
ment complied  with  all  of  the  provisions  of  the  stat- 
ute relating  thereto,  and  each  successive  step  taken 
by  the  board  is  specially  set  forth. 

While  it  is  essential  to  plead  all  the  acts  done  by 
the  municipal  officers  to  show  their  authority,  it  is 
not  required  that  there  should  be  incorporated  in  the 
complaint,  by  reference  or  otherwise,  any  written  in- 
strument except  the  estimate  or  assessment.  Van- 
Sickle  V.  Belknap  J  129  Ind.  558;  Duggerv.  HickSj  11 
Ind.  App.  374. 

In  the  case  at  bar,  each  paragraph  of  the  complaint 
is  accompanied  by  a  copy  of  the  assessment  as  an  ex- 
hibit. 

The  trial  court  sustained  a  demurrer  to  each  para- 
graph of  the  complaint,  to  which  the  appellant  ex- 
cepted; and  he  declining  to  plead  over,  judgment  was 
rendered  against  him  for  costs. 

The  only  question,  therefore,  raised  by  the  assign- 
ment of  error  for  our  consideration  is  the  action  of  the 
court  below  in  sustaining  the  demurrer  to  each  para- 
graph of  the  amended  complaint.  As  the  three  sev- 
eral paragraphs  of  the  amended  complaint  are  sub- 
stantially the  same,  they  may  all  be  considered  to- 
gether. 

It  is  contended  by  counsel  for  appellee  that  the  as- 
sessment made  against  the  property  is  not  valid  and 
the  lien  cannot  be  enforced,  for  the  reason,  first,  that 
the  assessment  described  two  tracts  or  parcels  of  land 
entirely  separate  and  distinct,  and  the  assessment  is 
made  in  a  gross  sum  jointly  against  both  of  them;  and 
second,  that  the  assessment  is  void  because  of  the  un- 
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certainty  and  insuflSciency  of  the  description  of  the 
real  estate  sought  to  be  assessed.  These  two  ques- 
tions will  be  considered  in  their  order. 

1.  Is  the  lien  of  the  assessment  invalid  or  voidable 
because  made  upon  both  parcels  or  tracts  of  appel- 
lee^s  lands  jointly,  and  not  against  each  of  them  sep- 
arately? 

The  determination  of  this  question  depends  upon 
the  statute  providing  how  assessments  shall  be  made 
and  the  construction  placed  upon  it  by  the  courts. 

Section  4293,  Burns'  R.  S.  1894,  provides  that  "when 
any  such  improvement  has  been  made  and  completed 
*  *  *  the  board  of  trustees  of  such  town,  shall 
cause  a  final  estimate  of  the  total  cost  thereof  to  be 
made  by  the  city  or  town  engineer,  ♦  ♦  ♦  or  the 
board  of  trustees  of  such  town  shall  require  said  city 
or  town  engineer  to  report  to  the  ♦  ♦  ♦  board  of 
trustees  of  such  town  the  following  facts  touching 
said  improvement:  First  The  total  cost  of  said  im- 
provement. Second.  The  average  cost  per  running 
foot  of  the  whole  length  of  that  part  of  the  street  or 
alley  so  improved.  Third.  The  name  of  each  prop- 
erty owner  on  that  part  of  the  street  or  alley  so  im- 
proved. Fourth.  The  number  of  front  feet  owned  by 
the  respective  property  owners  on  that  part  of  the 
said  street  so  improved.  Fifth.  The  amount  of  such 
costs  for  improvement  due  upon  each  lot  or  parcel  of 
ground  bordering  upon  said  street  or  alley,  which 
amount  shall  be  ascertained  and  fixed  by  multiplying 
the  average  cost  price  per  running  front  foot  by  the 
number  of  running  front  feet  of  the  several  lots  or 
parcels  of  ground  respectively.  Sixth.  The  full  de- 
scription, together  with  the  owner's  name,  of  each  lot 
or  parcel  of  ground  bordering  on  said  street  so  im- 
proved." 

It  will  be  observed,  and  it  seems  manifest  from  the 
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fifth  siibdivision  of  the  section  above  quoted,  that  the 
assessment  for  the  cost  of  the  improvement  must  be 
made  upon  each  lot  or  parcel  of  ground  separately. 
It  is  evident  from  this  provision  of  the  statute  that  it 
was  the  intention  of  the  legislature  that  each  lot  or 
parcel  of  ground  subject  to  assessment  for  a  street 
improvement,  should  bear  its  separate  and  distinct 
burden  of  the  assessment,  as  apportioned  in  the  man- 
ner provided  by  the  statute.  In  principle,  this  is  the 
correct  theory  and  is  certainly  the  law. 

Assessments  for  street,  and  other  similar  improve- 
ments are  upheld  upon  the  theory  that  each  lot  or 
tract  of  land  assessed  is  benefited  in  a  special  and  pe- 
culiar manner,  in  a  sum  equal  to  the  amount  estimated 
or  assessed  against  it.  Watson's  Statutory  Liens,  sec- 
tion 1204;  City  of  New  Albany  y.  Cooky  29  Ind.  220; 
Ross  V.  Stackhouse,  114  Ind.  200;  Jackson  v.  Smith, 
120  Ind.  620;  HeickY.  Voight,  110  Ind.  279;  LipesY. 
Handy  104  Ind.  503;  Chamberlain  v.  Cleveland^  34 
Ohio  St.  551;  Stuart  v.  Palmary  74  N.  Y.  183;  Ham- 
m^tt  V.  Philadelphiay  65  Pa.  St.  146. 

While  these  cases  do  not  hold  that  an  assessment 
for  a  street  improvement,  made  jointly  against  two  or 
more  distinct  and  separate  lots  or  tracts  of  land  is 
voidable  or  invalid,  yet  they  establish,  beyond  ques- 
tion, the  principle  and  rule  of  such  assessments. 

We  are  of  the  opinion  that  an  assessment  for  a 
street  improvement  which  is  made  jointly  against  two 
or  more  separate  and  distinct  lots  or  tracts  of  land 
is,  at  least,  voidable,  and  an  assessment  so  made  does 
not  create  any  lien,  and,  therefore,  cannot  be  enforced. 

We  are  not  without  authority  upon  this  proposition, 
for  it  is  well  grounded  in  principle  and  fully  sus- 
tained by  the  authorities. 

The  case  of  Balfe  v.  Johnson^  40  Ind.  235,  is  directly 
in  point.    In  that  case  the  appellants  were  the  con« 
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tractors  for  the  imppoyement  of  a  street  in  the  city 
of  Lafayette,  and  ujion  completion  of  the  work,  they 
brought  an  action  upon  a  precept  properly  issued  to 
collect  the  assessment  against  appellee's  property. 
The  assessment  was  made  upon  seven  different  lots 
si)ecifically  described,  and  the  preliminary  and  final 
estimates  were  made  in  one  gross  sum  against  all  of 
the  lots.  The  court,  speaking  by  Downey,  J.,  said: 
"We  have  come  to  the  conclusion  that  the  assessment 
should  show  the  amount  for  which  each  lot  or  piece 
of  land  is  liable;  that  the  affidavit  for  the  precept 
should  conform  to  it,  in  this  respect,  and  that  this  is 
necessary,  although  the  different  lots  or  pieces  of  land 
belong  to  the  same  owner.  This,  we  think,  may  be 
gathered  from  sections  seventy  and  seventy-one  of  the 
act.  It  is  provided  in  the  seventieth  section  that  the 
estimate  *shall  be  a  lien  upon  the  ground  upon  which 
they  are  assessed,'  etc.  According  to  section  seventy- 
one,  the  precept  must  set  forth  the  description  of  the 
lot  or  land  on  which  it,  the  assessment,  is  made." 

There  is  good  reason  why  an  assessment  for  a  street 
improvement  should  be  made  upon  each  lot  or  tract  of 
land  separately,  and  upon  this  point  we  quote  further 
from  Balfe  v.  Johnson,  supra.  Continuing,  the  court 
says:  "It  may  be  in  the  power  of  the  owner  to  pay  the 
assessment  upon  one  or  more  of  the  lots  or  pieces  of 
land,  and  not  upon  all.  If  the  assessment  is  made  in 
one  gross  amount  against  all  the  lots,  he  could  not  do 
this,  as  the  lien  would  cover  all  the  lots,  and  all  could 
be  sold  to  discharge  it." 

It  will  be  observed  that  the  provision  of  section  71 
of  the  act  under  which  the  proceedings  were  had  in 
the  case  of  Balfe  v.  Johnson,  supra,  is  very  similar  to 
the  provision  of  subdivision  five  of  section  4293^  of  the 
act  of  1889,  above  quoted. 

In  substance,  they  both  require  that  the  amount  of 
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the  cost  of  the  improvement  shall  be  determined  and 
fixed  upon  each  lot  or  parcel  of  ground  bordering  on 
the  street  so  improved;  and  hence  the  case  cited  is 
directly  in  point  here. 

The  doctrine  announced  in  Balfe  v.  Johnaoriy  supra, 
was  referred  to  with  approval  in  Reeves  v.  Orottendieky 
131  Ind.  .107. 

It  seems  clear  to  us,  therefore,  that  these  cases  and 
the  principles  underlying  and  upon  which  assessments 
of  this  character  are  upheld,  are  decisive  of  the  ques- 
tion under  consideration  adversely  to  the  appellant. 

2.  We  will  next  consider,  briefly,  the  second  ques- 
tion raised,  to-wut:  that  the  assessment  is  invalid  and 
erroneous  because  of  the  uncertainty  and  insufficiency 
of  the  description. 

The  description  of  the  appellee's  real  estate,  as  it 
Tias  set  out  in  the  assessment  roll,  already  appears  in 
this  opinion. 

The  assessment  should  not  be  held  void  or  invalid 
if  it  sufficiently  identifies  the  land  so  that  it  might  be 
found  and  located  by  a  competent  surveyor.  We  are 
unable,  however,  to  see  how  it  could  be  located  or  its 
correct  description  arrived  at  from  the  description 
given  in  the  assessment,  by  any  means  known  to  the 
science  of  surveying. 

"Tract  of  land,  north  side,  between  Front  street  and 
O.  &  M.  R.  K."  does  not  describe  any  tract  of  land,  nor 
does  it  furnish  any  data  from  which  its  true  descrip- 
tion might  be  ascertained.  It  does  not  fix  any  start- 
ing point;  it  gives  no  metes  and  bounds,  and  furnishes 
no  means  of  identification. 

The  maxim,  ^^Certum  est  quod  cerUim  reddi  potest/'  is 
not  applicable  here,  for  the  reason  that  there  is  no 
means  of  making  certain  that  which  is  so  uncertain 
and  indefinite.  The  rule  only  applies  where  there  is 
some  means,  either  by  computation,  measurement  or 
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in  such  case  as  this  the  science  of  surveying,  that  what 
is  uncertain  may  be  made  certain. 

It  has  been  held  that  the  property  assessed  must  be 
so  described  that  a  person  acquainted  with  surveying 
could  find  and  identify  it.  Yeakle  v.  City  of  Lafayette, 
48  Ind.  116;  Peru,  etc.,  R.  R.  Co.  v.  Hanna,  68  Ind.  562. 

It  is  evident,  from  the  description  of  the  property 
in  the  case  at  bar,  that  even  an  expert  surveyor  could 
not  find  and  identify  it. 

The  case  of  Lake  Erie,  etc.,  R.  W.  Co.  v.  Walters,  9 
Ind.  App.  684,  is  almost  identical  with  the  one  under 
consideration.  That  was  an  action  to  recover  upon  an 
assessment  against  the  right  of  way  of  the  appellant 
for  a  street  improvement.  The  averment  in  the  com- 
plaint in  the  case  just  cited,  respecting  the  property 
assessed,  is  as  follows:  "That  among  other  lots,  par- 
cels of  ground  and  property  assessed  for  the  improve- 
ment of  said  street  and  abutting  thereon  was  the  fol- 
lowing described  unplatted  tract  of  land  owned  by  the 
defendant,  situate  in  said  city,  county,  and  state,  to- 
wit:  The  right  of  way  of  defendant's  railroad,  and 
being  a  strip  of  ground  134  feet  long,  abutting  on 
North  Main  street,  between  Broadway  and  North 
streets.'^  The  description  of  that  part  of  the  right  of 
way  upon  which  an  attempt  was  made  to  fix  and  en- 
force a  lien,  and  as  it  appears  upon  the  assessment 
roll,  and  as  confirmed  by  the  board  of  trustees,  is  as 
follows: 


^^Name  of  Owner. 

No.  of  Lot. 

Ft.  Front. 

Description 
of  Lands. 

Assessments. 

L.  E.  &  W.  R.  R.  Co. 

184 

Right  of 
Way. 

$164.82" 

The  court,  speaking  by  Reinhard,  J.,  said:  "In  the 
present  case,  the  failure  to  describe  the  property  in 
the  complaint  that  it  could  be  located  or  surveyed, 
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reDders  the  complaint  bad.  Conceding  that  it  is  not 
necessary  to  give  the  width  of  the  right  of  way,  it  is 
nevertheless  essential  to  show,  we  think,  at  what 
point  on  the  right  of  way  the  134  foot  strip  assessed 
begins,  and  where  it  terminates.  This  is  not  indicated. 
Somewhere  between  Broadway  and  North  streets, 
abutting  on  Main  street,  134  feet  in  length  of  the  ap- 
pellant's right  of  way  was  assessed.  This  is  the  most 
that  can  be  said  of  the  description.  ♦  *  *  In  short, 
no  data  are  given  whatever,  by  wiiich  the  court  may 
judicially  determine  where  the  134  feet  in  length  has 
its  beginning  and  its  termination.    ♦♦♦♦♦♦♦ 

"*  *  It  is,  therefore,  so  defective  that  the  com- 
plaint cannot  be  upheld  on  demurrer.'^ 

From  the  cases  cited,  and  upon  principle,  we  see  no 
escape  from  the  conclusion  that  the  complaint  in  the 
case  at  bar  is  fatally  defective,  and  that  the  court  did 
not  err  in  sustaining  the  demurrer  to  it. 

We  do  not  wish  to  be  understood  as  holding  that 
the  assessment  is  absolutely  void  and  the  appellant 
without  any  remedy,  for  this  would  preclude  an 
amendment,  which  the  statute  authorizes  and  the 
courts  uphold. 

When  the  final  estimate  is  made,  the  council  or 
board  of  trustees  approve  it  and  direct  its  payment, 
and  this  final  estimate  is  called  an  assessment.  Neu) 
Albany y  etc.,  Coke  Co.  v.  Crumbo,  10  Ind.  App.  360. 

Watson  on  Statutory  Liens,  section  1224,  says:  "It 
may  often  happen  that  the  final  estimate  or  assess- 
ment is  invalid  or  incorrect  without  any  intentional 
wrong  on  the  part  of  any  one.  If  there  could  be  no 
correction,  there  could  be  no  recovery  for  the  work." 

It  has  been  repeatedly  held  by  both  the  Supreme 
and  this  court  that  the  common  council  or  board  of 
trustees  may  correct  a  final  estimate.  Balfe  v.  John- 
son,  supra;  Ball  v.  Balfe,  41  Ind.  221;  Sands  y.  Hat- 
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fields  7  Ind.  App.  357;  McCUll  v.  Bruner,  65  Ind.  421; 
Goring  Y.  McTaggarty  92  Ind.  200. 

Even  where  property  liable  for  assessment  has  been 
wholly  omitted  from  the  assessment  roll,  it  is  in  the 
power  of  the  common  council  or  board  of  trustees,  so 
to  alter  and  amend  the  final  estimte  and  report  that 
it  will  include  the  omitted  property.  Sands  v.  Hatfieldy 
supra. 

The  amended  seventh  section  of  the  act  under  which 
the  improvements  in  the  case  at  bar  were  made,  re- 
quires that  the  common  council  or  board  of  trustees 
shall  approve  and  confirm  the  engineer's  report,  and 
in  case  it  is  incorrect  to  cause  it  to  be  amended  and  to 
make  the  assessment  according  to  the  report. 

In  an  appeal  from  the  precept,  it  has  been  held  that 
where  the  estimate  has  been  corrected  by  the  common 
council,  plaintiff  may  have  the  record  so  amended  as 
to  show  that  fact,  but  when  it  has  not  been  corrected, 
the  proceedings  must  fail  until  the  proper  officers 
make  the  requisite  correction.  Balfe  v.  Johnson,  supra. 

While  the  question  of  amending  the  final  estimate 
or  assessment  has  not  been  raised  by  counsel  for  ap- 
pellant^ we  deem  it  proper,  in  the  furtherance  of 
justice  and  fair  dealing,  to  make  these  observations 
upon  the  law  relating  thereto,  as  declared  by  the 
numerous  decisions  cited. 

We  are  not  holding  or  deciding  that,  upon  an  affirm- 
ance of  the  judgment  below,  the  assessment  can  be 
amended  so  as  to  create  a  valid  assessment  and  lien 
against  appellee's  property  that  may  be  enforced  in  a 
subsequent  proceeding,  for  that  question  is  not  before 
us  for  our  decision.  We  simply  mean  to  say,  that  the 
great  weight  of  authorities  in  this  State,  is,  that  an 
erroneous  or  invalid  assessment  for  street  improve- 
ment, may,  upon  proper  application  to  the  common 
council  or  board  of  trustees,  be  amended  and  cor- 
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rected.  Whether  or  not  the  appellant  in  this  case,  by 
prosecuting  his  action  to  final  and  adverse  judgment 
against  him  upon  an  invalid  and  erroneous  assess- 
ment, has  waived  his  right  to  have  the  assessment  cor- 
rected, we  do  not  decide. 
We  find  no  error,  and  the  judgment  is  affirmed. 


Warwick  v.  The  State. 

[No.  2,407.    Filed  April  1,  1897.] 


PBOVOOATlON.^ilMaitZ^  and  Battery. — ^Where  words  reasonably  oal- 
culated  under  the  circumstances  to  provoke  the  party  to  whom  they 
are  addressed  are  used,  the  court  or  jury  trying  the  cause  will  be 
justified,  in  the  absence  of  evidence  to  the  contrary,  in  inferring 
the  intent  from  such  fact.    p.  SSS, 

Judgments. — Presumptions  in  Favor  Of. — Presumptions  essential  to 
support  the  judgment  are  indulged  in  favor  of  the  court  trying  the 
cause,    p.  336, 

Fboyocatiov. —Assault  and  Battery.  —Present  AhUity.Statute  Con- 
strued. — The  phrase  ''who  has  the  present  ability  to  do  so"  as  used 
in  section  2067,  Bums'  R.  S.  1894  (1988,  R.  S.  1881),  is  held  to  mean 
that  the  person  to  whom  such  phrase  applies  is  free  from  physical 
impediment  or  restraint  which  might  prevent  him  at  the  time  from 
striking  or  attempting  to  strike,  or  to  do  other  violence  to  the  per- 
son giving  the  offense,    pp.  SSS,  3S7. 

Same. — Assault  and  Battery. —  Judgment. — Statute  Construed. — ^A 
finding  in  a  judgment  that  defendant  is  guilty  of  provocation  as 
charged  in  the  affidavit,  the  affidavit  charging  that  "the  defendant 
did  *  *  *  by  words,  signs  and  gestures,  provoke  and  attempt 
to  provoke  G  to  commit  an  assault  and  battery  on  the  prosecuting 
witness,"  etc.,  is  proper  if  the  court  found  defendant  guilty  either 
of  a  provoke  or  an  attempt  to  provoke  an  assault  and  battery,  as 
the  same  punishment  is,  under  section  2067,  Bums'  R.  S.  1894  (1988, 
R.  S.  1881),  affixed  to  either  offense,    p.  SS7. 

From  the  Howard  Circuit  Court.    Affirmed, 

Joseph  C.  Herron  and  Frank  N.  StraitoUy  for  ap- 
pellant. 

W.  A.  Ketchaniy  Attorney- General,  Merrill  Moores, 
B.  F.  Harness  and  W.  R.  Voorhis,  for  State. 


NOVEMBER  TERM,  1896— Vol.  17.         336 

Warwick  v.  The  State. 

CoMSTOCK,  C.  J. — This  prosecution  was  instituted 
by  the  State  against  appellant  before  a  justice  of  the 
peace,  under  section  2067,  Burns'  R.  S.  1894  (1983,  R. 
S.  1881).  The  trial  before  the  justice  resulted  in  a 
conviction.  An  appeal  was  taken  to  the  circuit  court, 
where  appellant  was  again  convicted. 

The  error  assigned  is  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

The  section  of  the  statute  upon  which  the  prosecu- 
tion is  based,  is  in  the  following  language:  "Whoever 
by  words,  signs  or  gestures,  provokes  or  attempts  to 
provoke  another,  who  has  the  present  ability  to  do  so, 
to  commit  an  assault  or  assault  and  battery  upon  him, 
is  guilty  of  criminal  provocation,"  etc.,  etc. 

The  affidavit  charged  that  "the  defendant  did  *  * 
*  by  words,  signs  and  gestures,  provoke  and  attempt 
to  provoke  Joseph  W.  Gregg  to  commit  an  assault  and 
battery  on  the  said  prosecuting  witness,  he,  the  said 
Gregg,  having  then  and  there  the  present  ability  to 
commit  such  assault  and  battery." 

Two  crimes  are  defined  by  the  section  of  the  statute, 
the  provoking  of  an  assault,  or  an  assault  and  battery, 
and  the  attempt  to  provoke  an  assault,  or  an  assault 
and  battery.  In  the  one,  the  provocation  is  followed 
by  an  assault  and  battery,  or  an  assault,  and  in  the 
other  an  unsuccessful  attempt  is  made  to  provoke  an 
assault, or  an  assault  and  battery.  To  constitute  either 
offense,  the  party  towards  whom  the  words,  signs  or 
gestures  are  used  or  made,  must,  as  claimed  by  appel- 
lant, have  the  present  ability  to  commit  the  offense 
which  it  is  intended  to  provoke. 

The  intent  is  an  essential  element  of  either  of  these 
offenses.  It  may  be  proved  like  any  other  material 
fact  by  positive  or  circumstantial  evidence. 

Appellant  contends  that  there  is  no  evidence  show- 
ing the  necessary  intent  on  the  part  of  the  defendant. 


336       APPELLATE  COURT  OF  INDIANA, 

Warwick  v.  The  State. 

The  question  of  intent  was  one  to  be  determined  by 
the  court  or  jury  trying  the  cause. 

If  words  reasonably  calculated  under  the  circum- 
stances to  provoke  the  party  to  w^hom  they  are  ad- 
dressed are  used,  the  court  or  jury  trying  the  cause 
will  be  justified,  in  the  absence  of  evidence  to  the  con- 
trary, in  inferring  the  intent  from  such  fact.  Pre- 
sumptions essential  to  support  the  judgment  are  in- 
dulged in  favor  of  the  court  trying  the  cause. 

The  material  facts  shown  by  the  evidence  are,  in 
brief,  as  follows:  The  prosecuting  witness,  acting  as  a 
merchant  policeman,  clothed  with  the  power  to  make 
arrests  for  the  breach  of  the  peace,  at  the  request  of  a 
citizen  of  the  city  of  Kokomo,  separated  a  man  and  the 
defendant  who  were  quarreling  upon  a  public  street  in 
said  city.  After  having  separated  these  parties,  he 
ordered  the  defendant,  who  persisted  in  continuing  to 
quarrel,  to  go  to  her  home,  threatening  to  arrest  her 
if  she  did  not  do  so.  She  at  first  refused,  but  very  soon 
thereafter  moved  away  from  the  place  where  she  had 
been  standing,  and  while  so 'doing,  and  when  some 
thirty  feet  from  the  prosecuting  witness,  twice  called 
him  by  a  vile  and  opprobrious  name.  He  was  irritated 
and  provoked,  but  made  no  attempt  to  approach  nor 
strike  her.  There  was  no  obstacle  in  the  way  of  his 
going  to,  or  taking  hold  of  her. 

The  defendant  introduced  no  testimony. 

From  these  facts,  the  court  found  that  the  defend- 
ant intended  to  commit  the  offense  with  which  she 
was  charged.  Appellant  contends  that  the  evidence 
fails  to  show  that  the  prosecuting  witness  had  the 
present  ability  to  commit  an  assault  upon  the  defend- 
ant. 

Whether  "present  ability''  exists  must  depend  upon 
the  circumstances  of  each  particular  case.  Yet  we 
think  a  reasonable  interpretation  of  the  words  of  the 
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statute  "having  the  present  ability"  is  that  the  person 
to  whom  they  are  applied  is  free  from  physical  impedi- 
ment or  restraint  which  might  prevent  him  at  the  time 
from  striking  or  attempting  to  strike^  or  do  other  vio- 
lence to  the  person  giving  him  offense.  At  a  distance 
of  thirty  feet,  unobstructed,  the  prosecuting  witness, 
free  from  physical  restraint,  had,  in  the  opinion  of  the 
court  the  present  ability  to  commit  an  assault  and 
battery,  or  an  assault,  upon  the  defendant.  The  time 
in  which  he  might  have  traversed  the  distance  be- 
tween himself  and  the  defendant  could  have  been  es- 
timated in  seconds. 

While  there  are  two  offenses  defined  in  the  statute, 
the  commission  of  either,  constitutes  criminal  provo- 
cation. The  judgment  in  the  case  at  bar  is  that  the 
defendant  is  guilty  of  provocation  as  charged  in  the 
affidavit.  This  form  of  judgment  would  be  proper  if 
the  court  found  froqi  the  evidence  the  defendant 
guilty  either  of  a  provoke  or  an  attempt  to  provoke 
an  assault  and  battery,  the  Janguage  of  the  statute  be- 
ing, "Whoever  ♦  ♦  •  provokes  or  attempts  to  pro- 
voke *  *  *  is  guilty  of  criminal  provocation."  The 
same  punishment  is  affixed  to  either;  so  that  by  the 
form  of  the  judgment  the  defendant  is  not  harmed  if 
the  evidence  proved  her  guilty  of  either  of  the  offenses 
defined  in  the  statute. 

We  have  carefully  considered  the  able  briefs  sub- 
mitted by  counsel  in  this  case,  and  given  due  weight  to 
the  arguments  therein  presented,  and  find  no  error  in 
the  record. 

Judgment  affirmed. 


Vol.  17—22 
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Allen  v.  Davis  et  al. 

[No.  1.977.     FUed  Jan.  14,  1897.     Rehearing  denied  April  1,  1897.] 

Pbincipal  akd  AasNT. — Deposit  of  PrineipaTa  Money  by  Agent— 
Liability  of  Principal  for  Overdraft  of  Agent — Where  a  princi- 
pal furnishes  money  to  his  agents  to  purchase  wheat  for  him  for 
cash,  and  the  agents  deposit  the  money  as  received,  on  their  own  ac- 
count, together  with  other  money,  with  a  merchant,  the  merchant 
knowing  of  the  original  agency  and  knowing  that  the  agents  were 
acting  for  their  principal,  and  such  agents  issue  checks  on  such 
deposits  in  payment  of  wheat  purchased  by  them  for  their  princi* 
I>al  and  for  other  purposes,  and  finally  withdraw  the  balance  on  de- 
posit and  pay  same  to  their  principal  in  settlement,  the  merchant 
with  whom  the  deposits  were  made  cannot  recover  from  the  prin- 
cipal a  balance  on  a  check  issued  by  such  agents  against  such  de- 
posit, for  wheat  purchased  for  the  principal  at  a  time  when  they 
had  money  on  deposit,  and  which  was  presented  by  the  payee 
thereof  with  the  request  that  part  payment  only  be  made  thereon, 
the  balance  of  which  such  merchant  was  required  to  pay  after 
the  deposits  had  all  been  withdrawn,  the  principal  having  no 
knowledge  of  the  unpaid  check  at  the  time  the  money  was  paid 
him. 

From  the  Tippecanoe  Circuit  Court.  Reversed. 

Joseph  P.  Grayy  Edwin  P.  Hammond,  Charles  B. 
Stuart  and  William  V.  Stuart,  for  appellant. 

James  V.  Kent  and  John  F.  McHugh,  for  appellees. 

Robinson,  J. — On  the  15th  day  of  June,  1892,  the 
appellant,  then  residing  at  Frankfort,  Indiana,  en- 
tered into  a  written  agreement  with  the  firm  of  Miller 
and  Kendall  by  which  the  appellant  agreed  to  furnish, 
in  such  sums  and  at  such  times  as  were  necessary  to 
carry  out  their  agreement,  all  the  money  with  which 
Miller  and  Kendall  should  buy  grain  for  the  appellant, 
at  Colfax,  Clinton  county,  Indiana.  Miller  and  Ken- 
dall agreed  to  buy  for  the  appellant  exclusively  all 
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the  grain  possible  with  the  exercise  of  reasonable  dili- 
gence, and  to  pay  such  prices  only  as  the  appellant 
should  designate  to  them;  they  further  agreed  to 
guarantee  the  weights  and  grade  of  all  grain  so  pur- 
chased by  them,  to  load  all  the  grain  so  bought  and 
ship  the  samQ  in  appellant's  name  to  such  points  as 
the  appellant  should  designate,  and  as  fast  as  shipped 
to  turn  over  all  bills  of  lading  to  appellant;  to  send  to 
appellant  scale  checks  daily  of  all  grain  bought  for 
him,  to  use  all  the  money  sent  them  in  the  purchase 
of  grain  for  appellant,  and  to  call  upon  him  for  money 
only  when  needful  to  comply  with  their  agreement. 
The  appellant  was  to  pay  Miller  and  Kendall  for  their 
services  two  cents  a  bushel  for  all  grain  so  bought  and 
handled  by  them. 

The  evidence  in  this  case  shows  the  following  facts : 
Miller  and  Kendall  bought  wheat  under  this  agree- 
ment from  the  date  of  its  execution  until  some  time  in 
September  following.  During  that  time  the  appellees 
under  the  firm  name  of  Geo.  Davis  &  Bro.  were  en- 
gaged in  the  merchantile  business  in  Colfax.  There 
being  no  bank  at  Colfax,  Sliller  and  Kendall  deposited 
the  money  they  used  for  purchasing  wheat  with  appel- 
lees, and  issued  checks  on  the  appellees  for  wheat 
bought  from  farmers  and  others,  blank  checks  for  the 
purpose  being  furnished  by  the  appellees.  The  appel- 
lees requested  that  Miller  and  Kendall  deposit  their 
money  with  them.  The  appellant  knew  that  the 
money,  or  some  of  it  at  least,  he  was  furnishing  from 
time  to  time  to  Miller  and  Kendall  was  being  de- 
posited with  the  appellees.  All  the  money  deposited 
during  said  time  by  Miller  and  Kendall  with  the  ap- 
pellees was  deposited  in  the  name  of  Miller  and  Ken- 
dall, and  all  the  checks  drawn  on  the  appellees  were 
signed  by  Miller  and  Kendall  in  their  own  names.  The 
first  money  deposited  by  them  with  the  appellees  was 
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on  June  18,  1892,  and  the  last  on  September  3,  1892. 
They  deposited  with  the  appellees  the  money  they  re- 
ceived from  the  appellant  and  also  from  other  sources. 
During  the  time  between,  and  including  these  two 
dates  Miller  and  Kendall  deposited  in  their  own 
names  with  the  appellees  the  total  sum  of  |20,990.75, 
and  during  the'  same  time  the  appellant  furnished 
Miller  and  Kendall  under  the  contract,  f  16. 105.00. 
This  money  was  kept  in  a  pocketbook  by  the  appel- 
lees, separate  and  apart  from  their  own  money.  All 
money  received  by  them  from  Miller  and  Kendall 
from  whatever  source  was  put  in  the  same  pocketbook 
and  was  paid  out  only  on  checks  signed  by  Miller  and 
Kendall,  without  reference  to  whether  it  was  used 
in  payment  for  grain  purchased  for  the  appellant,  or 
for  other  purposes.  No  book  account  was  kept  of 
the  money  deposited  and  drawn  out.  The  appellees 
kept  a  memorandum  of  the  amounts  deposited*  with 
dates,  and  the  checks  paid  showed  the  amounts  paid 
out;  but  they  kept  no  separate  account  of  money  which 
Miller  and  Kendall  had  received  from  the  appellant, 
nop  did  they  know  what  part  of  the  total  amount  came 
from  the  appellant. 

On  the day  of  September,  1892,  within  a  few 

days  after  the  last  deposit  was  made  by  Miller  and 
Kendall  with  appellees,  the  appellant  and  Miller  and 
Kendall  had  a  settlement  of  their  accounts.  On  that 
day  Miller  and  Kendall  were  owing  the  appellant  an 
amount  in  excess  of  $402.00,  and  on  that  day  Miller 
and  the  appellant  went  to  appellees'  store,  and  at  the 
request  of  Miller,  George  Davis,  of  the  firm  of  George 
Davis  and  Bro.,  paid  to  Miller  all  the  money  Miller 
and  Kendall  then  had  on  deposit  with  the  appellees, 
amounting  to  $402.00,  which  sum  Miller  then  paid  to 
the  appellant. 

On  the  7th  day  of  August,  1892,  Miller  and  Kendall 
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purchased  from  Malinda  Mitchell,  wheat  amounting 
to  1163.68  and  issued  to  her  a  check  or  order  for  said 
sum  on  appellees  and  signed  by  Miller  and  Kendall. 
This  check  was  presented  to  the  appellees  for  pay- 
ment during  the  month  of  August,  and  at  the  request 
of  Mrs.  Mitchell,  appellees  paid  her  thereon  ,$63.68,  and 
endorsed  on  the  back  thereof,  "paid  on  this  check 
f  63.68,"  and  handed  the  check  back  to  her,  which  she 
retained.  At  the  time  this  payment  was  made.  Miller 
and  Kendall  had  more  than  enough  money  on  deposit 
with  the  appellees  to  pay  the  whole  amount  named 
in  the  check  or  order,  and  the  part  payment  was  made 
entirely  at  the  request  of  Mrs.  Mitchell.  At  the  time 
of  the  settlement  between  the  appellant  and  Miller 
this  check  was  still  unpaid.  The  appellant  did  not 
know  until  after  the  settlement  with  Miller  that  the 
check  was  in  existence. 

After  the  settlement  between  the  appellant  and 
Miller  at  appellees'  store,  the  appellant  was  notified 
of  the  outstanding  check.  Payment  was  demanded  of 
him,  which  he  refused.  Afterwards,  in  January,  1893, 
Mrs.  Mitchell  recovered  a  judgment  in  the  Clinton  Cir- 
cuit Court  against  the  appellees  for  the  balance  due 
on  the  check,  which  judgment  the  appellees  paid  on 
February  23,  1893.  This  action  is  brought  by  the  ap- 
pellees to  recover  from  the  appellant  the  amount  paid 
by  them  to  Mrs.  Mitchell. 

The  complaint  is  in  three  paragraphs.  A  demurrer 
Tvas  sustained  to  the  second  paragraph  and  overruled 
as  to  the  first  and  third,  and  exceptions  saved.  The 
appellant  then  answered  by  general  denial.  The 
cause  was  tried  by  the  court,  and  a  finding  made  in 
favor  of  the  appellees  for  one  hundred  dollars.  Ap- 
I>ellant  filed  a  motion  for  a  new  trial,  on  the  grounds 
that  the  finding  was  not  sustained  by  sufficient  evi- 
dence, that  it  was  contrary  to  law,  that  the  damages 


342        APPELLATE  COURT  OF  INDIANA, 

Allen  V.  Davis  et  al 

assessed  were  excessive,  and  for  errors  of  law  occur- 
ring at  the  trial  on  the  admission  and  rejection  of  cer- 
tain testimony  which  is  particularly  set  out  in  the  mo- 
tion. The  motion  was  overruled  and  exception  taken. 
Judgment  rendered  on  the  finding. 

The  only  errors  assigned  in  this  court  and  discussed 
by  counsel  in  their  brief  call  in  question  the  overrul- 
ing of  the  demurrer  to  the  first  and  third  paragraphs 
of  the  complaint  respectively,  and  the  overruling  of 
the  motion  for  a  new  trial. 

No  error  was  committed  in  overruling  the  demurrer 
to  the  first  and  third  paragraphs  of  the  complaint 
The  first  paragraph  is  the  common  count  for  money 
had  and  received  and  contains  all  necessary  aver- 
ments. 

The  third  paragraph  of  the  complaint  also  states  a 
cause  of  action.  We  do  not  think  it  necessary  to  set 
out  this  paragraph  at  length.  The  objections  urged 
by  appellant's  counsel  are  met  by  the  allegation  that 
the  appellant,  through  his  agent,  deposited  money 
with  the  appellees,  under  the  agreement  that  as  pur- 
chases of  grain  were  made  the  agents  would  draw 
checks  or  orders  on  the  appellees  for  the  purchase 
price  thereof,  and  upon  presentation  of  such  checks  to 
them  the  appellees  would  pay  the  same  out  of  the 
money  deposited  with  them  by  the  appellant. 

The  only  remaining  error  discussed  by  the  appel- 
lant's counsel  is  the  overruling  of  the  motion  for  a  new 
trial. 

There  is  some  conflict  in  the  evidence  as  to  the  time 
when,  after  the  payment  of  the  money  to  the  appellant 
upon  the  settlement  with  Miller,  the  appellant  was  no- 
tified of  the  outstanding  check.  But  it  is  not  denied 
that  he  knew  nothing  of  it  until  after  the  settlement 
had  been  completed  and  the  money  paid  to  him  by 
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Miller,  and  the  bona  fides  of  the  transaction  is  to  be  de- 
termined as  of  that  time. 

Neither  is  it  clear  from  the  evidence  whether  the 
wheat  purchased  from  Mrs.  Mitchell  and  for  which  the 
check  was  issued  was  received  by  the  appellant.  But 
we  do  not  think  that  question  is  material  to  a  correct 
decision  of  this  case  so  far  as  the  equity  of  the  case  is 
concerned,  for  it  cannot  be  said  from  the  evidence  that 
the  appellant  has  both  the  wheat  and  the  money. 

Miller  and  Kendall  were  the  agents  of  the  appellant, 
and  were  empowered  to  do  everything  necessary  to 
carry  out  the  terms  of  the  written  agreement.  By  the 
terms  of  that  agreement  the  agents  had  no  power  to 
purchase  wheat  on  the  appellant^s  credit.  They  had 
authority  to  purchase  wheat  for  the  appellant  for 
cash  only.  For  their  own  convenience  the  agents  en- 
tered into  an  agreement  with  the  appellees  for  deposit- 
ing the  money  with  them.  The  consideration  for  that 
agreement  was  between  the  appellees  and  Miller  and 
Kendall.  The  appellees  knew  of  the  agency,  yet  they 
chose  to  act  with  them  on  their  own  account. 

There  was  no  agreement  between  the  appellant  and 
the  appellees  about  how  the  money  furnished  Miller 
and  Kendall  should  be  deposited.  Appellant  may 
have  known  that  the  money  he  was  furnishing  them 
was  being  deposited  with  the  appellees.  But  appel- 
lees paid  out  none  of  it  except  on  checks  signed  by 
Miller  and  Kendall.  The  money  having  been  depos- 
ited in  the  name  of  Miller  and  Kendall  and  mingled 
with  their  own  money,  the  legal  title  to  the  money  was 
in  them.  They  could  issue  checks  for  it  for  any  pur- 
pose they  saw  fit,  and  did  issue  checks  on  the  deposit 
for  purposes  other  than  for  the  purchase  of  wheat  for 
the  appellant.  The  appellees  were  not  owing  the  ap- 
pellant any  money  when  the  $402.00  was  paid  him. 
He  did  not  receive  as  much  money  at  that  time  as 
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Miller  and  Kendall  were  owing  him.  A  balance  was 
still  owing  the  appellant  after  the  above  payment  by 
Miller. 

The  rule  of  law  governing  this  case  is  the  same  as 
it  would  have  been  had  the  outstanding  check  been 
issued  for  some  purpose  other  than  the  purchase  of 
wheat. 

It  by  no  means  follows  that  the  f402.00  was  the 
balance  of  the  money  which  the  appellant  had  fur- 
nished to  Miller  and  Kendall,  and  deposited  by  them 
with  appellees. 

It  cannot  be  said  that  appellant  received  this  money 
as  his  money,  but  he  received  it  from  Miller  as  part 
payment  of  what  Miller  at  that  time  owed  him. 
When  the  money  which  appellant  furnished  to  Miller 
and  Kendall  had  been  by  them  commingled  with  their 
own  money,  it  lost  its  identity,  and  could  not,  there- 
fore, stand  on  the  same  ground  as  chattels. 

It  was  held  in  Liine  Rock  Bank  v.  Plimpton^  17  Pick. 
159,  28  Am.  Dec.  286,  that  where  an  agent  had  loaned 
the  money  of  his  principal  to  his  private  creditor,  who 
appropriated  it  to  the  payment  of  the  debt,  the  prin- 
cipal could  not  recover  it,  the  creditor  not  knowing  at 
the  time  of  the  loan  that  the  money  belonged  to  the 
principal. 

And  where  an  agent  deposits  his  principaPs  money 
in  his  own  name  together  with  his  own  funds  the 
agent  will  be  liable  for  a  loss  by  a  subsequent  failure 
of  the  bank.  Naltner  v.  Dolan,  108  Ind.  500,  58  Am. 
Rep.  61;  Mechem  on  Agency,  section  529;  Story's 
Equity,  section  1270;  Story's  Agency,  section  208; 
Norris  v.  Hero,  22  La.  Ann.  605;  Cartmell  v.  Allard,  7 
Bush.  482;  Commomoealth  v.  McAllister^  28  Pa.  St.  480. 

We  can  see  no  difference  between  the  above  rule 
and  the  case  where  an  agent  after  mingling  the  money 
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with  his  own  deposits  the  whole  in  his  own  name  and 
then  overdraws  the  amount  by  a  check  to  an  inno- 
cent third  party. 

In  the  case  of  Stapp  v.  S purlin,  32  Ind.  442,  the  party 
who  sold  the  wheat,  the  agent  and  the  principal  were 
the  parties  concerned.  In  that  case  the  principal  had 
put  it  in  the  power  of  his  agent  acting  for  him  to 
wrong  a  third  party  and  it  was  rightly  held  that  the 
principal  must  respond.  The  principal  trusted  the 
agent  to  act  for  him,  and  as  between  the  principal  and 
the  one  who  had  dealt  with  him  as  his  agent  in  good 
faith  the  principal  must  suffer  the  consequences  of  the 
bad  faith  of  the  agent  with  him. 

But  in  the  case  at  bar  the  rights  of  the  parties  are 
not  to  be  determined  from  the  original  contract  of 
agency.  The  arrangement  entered  into  between  the 
appellees  and  Miller  and  Kendall,  as  shown  by  the 
evidence,  was  not  incident  to  the  original  contract  of 
agency.  The  appellees  knew  the  original  agency  and 
knew  the  agents  were  acting  for  the  appellant.  Know- 
ing this  fact  they  entered  into  an  agreement  with 
Miller  and  Kendall  with  which  appellant  had  nothing 
whatever  to  do.  He  had  no  control  over  the  deposit. 
It  did  not  belong  to  him.  A  part  of  it  was  money  de- 
rived from  other  sources.  He  could  not  issue  checks 
or  orders  upon  it.  He  was  an  entire  stranger  to  the 
agreement.  With  a  disclosed  principal,  the  appellees 
chose  to  make  an  agreement  with  the  agents  alone, 
and  if  a  mistake  arose  in  carrying  out  the  agreement, 
a  person  who  is  not  a  party  to  the  agreement  and 
who  had  nothing  whatever  to  do  with  the  commis- 
sion of  the  mistake,  should  not  suffer  by  it. 

If  at  the  time  of  entering  into  a  contract  the  agent 
discloses  the  name  of  his  principal,  and  the  contract 
is  then  made  with  the  agent  alone,  the  person  making 
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sucli  contract  with  the  agent  cannot  maintain  an  ac- 
tion upon  it  against  the  principal.  Silver  v.  JordoUj 
136  Mass.  319. 

If  the  money  is  paid  under  a  mistake  of  a  material 
fact  it  may  be  recovered  back.  In  this  case  a  mistake 
was  made  when  the  appellees  paid  to  Miller  and  Ken- 
dall more  money  than  they  then  actually  had  on  de- 
posit. But  there  was  no  mistake  in  the  payment  of 
the  money  by  Miller  to  the  appellant. 

As  between  the  appellees  and  the  agents  the  appel- 
lant is  innocent  of  wrong  or  laches.  If  there  was  a 
wrong  it  consisted  in  drawing  from  the  appellees, 
money,  against  a  part  of  which  there  was  an  outstand- 
ing check.  As  between  the  appellees  and  the  appel- 
lant the  .rule  should  be  applied  that  whenever  one  of 
two  innocent  persons  must  suffer  by  the  acts  of  a  third, 
he  who  has  put  it  in  the  power  of  such  third  person  to 
occasion  the  loss  must  sustain  it.  Preston  v.  Wither- 
spooriy  109  Ind.  457,  58  Am.  Rep.  417;  Hunter  v.  Fitz- 
mauricey  102  Ind.  449;  Lickbarrow  v.  Mason,  2  Term. 
Eep.  70;  New  York,  etc.,  JB.  R.  Co.  v.  Schuyler ,  34  N. 
Y.  30. 

After  a  careful  consideration  of  all  the  facts  and 
circumstances  in  this  case  we  are  of  the  opinion  that 
the  rights  of  the  parties  to  this  suit  must  be  deter- 
mined without  reference  to  the  original  contract  of 
agency.  The  record  fails  to  show  that  Miller  and 
Kendall  did  business  with  the  appellees  as  the  agents 
of  the  appellant;  but  on  the  contrary,  that  the  appel- 
lees, knowing  that  they  were  appellant's  agents,  chose 
to  do  business  with  them  as  principals  and  not  as 
agents.  The  motion  for  a  new  trial  should  have  been 
sustained. 

Judgment  reversed. 
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Hafpield  V.  Pain  et  al. 

[No.  2,085.    Filed  April  2.  1897.] 

Appeal  and  Error. — Special  Verdict. — When  Oeneral  AasessTnent  of 
Damages  Controls. — Insurance, — Where  the  jury  in  an  action  on  a 
fire  insurance  policy  returned  a  special  verdict  in  which  a  descrip- 
tion  of  the  property  destroyed  was  set  out,  together  with  the  value 
of  a  portion  of  it,  and  also  returned  therewith  a  general  assessment 
of  damages,  a  judgment  for  the  amount  of  the  general  assessment 
of  damages  will  be  affirmed  on  appeal  bj  plaintiff  where  the  special 
verdict  is  insufficient  to  authorize  a  judgment  for  as  large  an 
amount  as  the  general  assessment. 

From  the  Marion  Superior  Court.    Affirmed. 

W,  V.  Booker  and  W.  D.  Bynum,  for  appellant. 

B.  O.  Hawkins  and  H.  E.  Smithy  for  appellees. 

Robinson,  J. — ^The  only  question  presented  by  this 
appeal  is  whether  a  general  assessment  of  damages, 
or  special  answers  to  interrogatories  shall  control. 
The  action  was  brought  by  appellant  to  recover  dam- 
ages for  loss  of  property  by  fire.  The  jury  returned  a 
special  verdict  in  which  the  property  destroyed  was 
set  out,  together  with  the  value  of  a  portion  of  it ;  and 
with  the  verdict  the  jury  also  returned  what  appel- 
lant's counsel  term  a  general  assessment  of  the  dam- 
age&  sustained  by  appellant.  In  this  general  assess- 
ment the  jury  placed  api)ellant's  damages  at  $394.30. 

The  special  verdict  law  of  1895  requires  that  the 
verdict  shall  be  in  the  form  of  interrogatories,  so 
framed  that  the  jury  will  be  required  to  find  one 
single  fact  in  answer  to  each  interrogatory.  There  is 
nothing  in  the  act  which  prevents  the  jury'  from  mak- 
ing a  general  assessment  of  the  damages,  but  in  such 
case  the  general  assessment  must  correspond  with  the 
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special  answers,  and  if  it  does  not,  the  special  answers 
will  control.  We  do  not  understand  that  what  is 
termed  a  general  assessment  in  this  case,  is  a  general 
verdict. 

The  authorities  cited  by  appellant's  counsel  are  all 
to  the  effect  that  if  a  special  verdict  is  returned  and 
with  it  the  jury  returns  a  general  verdict,  the  special 
verdict  will  control.  The  doctrine  declared  by  these 
cases  is  well  settled ;  but  in  the  case  at  bar  there  was 
no  general  verdict,  but  simply  what  is  termed  a  gen- 
eral assessment  of  appellant's  damages  in  a  gross  sum 
after  the  jury  had  set  out  specifically  some  of  the  par- 
ticular items  of  damage. 

At  the  proper  time,  appellant  filed  his  motion  for 
judgment  in  his  favor  on  the  special  verdict  for  five 
hundred  and  twelve  dollars.  The  record  shows  that 
this  motion  was  sustained  "but  with  this  qualification: 
that  the  court  sustains  said  motion  only  as  to  the 
amount  of  three  hundred  and  ninety-four  dollars,  and 
not  as  to  five  hundred  and  twelve  dollars;  the  said 
ruling  of  the  court  being  for  the  reason  that  the  gen- 
eral assessment  of  damages  made  by  the  jury  in  their 
special  verdict  herein  controls  the  special  verdict  as  to 
the  worth  and  value  of  the  several  articles  of  prop- 
erty of  said  Haffield,  destro/ed."  To  this  ruling  an 
exception  was  properly  saved. 

The  verdict  sets  out  different  items  of  personal  prop- 
erty belonging  to  appellant,  which  were  destroyed, 
and  the  value  of  these  several  items. 

The  property  destroyed  consisted  of  a  barn  upon 
which  appellant  held  a  lease,  and  which  he  was  occu- 
pying at  the  time  it  was  destroyed;  and  also  certain 
other  property  consisting  of  hay  and  certain  farming 
implements,  which  were  in  the  barn  at  the  time  of  the 
fire. 

The  verdict  states  that  appellant  was  the  lessee  of 
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the  barn  destroyed,  and  that  his  lease  would  expire 
March  1,  1897;  that  the  annual  value  of  the  lease  to 
the  appellant  on  September  21,  1894,  prior  to  the  fire, 
was  one  hundred  dollars,  and  that  the  fair  cash  rental 
value  of  the  barn  was  eight  dollars  and  thirty-three 
and  one-third  cents  per  month.  As  is  said  by  appel- 
lees in  their  brief,  the  above  is  all  the  finding  of  the 
jury  upon  the  subject  of  the  lease  held  upon  the  barn 
and  its  value. 

Appellant's  counsel  contend  that  appellant's  dam- 
age by  reason  of  the  destruction  of  the  barn  alone  was 
f244.21,  which  would  be  the  rent  at  eight  and  one- 
third  dollars  per  month  for  the  time  the  lease  had  to 
run  after  the  fire  and  until  its  expiration.  In  making 
up  the  amount  for  which  judgment  was  rendered,  the 
jury  necessarily  allowed  appellant  something  for  the 
destruction  of  his  leasehold,  but  it  is  evident  the 
amount  appellant  claims  should  be  allowed  was  not 
allowed.  It  is  evident,  also,  that  the  measure  of  dam- 
ages for  the  destruction  of  the  leasehold  estate  would 
not  be  the  amount  claimed  by  appellant.  It  is  not 
possible  to  determine  from  the  verdict  what  damage 
appellant  did  suffer  by  reason  of  the  destruction  of 
the  leasehold.  It  does  appear  that  when  the  verdict 
was  read,  appellant  asked  that  the  jury  be  required  to 
return  again  and  reassess  the  damages  so  that  the 
general  assessment  would  correspond  with  the  special 
answers,  but  we  find  no  motion  in  the  record  whereby 
appellant  sought  to  have  that  part  of  the  verdict  in 
reference  to  the  leasehold  estate  made  definite  and 
certain. 

As  we  view  the  special  verdict,  had  the  trial  court 
disregarded  this  general  assessment  of  damages  it 
would  necessarily  have  given  judgment  in  an  amount 
less  than  was  given. 

Whether  there  was  any  evidence  showing  the  pres- 
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ent  worth  of  the  leasehold  estate  we  cannot  say,  but  it 
is  evident  that  the  present  worth  cannot  be  deter- 
mined from  the  special  answers  alone. 

We  do  not  decide  whether  what  is  termed  the  gen- 
eral assessment  of  damages  is,  or  is  not  properly  a 
part  of  the  special  verdict,  for  whether  it  is,  or  is  not  a 
part  of  the  verdict  there  is  no  error  of  which  appellant 
can  complain. 

Judgment  affirmed. 

Black,  J.,  took  no  part  in  the  decision  of  this  case. 


Wai:bert  v.  The  State. 

[No.  1,974.     Filed  April  6. 1897.] 

Appeal  and  Error.— Bill  of  Eocceptians,— The  record  must  affirma- 
tively show  that  the  bill  of  exoeptions  was  filed  in  the  clerk's  office 
of  the  court  wherein  the  cause  was  tried  after  being  signed  by  the 
judge. 

Same. — Longhand  Manuscript  of  Evidence. — It  must  affirmatively 
api)ear  from  the  record  that  the  longhand  manuscript  of  the  evi- 
dence was  filed  in  the  clerk's  office  before  it  was  incorporated  in 
the  bill  of  exceptions. 

Affidavit. — Sufficiency  of  in  an  Action  Against  a  Saloonkeeper  for 
Allowing  a  Minor  to  Loiter  in  a  Saloon. — An  affidavit  against  a 
saloonkeeper  under  section  5  of  the  act  of  1895  (Acts  1895,  p.  248). 
for  allowing  a  minor  to  loiter  in  a  saloon  is  not  bad  by  reason  of  ite 
failure  to  charge  that  the  offense  was  ''imlawfully"  committed. 

From  the  Wells  Circuit  Court.    Affirmed. 

Rinehart  &  Walbert^  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  Merrill  Moores 
and  Jay  A.  Hindman,  for  State. 

Wiley,  J. — ^This  was  a  prosecution  commenced  be- 
fore the  mayor  of  the  city  of  Bluflfton,  under  section 
5323,  Horner's  R.  S.  1896,  being  section  5  of  the  act 
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of  1895  (Acts  1895,  p.  248),  commonly  known  as  the 
"Nicholson  Law,"  and  is  as  follows:  "Any  person  en- 
gaged in  the  sale  of  spirituous,  vinous,  malt  liquors  or 
any  intoxicating  liquors  to  be  drunk  as  a  beverage, 
T^ho  shall  allow,  suffer  or  permit  any  person  under  the 
age  of  twenty-one  years  to  loiter  in  the  saloon  or  place 
of  business  where  said  person  is  engaged  in  the  sale 
of  spirituous,  vinous,  malt  or  other  intoxicating  liq- 
uors, as  aforesaid,  shall  upon  conviction  thereof  be 
fined  in  any  sum  not  less  than  f  10.00  nor  more  than 
f  100.00,  to  which  imprisonment  in  the  county  jail  may 
be  added  not  exceeding  ninety  days." 

The  affidavit  charging  the  offense  was  as  follows: 
"John  Crosbie  swears  that  one  Elmer  Walbert  is  and 
was  on  the  6th  jiay  of  July,  1895,  a  person  engaged  in 
the  sale  of  spirituous,  vinous,  malt  and  other  intox- 
icating liquors  to  be  drank  as  a  beverage  in  Wells 
county,  in  the  State  of  Indiana ;  that  on  said  date  said 
Walbert  did  then  and  there  allow,  suffer  and  permit 
one  Jasper  Feeser,  a  person  under  the  age  of  twenty- 
one  vears,  to  loiter  in  the  saloon  where  said  Walbert 
is  engaged  in  the  sale  of  spirituous,  vinous,  malt  and 
other  intoxicating  liquors  as  aforesaid." 

There  was  a  conviction  before  the  mayor,  an  appeal 
to  the  circuit  court,  where  appellant's  motion  to  quash 
the  affidavit  was  overruled,  trial  by  jury,  a  finding  of 
guilty,  a  fine  of  ten  dollars  assessed,  and,  over  his  mo- 
tion for  a  new  trial,  judgment  was  pronounced  on  the 
verdict.  To  each  of  these  adverse  rulings  appellant 
excepted,  and  on  appeal  to  this  court  has  assigned 
error  as  follows : 

1.  Overruling  the  motion  to  quash  the  affidavit. 

2.  Overruling  the  motion  for  a  new  trial. 

The  fourth,  fifth,  sixth,  seventh,  eighth,  ninth  and 
tenth  reasons  assigned  for  a  new  trial  were  alleged 
errors  of  the  court  in  giving,  giving  as  modified,  and 
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in  refusing  to  give  certain  instructions  specified  and 
mentioned  therein. 

The  record  contains  what  purports  to  be  two  bills  of 
exceptions.  Bill  of  exceptions  number  one  contains 
certain  instructions  given,  those  modified  and  given, 
and  those  refused  as  tendered  by  appellant;  but  there 
is  nothing  in  the  record  to  show  that  these  were  all  the 
instructions  in  the  case.  Bill  of  exceptions  number 
two  contains  the  longhand  manuscript  of  the  evidence 
as  taken  down  and  transcribed  by  the  o£Bcial  re- 
porter, and  all  of  the  rulings  of  the  court  in  the  admis- 
sion and  rejection  of  evidence,  and  the  exceptions 
thereto.  Both  bills  of  exceptions  are  properly  signed 
by  the  trial  judge.  The  certificate  of  the  clerk  at- 
tached to  the  transcript  is  as  follows:  "I,  Robert  F. 
Cummins,  clerk  of  the  Wells  Circuit  Court,  do  hereby 
certify  that  the  above  and  foregoing  is  a  full,  true  and 
complete  transcript  of  the  proceedings,  pleadings, 
papers,  files,  record  entries  and  judgment  in  the  above 
entitled  cause  as  the  same  appear  of  record  in  my 
office.  And  I  further  certify  that  on  the  19th  day  of 
October,  1895,  the  official  reporter  who  took  down  the 
evidence  in  said  cause,  filed  in  my  office  his  longhand 
manuscript  thereof,  which  is  the  same  manuscript  of 
the  evidence  incorporated  in  the  bill  of  exceptions 
made  a  part  of  the  foregoing  transcript." 

The  certificates  of  the  trial  judge  show  that  he 
signed  each  bill  of  exceptions,  October  19,  1895,  the 
day  the  clerk  certifies  the  longhand  manuscript  of  the 
evidence  was  filed  in  his  office.  There  is  no  file  mark 
or  certificate  of  the  clerk  to  show  or  indicate  that 
these  bills  of  exceptions,  after  having  been  signed  by 
the  judge,  were  ever  filed  in  the  clerk's  office. 

Under  the  specific  provision  of  the  statute,  and  the 
repeated  decisions  of  the  Supreme  and  this  court,  the 
bills  of  exceptions  are  not  properly  in  the  record  and 
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hence  no  question  arising  on  the  instructions  or  evi- 
dence is  presented  to  us  for  review. 

Section  641,  Burns'  R.  S.  1894  (629,  Horner's  R.  S. 
1896),  provides  that  "The  party  objecting  must,  within 
such  time  as  may  be  allowed,  present  to  the  judge  a 
proper  bill  of  exceptions,  which,  if  true,  he  shall 
promptly  sign  and  cause  it  to  be  filed  in  the  cause." 

The  record  shows  that  the  bills  of  exceptions  were, 
within  the  time  allowed,  presented  to  the  judge  and 
duly  signed  by  him.  The  provision  of  the  statute 
quoted  must  be  construed  as  meaning  that  such  bills 
of  exceptions  must  be  filed  in  the  clerk's  office  of  the 
court  wherein  the  cause  was  tried,  and  the  record 
must  affirmatively  show  such  filing. 

The  certificate  of  the  trial  judge  that  the  bill  was 
signed  by  him  is  not  sufficient  to  make  such  bill  a  part 
of  the  record.    Dehovity  v.  Whitcoinby  13  Ind.  App.  558. 

Where  there  is  nothing  in  the  record  to  show  that  a 
bill  of  exceptions  was  ever  filed  in  the  clerk's  office, 
the  bill  is  not  properly  in  the  record.  Evanavilley  etc.y 
JR.W.  Co.  Y.  Meadows  J  13  Ind.  App.  155;  Davee  v. 
StatCy  ex  rel.y  7  Ind.  App.  71;  Cfish  v.  Oish,  7  Ind. 
App.  104;  Prather  v.  PratJieVy  139  Ind.  570;  Rivers  v. 
State,  144  Ind.  16;  Armstrong  v.  Duntiy  143  Ind.  433; 
Smith  Y.  State,  143  Ind.  685. 

There  is  a  further  objection  tp  bill  of  exceptions 
number  two,  in  that  it  does  not  affirmatively  appear 
from  the  record  that  the  original  longhand  manu- 
script of  the  evidence  was  filed  in  the  clerk's  office 
before  it  was  incorporated  in  the  bill,  and  this  is  essen- 
tial. Pittsburgh,  etc.,  R.W.  Co.  v.  Cope,  16  Ind.  App. 
579;  Hamrick  v.  Loring  (Ind.  Sup.),  45  N.  E.  107; 
Pmitt  V.  Farher,  147  Ind.  1 ;  Kelso  v.  Kelso,  16  Ind. 
App.  615;  Rogers  v.  Eich,  146  Ind.  235. 

Vol.  17—23 
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To  multiply  authorities  upon  this  proposition  would 
be  useless. 

Under  the  authorities  we  have  cited,  the  motion 
for  a  new  trial  and  the  evidence  are  not  properly  in 
the  record,  and,  therefore,  there  is  but  one  question 
presented  for  our  consideration,  and  that  is  the  suffi- 
ciency of  the  affidavit. 

It  is  contended  by  appellant  that  his  motion  to 
quash  the  affidavit  should  have  been  sustained,  for  the 
reason  that  it  does  not  charge  that  the  offense  was 
"unlawfully"  committed. 

We  do  not  think  this  contention  of  appellant  is  ten- 
able, and  he  has  failed  to  cite  any  authority  in  sup- 
port of  it. 

It  is  the  settled  law  in  this  State  that  an  affidavit  or 
indictment  in  charging  an  offense  is  sufficient  if  it 
follows  the  language  of  the  statute.  Franklin  v.  State^ 
108  Ind.  4:7;  State  v.  Swqpe,  20  Ind.  106;  State  v.  Jfc- 
Clure,  4t  Blackf.  328;  State  v.  Murphy,  21  Ind.  441; 
Gillett^s  Criminal  Law,  section  134. 

In  State  v.  Murphy,  svpra,  which  was  a  prosecution 
for  assault  and  battery  with  felonious  intent,  the  in- 
dictment was  held  good,  though  the  word  "unlawful" 
was  omitted  therefrom. 

The  statutory  definition  of  an  assault  and  battery 
is  ^*Whoever  in  a  rude,  insolent  or  angry  manner  un- 
lawfully touches  another,"  etc. 

It  will  be  observed  that  the  statute  uses  the  word 
"unlawfully"  in  defining  the  offense.  Yet,  it  was  held 
that  the  affidavit  was  sufficient  though  it  omitted  the 
word  "unlawfully,"  as  it  appeared  from  the  affidavit 
as  a  whole  that  the  acts  charged  were  unjustifiable, 
or,  in  other  words,  unlawful. 

In  a  prosecution  for  carrying  a  concealed  weapon 
an  information  was  held  good  where  the  offense 
charged  was  in  the  substantial  language  of  the  stat- 
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ute  and  the  word  "unlawfully",  was  omitted  there- 
from.   State  V.  SwopCy  supra. 

In  a  prosecution  for  disinterring  a  corpse,  an  in- 
dictment was  held  good  without  the  use  of  the  word 
'^unlawfully."  It  was  said,  Blackford,  J.,  speaking  for 
the  court:  "The  defendant  further  contends,  that  the 
indictment  should  have  alleged  the  disinterment  to  be 
unlawful;  but  the  term  ^unlawful'  is  not  used  in  the 
statute,  and  there  can  be  no  reason  for  inserting  it  in 
the  indictment."    State  v.  McClure,  supra. 

Guided  by  these  authorities,  and  the  plain  language 
of  the  statute  defining  the  offense  with  which  the  ap- 
pellant is  charged,  we  unhesitatingly  reach  the  con- 
clusion that  the  affidavit  was  sufficient,  and  that  the 
court  did  not  err  in  overruling  the  motion  to  quash. 

Judgment  affirmed. 


The  Louisville,  New  Albany  and  Chicago  Rail- 
way Company  v.  Norman. 

[No.  2,151.    Filed  April  6,  1897.] 

Affbal  and  Error. — Assignment  of  Error. — Statute  Construed. — 
Under  section  667,  Bums'  R  S.  1894,  requiring  that  the  assignment 
of  errors  shaU  be  specific,  each  specification  of  error  must  be  com- 
plete in  itself  and  must  in  itself  alone  be  sufficient  to  require  the 
court  on  appeal  to  review  some  action  of  the  court  below. 

Same. — Assignment  of  Error. — As  to  Separate  Paragraphs  of  Com- 
plaint.— ^An  assignment  of  error  which  seeks  to  question  in  the 
Appellate  Court  for  the  first  time  the  sufficiency  of  a  separate  para- 
graph of  the  complaint  presents  no  question  for  consideration,  as 
nothing  less  than  an  assignment  that  the  complaint  as  an  entirety 
does  not  state  facts  sufficient  will  raise,  for  the  first  time  on  appeal, 
any  question  concerning  the  sufficiency  of  any  paragraph  of  com- 
plaint. 

8amb. — Longhand  Manuscript  of  Evidence. — The  longhand  manu- 
script of  the  evidence  must  be  filed  in  the  clerk's  office  before  the 
filing  of  the  bill  of  exceptions  in  which  it  is  incorporated. 
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Trial. — Misconduct  of  Cqunael.— Overruling  an  objection  to  a  state- 
ment by  counsel  in  his  argument  to  the  jury,  in  an  action  against 
a  railroad  company  for  stock  killed,  in  commenting  on  the  testi- 
mony of  tf  certain  witness  as  follows:  "He  knows  that  this  railroad 
company  never  pays  for  stock  killed,"  is  not  reversible  error  where 
the  court  admonished  counsel  to  confine  his  remarks  to  the  evi- 
dence, and  to  keep  within  the  record. 

From  the  Boone  Circuit  Court.    Affirmed. 

L.  L,  Smithy  S.  M,  Ralston  and  Michael  Keefe^  for 
appellant 

C  W,  Oriffin  and  William  Oriffiiiy  for  appellee. 

Black,  J. — The  appellee's  complaint  against  the 
appellant,  to  recover  the  value  of  cattle  killed  by  be- 
ing run  against  by  the  appellant's  locomotive  and 
cars,  consisted  of  six  paragraphs. 

In  the  appellant's  assignment  of  errors  there  are 
seven  specifications.  Each  one  of  the  first  six  specifi- 
cations seeks  to  question  in  this  court  for  the  first  time 
the  sufficiency  of  a  separate  paragraph  of  the  com- 
plaint. There  is  no  assignment  addressed  to  the  ques- 
tion of  the  sufficiency  of  the  entire  complaint 

The  statute,  section  667,  Burns'  R.  S.  1894  (655, 
Horner's  R.  S.  1896),  requires  that  the  assignment  of 
errors  shall  be  specific.  Each  supposed  error  must  be 
specified.  The  specifications  must  be  distinct,  and 
each  specification  must  be  complete  in  itself,  and 
must  in  itself  alone  be  sufficient  to  require  the  court 
on  appeal  to  review  some  action  of  the  court  below. 

The  assignment  of  errors  is  a  pleading  in  the  appel- 
late court.  It  is  analogous  to  a  complaint  in  the  trial 
court,  and  as  each  paragraph  of  a  complaint  must  be 
complete  in  itself  without  aid  from  any  or  all  other 
paragraphs,  so  each  specification  of  error  must  be  in 
itself  sufficient.  See  Elliott's  App.  Proced.,  sections 
308, 309,  and  cases  there  cited. 
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The  assignments  relatipg  to  the  separate  para- 
graphs of  appellee's  complaint  do  not  present  any 
question  for  our  consideration.  Higgins  v.  Kendally  73 
Ind.  522;  Trammel  y,  Chipman,  74  Ind.  474;  Carr  v. 
State,  ex  rel,  81  Ind.  342. 

Nothing  less  than  an  assignment  that  the  com- 
plaint, as  an  entirety,  does  not  state  facts  sufficient, 
will  raise  any  question  concerning  the  sufficiency  of 
any  paragraph  of  the  complaint.  Schuff  v.  Ransomy 
79  Ind.  458;  Raymond  v.  Saucer y  84  Ind.  3;  Lake  v. 
Lakey  99  Ind.  339;  LouisvilUy  etc.y  B.  W.  Co.  v.  Ader, 
110  Ind.  376;  Ashtonv.  Shepherdy  120  Ind.  69;  Board, 
etc.y  V.  Tichenory  129  Ind.  562;  Thatcher  v.  Tumeyy  7 
Ind.  App.  667;  DeVay  y.  Dunlapy  7  Ind.  App.  690. 

If  it  be  desired  by  the  defendant  to  test,  in  this 
court,  the  sufficiency  of  a  particular  paragraph  of  a 
complaint  containing  more  than  one  paragraph,  the 
question  must  be  saved  by  exception  to  the  overruling 
of  a  demurrer  to  the  particular  paragraph,  and  by  as- 
signing that  ruling  as  error. 

The  seventh  assignment  is,  that  the  court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial. 

The  transcript  contains  what  purports  to  be  the 
original  longhand  copy  of  the  reporter's  shorthand 
notes  of  the  evidence,  but  it  does  not  appear  that  this 
copy  was  filed  in  the  office  of  the  clerk  before  the  filing 
of  the  bill  of  exceptions  in  which  it  is  incorporated. 

Therefore,  under  many  recent  decisions  of  the  Su- 
preme Court  and  of  this  court,  we  cannot  regard  the 
evidence  as  properly  before  us.  Rogers  v.  Eichy  146 
Ind.  235;  Pittshurghy  etc.y  R.  R.  Co.  v.  CopCy  16  Ind. 
App.  579;  Pruitt  v.  Farber,  147  Ind.  1;  Kelso  y.  KelsOy 
16  Ind.  App.  615;  Board,  etc.y  y.  Fertichy  18  Ind. 
App.  1. 

In  the  absence  of  the  evidence,  we  cannot  determine 
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the  question  as  to  its  suflSciency  to  sustain  the  verdict, 
or  the  question  as  to  the  amount  of  the  damages  as- 
sessed. 

One  of  the  causes  stated  in  the  motion  for  a  new 
trial  was,  that  the  court  erred  in  permitting  a  person 
named,  "attorney  for  plaintiff,  to  make  the  following 
statement  in  his  closing  argument  to  the  jury,  to-wit: 
*  He,'  witness  King  meaning,  ^knows  that  this  railway 
company  never  pays  for  stock  it  kills.'  " 

The  next  cause  in  the  motion  was,  that  the  same 
person  named,  "attorney  for  plaintiff,  was  guilty  of 
misconduct  in  saying  to  the  jury  in  his  closing  argu- 
ment, while  commenting  on  the  testimony  of  one 
King,  who  was  a  witness  in  said  cause,  that  'He 
knows  that  this  railway  company  never  pays  for  stock 
it  kills.' " 

A  separate  bill  of  exceptions  states  that  the  person 
mentioned  in  the  motion  for  a  new  trial  as  attorney 
for  the  plaintiff,  in  his  closing  argument  to  the  jury, 
while  commenting  upon  the  testimony  of  one  King, 
a  witness  in  the  cause,  made  use  of  the  following  lan- 
guage: "He  knows  that  this  railway  company  never 
pays  for  stock  it  kills."  To  which  remark  counsel  for 
the  defendant  objected,  but  the  court  overruled  the 
objection  and  admonished  counsel  for  plaintiff  to  con- 
fine his  remarks  to  the  evidence,  and  to  keep  within 
the  record,  "to  which  ruling  of  the  court  the  defendant 
at  the  time  excepted." 

The  knowledge  which  the  attorney  thus  attributed 
to  the  witness  could  not  properly  have  been  in  evi- 
dence. While  it  is  stated  in  the  bill  of  exceptions  that 
the  court  overruled  the  objection  made  by  appellant, 
it  is  also  stated  that  the  court  admonished  counsel  for 
the  appellee  to  confine  his  remarks  to  the  evidence  and 
to  keep  within  the  record. 
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The  bill  does  not  show  in  what  language  the  court 
overruled  the  objection,  but  it  appears  that  in  the 
presence  of  the  jury,  where  the  language  to  which  ob- 
jection was  made  had  been  spoken,  the  court  in  ad- 
monishing counsel  showed  the  jury  the  irrelevancy  of 
the  remark  of  the  attorney. 

In  Morrison  v.  StatCy  76  Ind.  335,  it  was  said:  "But 
not  every  transgression  of  counsel  beyond  the  bounds 
of  strictly  proper  discussion  can  be  deemed  a  fatal  and 
incurable  error;  and,  whatever  its  character,  it  cannot 
be  made  available  unless  pointed  out  to  the  lower 
court,  and  the  ground  of  objection  specifically  stated." 
See,  also,  Coble  v.  Eltzroth,  125  Ind.  429. 

It  does  not  appear  upon  what  ground  or  in  what 
terms  the  appellant  objected  to  the  remark  of  the  at- 
torney. 

It  is  to  be  presumed,  the  contrary  not  appearing, 
that  the  offending  attorney  obeyed  the  admonition  of 
the  court,  and  that  the  jurors,  being  men  of*  ordinary 
intelligence  and  honesty,  understood  that  the  remark 
to  which  objection  was  made  and  for  which  the  attor- 
ney was  so  admonished  ought  not  to  influence  their 
deliberations. 

So  far  as  the  language  of  the  court  is  shown,  it  was 
appropriate,  and  it  was  apparently  effectual.  If  it 
does  not  appear  that  the  court  directly  admonished 
the  jury  concerning  the  remark  of  counsel,  it  also  does 
not  appear  that  the  court  Tvas  called  upon  to  do  so. 
To  support  a  criticism  for  failure  to  take  any  particu- 
lar action,  it  should  be  shown  that  such  action  was 
invoked.  Worlq/  v.  Moore,  97  Ind.  15;  Carter  v.  Car- 
ter, 101  Ind.  450;  Choen  v.  State,  85  Ind.  209;  Combs 
V.  State,  75  Ind.  215. 

"There  must  be  a  plain  case  of  violation  of  the  priv- 
ilege of  argument,  which  has  not  been  suflflciently 
counteracted  by  the  trial  court,  and  such  misconduct 
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as  can  be  said  by  this  court  to  have  been  injurious  to 
the  objecting  party,  to  justify  us  in  reveirsing  the  ac- 
tion of  the  trial  court  in  overruling  a  motion  for  a  new 
trial  based  upon  such  departure  of  counsel."  City  of 
Lafayette  v.  Weaver,  92  Ind.  477. 

The  appellate  court  can  interefer  in  such  cases,  only 
when  substantial  injury  has  been  done.  Shular  v. 
State,  105  Ind.  289. 

Under  the  facts  shown  by  the  record,  we  cannot 
conclude  that  the  remark  of  counsel  in  question  was 
substantially  injurious  to  the  appellant. 

Judgment  affirmed. 


Green  v,  Simon  et  al, 

[No.  2,096.     Filed  April  7,  1807.] 


Action. — Nature  Of,  How  Determined. — The  question  whether  an 
action  in  which  a  judgment  was  recovered  was  an  action  in  tort  or 
in  contract,  must  be  determined  by  the  pleadings  in  the  cause  in 
which  the  judgment  was  rendered,    p.  S63, 

Same. — Action  on  Guardian* 8  Bond  an  Action  in  Contract, — Exemp- 
tion,— ^An  action  on  a  guardian's  bond,  under  section  2691,  Bums' 
R.  S.  1894,  is  an  action  in  contract,  within  section  715,  Bums'  R.  S. 
1894,  allowing  a  householder's  exemption  on  execution  or  other  final 
process  for  any  debt  growing  out  of,  or  founded  upon  a  contract. 
pp.  S6S,  S64. 

Exemptions. — Statutes  Liberally  Construed. — Statutes  providing  for 
exemptions  are  liberally  construed,    p.  366. 

^AM&.— Residence  of  Execution  Debtor.— Schedule  Filed  by  Wife  in 
Absence  of  Hustnind. — Statute  Construed. — Where  an  execution 
debtor,  to  avoid  criminal  process,  leaves  the  house  where  he  has 
resided  with  his  family,  and  his  whereabouts  are  unknown,  such 
debtor  does  not  thereby  lose  his  residence  so  as  to  deprive  his  wife 
from  filing  schedule  and  reserving  for  him  a  householder's  exemp- 
tion, as  provided  in  section  715,  Bums'  R  S.  1894.    pp.  36JhS67, 

Residence. — Not  Lost  Till  Another  is  Acquired, — A  man  can  have  but 
one  place  of  residence  ;  and  to  lose  his  residence  in  one  place  he 
must  acquire  a  residence  in  another,    p,  367. 

From  the  Noble  Circuit  Court.   Affirmed  in  part,  re- 
versed  in  part. 
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H.  C.  Peterson  and  L.  W.  Welker^  for  appellant. 

L.  H.  Wrigley  and  J3".  O.  Zimmermanj  for  appellees. 

» 
Black,  J. — ^This  was  an  action  of  replevin,  brought 

by  the  appellant  against  the  appellees,  Christopher  C. 

Simon,  William  H.  Kreager  and  John  D.  Kreager, 

who  answered  by  general  denial. 

The  cause  was  tried  by  the  court  and  a  special  find- 
ing was  rendered,  with  conclusions  of  law  in  favor  of 
the  appellees. 

A  motion  for  a  new  trial  made  by  the  appellant 
having  been  overruled,  judgment  was  rendered  in  ac- 
cordance with  the  conclusions  of  law. 

The  appellant^s  action  was  based  upon  her  claim 
that  the  property  in  dispute  was  owned  by  her  hus- 
band, Benjamin  B.  Green;  that  it  had  been  levied  on 
by  the  appellee  Simon,  as  sheriff,  under  an  execution 
issued  on  a  judgment  which  had  been  rendered 
against  said  Benjamin  and  his  sureties,  upon  his  bonds 
as  guardian  of  certain  minors,  at  the  suit  of  the  appel- 
lee, William  H.  Kreager,  as  successor  of  said  Ben- 
jamin as  such  guardian;  and  that  after  the  levy  and 
before  sale  thereunder,  the  appellant  had  demanded 
exemption,  after  having  executed  and  delivered  to 
said  sheriff  a  schedule  verified  by  her  of  the  property 
of  said  Benjamin,  in  his  absence  from  home,  he  being 
still  absent,  and  being  a  resident  householder,  said 
scheduled  property  having  been  duly  appraised. 

It  appeared  from  the  evidence,  and  was  shown  in 
the  finding,  that  said  judgment  was  rendered  in  an 
action  on  the  guardian's  bonds,  against  him  and  his 
sureties,  for  an  amount  due  the  successor  in  said 
guardianship,  as  such,  from  said  Benjamin  and  his 
sureties  "on  the  several  bonds  sued  upon,"  such  re- 
covery being  for  moneys  of  said  wards  which  had 
come  to  the  hands  of  said  Benjamin  as  their  guardian, 
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which  he  had  concealed  and  converted  to  his  own  nse, 
and  had  failed  and  refused  to  pay  over  to  his  said 
successor. 

Included  among  the  articles  described  in  the  com- 
plaint and  in  said  schedule,  which  were  levied  on 
under  the  execution,  were  a  certain  buggy  and  a  cer- 
tain set  of  single  harness,  which  the  court  found  and 
adjudged  to  be  the  property  of  the  other  appellee, 
John  D.  Kreager.  The  evidence  appears  to  have  au- 
thorized the  trial  court  to  conclude  that  at  the  time 
of  the  issuing  of  the  execution  said  Benjamin  had  not 
title  to  these  articles,  but  that  the  ownership  thereof 
was  in  said  John  D.  Kreager,  and  we  are  not  disposed 
to  disturb  the  judgment  so  far  as  it  is  in  favor  of  said 
John  D.  Kreager  against  the  appellant  in  relation  to 
said  buggy  and  harness. 

So  far  as  the  finding  and  judgment  are  in  favor  of 
the  other  appellees,  the  court  seems  to  have  pro- 
ceeded upon  two  theories,  one  being  that  the  judg- 
ment upon  which  the  execution  in  question  issued  was 
in  tort,  and,  therefore,  no  exemption  was  allowable  to 
the  execution  defendant  or  to  his  wife  acting  in  his 
behalf. 

The  basis  of  this  theory  seems  to  have  been  that 
because  the  recovery  upon  the  bonds  was  for  money 
concealed  by  the  guardian  and  converted  to  his  own 
use,  for  which  defalcation  the  statute  provides,  that 
the  damages  recoverable  in  a  suit  on  the  guardian's 
bond  shall  include  ten  per  centum  of  the  amount 
otherwise  assessed,  therefore,  the  guardian  was  de- 
prived of  the  right  to  claim  any  property  as  exempt 
from  the  execution  issued  on  the  judgment. 

We  are  unable  to  agree  with  such  a  view  of  the 
matter. 

The  statute,  section  715,  Burns'  R.  S.  1894  (703, 
Horner's  R.  S.  1896),  provides:    "An  amount  of  prop- 
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erty  not  exceeding  in  value  f600.00,  owned  by  any 
resident  householder,  shall  not  be  liable  to  sale  on  ex- 
ecution or  any  other  final  process  from  a  court,  for  any 
debt  growing  out  of  or  founded  upon  a  contract,  ex- 
press or  implied,  after  the  taking  effect  of  this  act." 

The  nature  of  the  cause  of  action,  the  question 
whether  it  was  in  tort  or  in  contract,  must  be  deter- 
mined by  the  pleadings  and  issues  in  the  cause  in 
which  the  judgment  was  rendered.  Gentry  v.  Purcell^ 
84  Ind.  83;  Smith  v.  Wood,  83  Ind.  522;  Bies  v.  Mc- 
Clatchey,  128  Ind.  126;  Furry  y.O^ Connor,  1  Ind.  App. 
573;  DeHart  v.  Haun,  126  Ind.  378;  Moloney  v.  New- 
ton, 85  Ind.  666.    . 

The  action  in  which  the  judgment  was  rendered 
was  upon  express  contracts  set  out  with  the  complaint 
as  exhibits,  the  recovery  being  within  the  amount  of 
the  bonds. 

The  statutes,  section  2691,  Burns'  R.  S.  1894  (2527, 
Horner's  R.  S.  1896),  provides:  "Any  bond  given  by 
any  guardian  may  be  put  in  suit  by  any  person  en- 
titled to  the  estate,  and  such  suit  shall  be  governed  by 
the  law  regulating  suits  on  the  bonds  of  executors  and 
administrators." 

The  law  regulating  suits  on  bonds  of  executors  and 
administrators  provides,  as  to  the  measure  of  dam- 
ages in  such  suits,  that  it  shall  be  the  value  of  the  prop- 
erty converted,  etc.,  the  injury  to  the  estate,  or  any 
person  interested  therein,  interest  on  the  money  re- 
tained, such  exemplary  damages  as  the  court  or  jury 
trying  the  cause  may  be  willing  to  give,  and  ten  per 
centum  on  the  whole  amount  assessed;  and  that  no 
stay  of  execution  or  benefit  of  valuation  or  appraise- 
ment laws  shall  be  allowed  on  a  judgment  on  such 
bond  as  to  the  property  of  the  principal.  Sections 
2614,  2615,  Burns'  R.  S.  1894  (2459,  2460,  Horner's  R. 
S.  1896). 


364        APPELLATE  COUET  OP  INDIANA, 

Green  v,  Simon  et  al. 

Thus  the  legislature  has  provided  for  suit  on  the 
bond  and  has  prescribed  special  characteristics  of  the 
judgment  and  execution  thereon,  some  of  which  do 
not  pertain  to  an  ordinary  action,  whether  for  tort 
or  on  contract,  but  it  has  not  provided  that  there  shall 
be  no  exemption  in  such  case,  while  it  has  elsewhere 
provided  for  the  exemption  from  liability  to  sale  on 
execution  for  any  debt  growing  out  of  or  founded 
upon  a  contract,  express  or  implied. 

In  Wireman  v.  Mueller  (Pa.  Sup.),  7  Atl.  592,  it  was 
held  by  the  Supreme  Court  of  Pennsylvania,  that  the 
judgment  defendant  in  an  action  of  assumpsit,  though 
the  foundation  of  the  action  was  embezzlement,  was, 
under  the  statute  of  that  state,  entitled  to  exemption, 
the  action  being  in  contract,  and  not  ex  delicto. 

In  this  connection  we  may  refer  to  an  exception 
saved  by  the  appellant  to  the  admission  of  the  testi- 
mony of  an  attorney  who  had  been  engaged  as  such  in 
the  action  on  the  bonds,  the  purpose  of  the  evidence 
being  to  support  the  theory  that  it  was  an  action  in 
tort.  Such  evidence  was  improper.  It  was  said  in 
Smith  V.  Wood,  supra,  "Where  the  complaint,  upon 
which  a  judgment  has  been  rendered,  is  unequivocal 
in  respect  to  the  character  of  the  cause  of  action,  there 
cannot  be  an  inquiry  into  the  evidence  adduced  upon 
the  trial  for  the  purpose  of  admitting  or  excluding  a 
claim  for  exemption."  See,  also.  Gentry  v.  Purcell, 
supra;  Pickrcll  v.  Jerauld,  1  Ind.  App.  10. 

But  the  question  to  which  the  argument  has  been 
largely  directed  relates  to  the  court's  finding  that  at 
the  time  of  the  issuing  of  the  execution  and  thereafter 
the  appellant's  husband  was  not  a  resident  house- 
holder. 

The  evidence  shows  that  for  many  years  he  had  re- 
sided continuously  in  the  county  wherein  the  execu- 
tion was  issued,  keeping  house  there  with  his  wife  and 
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five  children;  that  on  the  18th  of  July,  1895,  the  day 
before  the  issuing  of  the  execution,  he  left  his  home 
and  family,  without  having  made  any  statement  to 
them  or  any  one  else  of  his  intention  to  leave,  or  of  his 
destination;  that  he  had  not  returned  to  his  home; 
that  his  wife  and  family  continued  to  live  and  keep 
house  at  the  same  home  where  he  had  left  them ;  that 
his  wife  had  not  heard  from  him,  except  once,  when 
she  received  from  him  a  letter,  dated  July  30,  1895, 
and  mailed  at  Los  Angeles,  California,  in  which  he 
referred  to  certain  notes  and  accounts  inclosed  in  the 
letter,  and  gave  explanations  and  directions  concern- 
ing their  collection.  A  letter  afterward  mailed  to  him 
at  Los  Angeles,  California,  had  not  been  received  by 
him,  but  had  returned  to  the  writer.  His  wife,  at  the 
time  of  the  trial,  did  not  know  where  he  was,  and  had 
no  knowledge  as  to  where  he  had  been  since  his  de- 
parture, except  that  derived  from  the  fact  that  said 
letter  had  come  from  him  in  California.  It  did  not 
appear  that  any  prosecution  had  been  instituted 
against  him,  but  he  had  embezzled  the  money  in  his 
possession  as  guardian,  and  the  judgment  had  been 
rendered  therefor  upon  his  bonds  as  guardian.  He 
had  secretly  absconded  and  had  departed  from  the 
State,  his  whereabouts  being  unknown. 

Upon  such  a  state  of  facts  the  court  found  that  he 
was  not  a  resident  householder  when  his  wife  claimed 
exemption  in  his  behalf. 

The  statute  under  which  she  preferred  her  claim, 
section  727,  Burns'  R.  8.  1894  (715,  Horner's  R.  S. 
1896),  provides :  "In  any  case  when  the  execution  de- 
fendant is  absent  from  this  State,  or  shall  absent  him- 
self from  home,  and  an  attachment  or  execution  shall 
be  directed  against  his  property,  his  wife  may  make 
out  and  verify  the  schedule  of  his  property,  and  claim 
and  receive  for  him  the  exemption  provided  in  this  act, 
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and  claim  and  exercise  all  the  rights  which  would  be- 
long to  her  husband  were  he  present." 

Under  another  statutory  provision,  above  quoted, 
"any  resident  householder"  could  make  the  claim  for 
himself  were  he  present. 

The  statutes  of  the  several  states  upon  the  matter 
of  the  exemption  of  the  property  of  debtors  differ 
greatly.  The  decisions  in  other  jurisdictions  can  be  of 
little  aid,  unless  they  relate  to  statutory  provisions 
like  our  own. 

Our  statute  is  very  broad  and  general  in  its  terms. 

The  decisions  of  the  courts  here  and  elsewhere  in- 
dicate that  it  is  the  understanding  of  the  courts  that 
such  statutes  must  be  applied  and  carried  into  effect 
in  the  liberal  spirit  which  gives  rise  to  such  laws. 
They  are  intended,  not  for  the  benefit  of  the  debtor 
himself  alone,  else  their  provisions  would  be  extended 
to  persons  who  are  not  householders;  but  the  purpose 
of  such  enactments  is  to  secure  provision  for  the 
wants  of  indigent  families.  The  State  at  large  and 
the  local  governments  thereof  are  greatly  interested 
in  the  preservation  of  means  for  the  maintenance  and 
education  of  the  poor,  who  but  for  such  beneficent  leg- 
islation would  often  be  reduced  to  such  conditions 
that  not  only  would  private  suffering  be  increased, 
but  also  the  public  welfare  would  be  impaired. 

In  support  of  the  statement  that  such  statutes  are 
to  be  liberally  construed  very  many  cases  might  be 
cited  in  this  and  other  states.  We  take  space  for  but 
a  few.  See  Kelley  v.  McFadden^  80  Ind.  536;  Astley  v. 
CaproUy  89  Ind.  167;  State,  exreL,  v.  Read,  94  Ind. 
103;  Wilson  v.  Joseph,  107  Ind.  490;  Chatten  v.  Sni- 
der, 126  Ind.  387;  Pickrell  v.  Jeravld,  supra;  Cop- 
page  V.  Oregg,  1  Ind.  App.  112;  Eisenhauer  v.  Dili 
6  Ind.  App.  188. 

In  Norman  v.  Bellman,  16  Ind.  156,  where  an  execn- 
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tion  debtor  had  left  the  house  where  he  resided  with 
his  family  to  avoid  criminal  process,  and  though  fre- 
quently seen  in  the  county,  his  usual  whereabouts 
were  unknown,  it  was  held  that  these  facts  did  not  de- 
prive him  of  the  right  to  exemption. 

We  may  take  into  consideration,  in  this  connection, 
the  presumption  that  the  residence  of  a  i)ers©n  shown 
to  have  been  in  a  particular  place  continues  in  that 
place  until  the  contrary  is  shown. 

The  general  rule  is,  that  a  man  can  have  but  one 
place  of  residence,  and  that,  to  lose  his  residence  in 
one  place,  he  must  acquire  residence  in  another  place, 
rersonal  presence  alone  at  another  place  does  not 
determine  the  matter.  He  must  remove  without  the 
intention  of  returning  to  his  home  as  such.  He  must 
remove  to  another  place  with  the  intent  to  make  it  his 
home.  See  Culberison  v.  Boards  etc.,  52  Ind.  361,  and 
cases  cited;  Astley  v.  Capron,  supra;  Moore  v.  Dunning^ 
29  111.  130. 

It  would  seem  that  at  the  time  when  the  appellant 
made  the  application  for  exemption,  her  husband 
could  have  made  a  like  application  "were  he  present;" 
and  that  if  he  had  returned  to  his  household  and  re- 
sumed his  duty  toward  it,  he  would  have  been  en- 
titled to  exercise  all  the  privileges  which  are  depend- 
ent upon  having  a  residence  in  this  State. 

Upon  all  these  considerations,  we  are  of  the  opinion 
that  the  evidence  showed  the  appellant's  husband  to 
be  a  resident  householder,  within  the  meaning  of  the 
statute. 

The  judgment,  so  far  as  it  relates  to  said  buggy  and 
harness  and  in  favor  of  the  appellee  John  D.  Kreager 
against  the  appellant,  is  affirmed;  and  the  judgment 
in  relation  to  the  other  property  in  question  in  favor 
of  the  other  appellees  against  the  appellant  is  re- 
versed, and  the  cause  as  against  them  is  remanded 
for  a  new  trial. 
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Todd  v.  Danner. 

[No.  2,188.    Filed  April  8. 18d7.] 

iNSTRUcmoNS.— Jjujompfefe  Instructums.-^Remedy.—An  objection  to 
an  instrqption  by  the  court  on  the  ground  that  it  does  not  contain  a 
full  statement  of  the  law  applicable  to  the  case,  can  be  made  avail- 
able only  by  the  aggrieved  party  asking  the  court  for  additional  in- 
struction to  supply  the  supposed    omission  in  the  one  given,   p.  S7S. 

Same. — As  to  Preponderance  of  the  Evidence. — An  instruction  to  the 
jury  that  a  fact  or  facts  necessary  to  a  recovery  must  appear  from 
the  plaintiff's  evidence,  is  not  equivalent  to  instructing  the  jury 
that  a  fact  or  facts  must  be  proved  by  a  preponderance  of  the  evi- 
dence, where  there  was  evidence  introduced  both  by  plaintiff  and 
defendant,    pp.  S7S,  S74- 

Same. — Must  be  Predicated  Upon  all  the  Evidence. — An  instruction 
must  be  predicated  upon  all  the  evidence  given  in  the  case  on  the 
particular  matter  to  which  it  is  directed,    p.  374- 

SAME.^i^ZZ  Construed  Together. — If  the  instructions  given,  all  taken 
together,  present  the  law  correctly  and  are  not  calculated  to  mislead 
the  jury,  the  judgment  will  not  be  reversed,  p.  376. 

From  the  Switzerland  Circuit  CJourt.  Reversed. 

W.  R.  Johnston,  Frank  B.  Shutts  and  Oeo.  S.  Pleas- 
antSj  for  appellant. 

F.  M.  OriffithSLud  Vanosdol&  Francisco j  for  appellee. 

KoBiNSON,  J. — Appellee  seeks  to  recover  damages 
for  personal  injuries  sustained  by  reason  of  appel- 
lant's alleged  negligence.  Upon  issue  joined  by  the 
general  denial,  a  verdict  was  returned  by  the  jury  in 
appellee's  favor  for  |1,200.00  for  which  sum  judgment 
was  rendered  over  appellant's  motion  for  a  new  trial. 

The  overruling  of  the  motion  for  a  new  trial  is  the 
only  error  assigned. 

The  reasons  for  which  a  new  trial  was  asked  were 
that  the  verdict  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law,  and  for  error  of  the  court  in  re- 
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fusing  to  give  instructions  one,  two,  three,  five,  six, 
seven,  eight,  and  nine,  requested  by  defendant.  Coun- 
sel for  appellant,  in  their  brief,  have  argued  only  the 
court's  refusal  to  give  the  instructions  asked. 

The  complaint  avers  that,  on  the  1st  day  of  June, 
1893,  the  appellant  was  the  owner  of  a  large  steer, 
which  waei  of  dangerous  and  vicious  disposition,  hook- 
ing and  attacking  men  and  animals;  all  of  which  the 
appellant  at  the  time  well  knew;  that  without  dis- 
closing, or  in  any  manner  informing  appellee  of  the 
dangerous  and  vicious  disposition  of  said  steer  to  at- 
tack and  injure  mankind  and  animals,  and  appellee 
being  ignorant  thereof,  appellant  placed  the  steer  in 
appellee's  care  and  with  appellant's  consent  turned 
the  steer  at  large  in  appellee's  pasture  with  appellee's 
cows  and  horses  and  near  to  appellee's  residence;  that 
while  the  steer  was  in  appellee's  pasture,  without 
notice  or  knowledge  of  his  dangerous  disposition,  and 
without  any  fault  or  negligence  on  appellee's  part, 
appellee  was  attacked  by  the  steer  and  severely  in- 
jured. 

To  entitle  the  appellee  to  a  verdict,  he  must  aver 
in  his  complaint  and  prove  the  negligence  of  the  ap- 
pellant, and  his  own  freedom  from  any  negligence 
which  proximately  contributed  to  the  injury.  A  fail- 
ure in  either  of  these  particulars  will  defeat  his  right 
to  a  recovery.  These  principles  are  so  well  settled 
that  the  citation  of  authorities  is  unnecessary.  Ap- 
pellant had  the  right  to  have  the  jury  fully  instructed 
on  this  subject,  and  the  only  question  here  is  whether 
that  was  done. 

No  exception  was  taken  to  any  of  the  instructions 

given  by  the  court,  and  they  cannot  be  considered  by 

us,  except  in  so  far  as  they  do  or  do  not,  as  a  whole, 

state  the  law  of  the  case  and  fail  to  cover  any  par- 
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ticular  branch  of  the  case  upon  which  an  instruction 
_  was  asked  by  appellant. 

'  The  court  gave  the  jury  instructions  one  and  two, 
requested  by  appellee,  as  follows: 

"1.  In  order  to  charge  the  defendant  with  knowl- 
edge of  the  vicious  propensities  of  the  animal  to  at- 
tack mankind,  it  is  not  necessary  that  he  have  notice 
that  the  animal  has  frequently  'broken  through  the 
tameness  of  his  nature'  into  acts  of  aggression  on 
man,  or  upon  animals  in  the  dominion  and  ownership 
of  man.  It  is  unnecessary  to  prove  more  than  that 
the  owner  has  good  cause  for  supposing  that  the  an- 
imal may  so  conduct  itself.  And  if  the  jury  find  from 
the  evidence  in  this  case  that  the  animal  in  question 
before  the  injury  complained  of  made  a  vicious  lunge 
or  attack  upon  Samuel  Vaughn  or  Thomas  Richtor, 
or  either  of  them,  in  the  presence  of  the  defendant, 
then,  upon  such  facts,  if  established,  you  would  be 
authorized  to  find  that  the  defendant  had  knowledge 
of  the  vicious  propensities  of  said  animal  to  attack 
mankind,  although  he  may  not  have  had  knowledge  of 
attacks  of  said  animal  upon  other  persons. 

"2.  If  you  find  the  plaintiff  is  entitled  to  damages, 
in  estimating  the  sum,  you  may  take  into  considera- 
tion his  occupation,  habits  of  industry,  health,  and 
prospects  of  life  at  the  time  he  received  the  injury, 
governed  by  ordinary  human  knowledge  and  experi- 
ence, as  to  the  age  he  would  likely  have  remained 
capable  of  labor,  also,  the  expenses  incurred  by  him 
for  medical  attendance,  nursing,  loss  of  time,  inca- 
pacity for  labor,  after  the  injury,  and  pain  and  suffer- 
ing sustained  by  him  consequent  upon  such  injury,  if, 
in  your  judgment  the  same  is  warranted  by  the  evi- 
dence. You  should  look  to  the  nature  and  extent  of 
the  injury  inflicted,  whether  temporary  or  permanent, 
the  circumstances  under  which  it  was  inflicted,  and 
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then  determine  from  the  evidence  what  is  just  and 
proper  under  all  the  circumstances  in  evidence." 

Also  the  following  instruction  requested  by  ap- 
pellant: 

"4.  The  want  of  ordinary  care  and  prudence  on  the 
part  of  a  person  injured,  contributing  directly  and  ap- 
proximately to  the  injury  complained  of,  is  contribu- 
tory negligence." 

The  court  of  its  own  motion  gave  the  following  in- 
structions: 

"The  complaint  in  this  case  is  in  two  paragraphs. 
It  is  not  claimed,  however,  that  there  were  or  are  two 
separate  causes  of  action.  But  the  same  cause  of  ac- 
tion is  stated  in  somewhat  different  language.  The 
defendant  has  filed  as  his  answer  the  general  denial 
which  puts  in  issue  the  material  allegations  of  the 
complaint.  To  recover  on  either  paragraph  of  the 
complaint  it  must  appear  from  the  plaintiff's  evidence, 
that  the  defendant  owned  the  animal  mentioned  in 
the  complaint,  that  such  animal  was  vicious  and  dan- 
gerous as  alleged,  that  the  defendant  had  knowledge 
of  the  character  of  such  animal  and  that  the  plain- 
tiff did  not  know  of  such  vicious  character.  It  must 
also  appear  that  the  injury  to  the  plaintiff  did  not  re- 
sult from  his  own  contributory .  negligence.  If  you 
find  for  the  plaintiff  you  will  award  him  such  damages 
as,  judging  from  the  evidence  you  may  think  he  has 
sustained.  If  you  find  for  the  defendant  you  have 
only  to  say  so  in  your  verdict." 

The  instructions  above  set  out  are  all  the  instruc- 
tions given  to  the  jury. 

Appellant's  counsel,  at  the  proper  time,  requested 
that  certain  instructions  be  given,  which  request  was 
refused  and  exceptions  taken.  It  is  shown  by  the  bill 
of  exceptions  that  it  contains  all  the  instructions 
given. 
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It  is  well  settled  that  an  objection  to  an  instruction 
by  the  court  on  the  ground  that  it  does  not  contain 
a  full  statement  of  the  law  applicable  to  the  case  can 
be  made  available  only  by  the  aggrieved  party  asking 
the  court  for  additional  instruction  to  supply  the  sup- 
posed omissions  in  the  one  given,  and  if  the  court  re- 
fuses to  give  such  additional  instruction  it  is  the 
party's  further  duty  to  see  that  it  is  made  a  part  of  the 
record  in  one  of  the  methods  prescribed  by  law  for 
that  purpose.    This  was  done  by  appellant. 

It  was  necessary  that  the  jury,  before  they  could 
give  appellee  a  verdict,  must  find  that  the  appellant 
owned  the  animal  mentioned  in  the  complaint,  that 
such  animal  was  vicious  and  dangerous,  that  the  ap- 
pellant had  knowledge  of  the  character  of  the  animal 
and  that  the  appellee  did  not  know  of  such  vicious 
character. 

Among  the  instructions  requested  by  appellant  and 
which  the  court  refused  to  give,  were  the  following: 

"1.  In  this  case  the  burden  of  proof  rests  upon  the 
plaintiff. 

^^2.  The  plaintiff's  alleged  cause  of  action  is  set 
forth  in  his  complaint,  and  before  he  can  recover  he 
must  have  proved  by  a  fair  preponderance  of  the  evi- 
dence, all  the  material  allegations  of  his  complaint  or 
enough  of  such  material  allegations  to  constitute  a 
cause  of  action  against  the  defendant. 

"3.  The  plaintiff  has  alleged  in  each  paragraph  of 
his  complaint,  among  other  things,  that  he  received 
the  injury  complained  of  without  fault  or  negligence 
on  his  part.  This  is  a  material  and  necessary  allega- 
tion. Without  such  allegation  his  complaint  would 
not  have  been  sufficient  to  have  constituted  a  cause 
of  action  and  before  the  plaintiff  can  recover  he  must 
have  proved  by  a  fair  preponderance  of  the  evidence 
that  he  did  receive  said  injuries,  without  fault  or  neg- 
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ligence  on  his  part,  directly  and  materially  contribu- 
ting to  the  injury.  It  is  not  enough  to  enable  the  plain- 
tiff to  recover  that  he  shall  have  proved  fault  and  neg- 
ligence on  the  part  of  the  defendant;  he  must  also 
prove  that  he  himself  was  free  from  such  fault  or 
negligence,  and,  if  he  has  failed*  to  prove  by  a  fair 
preponderance  of  the  evidence  that  he  received  the  in- 
jury without  such  fault  or  negligence  on  his  own  part 
he  cannot  recover.  *  * 

"5.  The  plaintiff  has  alleged  in  each  paragraph  of 
his  complaint  that  the  steer  in  question  was  of  a  dan- 
gerous and  vicious  disposition,  in  the  habit  of  attack- 
ing mankind  and  animals.  He  has  also  alleged  that 
the  defendant  knew  of  such  dangerous  and  vicious 
disposition  of  said  steer  and  that  he,  plaintiff,  had  no 
knowledge  of  such  dangerous  and  vicious  disposition. 
To  entitle  the  plaintiff  to  recover  he  must  have  proved 
by  a  fair  preponderance  of  the  evidence  not  only  that 
the  steer  was  dangerous  and  vicious,  but  that  the  de- 
fendant knew  that  fact  and  the  plaintiff  was  ignorant 
of  it." 

These  instructions  requested  by  appellant  correctly 
state  the  law.  Whether  the  animal  in  question  had  a 
vicious  and  dangerous  disposition,  which  was  known 
to  the  appellant  and  of  which  appellee  was  ignorant, 
were  questions  the  jury  must  necessarily  determine. 
These  matters  were  to  be  determined,  not  from  plain- 
tiff's evidence,  but  by  a  fair  preponderance  of  all  the 
evidence  in  the  case.  It  cannot  be  said  that  any  mean- 
ing was  intended  in  the  court's  instructions  other  than 
that  which  ordinarily  attaches  to  the  words  used,  or 
that  the  jury  gave  the  language  used  other  than  its 
ordinary  meaning.  It  cannot  be  presumed  that  the 
jury  did  not  understand  what  the  court  told  them. 
When  the  jury  is  told  that  a  fact  or  facts  necessary  to 
a  recovery  must  appear  from  the  plaintiff's  evidence, 
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it  is  not  equivalent  to  telling  the  jury  that  a  fact  or 
facts  must  be  proved  by  a  preponderance  of  the  evi- 
dence given  in  the  case  where,  as  in  this  case,  there 
was  evidence  introduced  by  both  plaintiff  and  defend- 
ant. Instructions  one,  two,  three  and  five  correctly 
state  the  law,  are  applicable  to  the  evidence,  are  not 
covered  by  any  instructions  given  by  the  court,  and 
should  have  been  given  to  the  jury. 

The  seventh  instruction  requested  by  appellant  is  to 
the  effect  that  whether  plaintiff  had  knowledge  of  the 
dangerous  disposition  of  the  steer  is  a  question  of  fact 
to  be  determined  by  all  the  evidence.    It  then  tells  the 
jury  what  facts,  if  they  are  facts,  the  jury  shall  con- 
sider in  determining  plaintiff's  knowledge.  The  effect 
of  the  language  used  is  to  limit  the  jury  to  such  facts 
as  are  enumerated  in  the  instruction  and  it  is  not 
claimed  that  the  facts  enumerated  are  all  the  facts 
the  jury  should  consider  in  determining  that  question. 
For  this  reason  the  instruction  was  objectionable  and 
there  was  no  error  in  refusing  to  give  it.    The  same 
objection  is  applicable  to  the  eighth  instruction  re- 
quested.    It  cannot  be  said  that  either  of  these  in- 
structions is  predicated  upon  all  the  evidence  given  in 
the  case  on  the  particular  matter  to  which  each  is  di- 
rected, but  the  tendency  of  each  is  to  restrict  the  con- 
sideration of  the  jury  to  isolated  facts,  which,  by  im- 
plication at  least,  exclude  all  other  facts  from  the 
jury.    The  eighth  instruction  is  open  to  the  further  ob- 
jection that  it  invades  the  province  of  the  jury.    It  in 
effect  tells  the  jury  that  if  they  find  from  the  evidence 
certain  facts  set  out  in  the  instruction  then  from  the 
facts  so  found  they  shall  find  certain  other  fundamen- 
tal facts  which  are  set  forth. 

The  sixth  instruction  requested  by  appellant  could 
have  no  application  to  any  question  to  be  determined 
by  the  jury,  unless  it  be  the  question  of  contributory 
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negligence,  and  upon  that  question  it  is  incomplete 
and  obscure  and  was  properly  refused.  Nor  do  we 
think  there  was  any  error  in  refusing  to  give  the  ninth 
instruction  asked  for,  conceding,  without  deciding, 
that  it  correctly  states  the  law  as  applicable  to  the 
evidence,  the  substance  of  it  is  contained  in  other  in- 
structions given. 

We  are  not  unmindful  of  the  rule  that  if  the  in- 
structions given,  all  taken  together,  present  the  law 
correctly  and  are  not  calculated  to  mislead  the  jury, 
the  judgment  will  not  be  reversed.  But  when  the 
court  refuses  upon  request  to  instruct  the  jury  that 
certain  essential  elements  in  plaintiff's  case  must  be 
shown  by  a  fair  preponderance  of  all  the  evidence  and 
that  the  burden  of  proof  rests  upon  the  plaintiff,  but 
does  instruct  the  jury  that  these  essential  elements 
must  appear  from  plaintiff's  Evidence;  we  cannot  say 
that  the  instructions  given  present  the  law  correctly, 
nor  that  they  were  not  calculated  to  mislead  the  jury. 

Judgment  reversed  with  instructions  to  sustain  the 
motion  for  a  new  trial. 


First  National  Bank  of  Marion  v.  Adams  School 

Township,  et  al. 

[No.  2,145.     Filed  April  8,  1897,] 

Complaint. — School  Supplies.— Averment  as  to  Necessity  (y.— Where 
a  complaint  against  a  school  township  to  recover  for  supplies  sold  to 
the  trustee  thereof  shows  on  its  face  that  the  supplies  purchased  and 
delivered  to  the  township  are  wholly  unauthorized  by  law,  such  com- 
plaint cannot  be  made  good  by  an  averment  that  such  supplies  were 
useful  and  necessary  for  the  thorough  organization  and  efficient 
management  of  such  schools,    p,  S8£. 

Township  Trustbe. — Not  Authorized  to  Purchase  '* Reading  Circle 
Books"  for  use  of  Pupils. — A  township  trustee  has  no  authority  to 
purchase  on  account  of  his  township  ''reading  circle  books"  for  the 
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individual  use  of  pupils,  even  though  such  books  were  useful  and 
necessary;  as  they  have  no  place  in  or  connection  with  the  schools 
within  the  meaning  and  provisions  of  the  law.    pp.  SSISSS. 

* 

From  the  Madison  Superior  Court.    Affirmed. 

C.  L.  Henry y  E.  B.  McMahon  and  J.  A.  Van  Osdol^ 
for  appellant 

F,  A.  Walker  and  F,  P.  Foster^  for  appellee. 

Wiley,  J. — ^The  appellee,  George  M.  Ray,  sold  to 
his  co-appellee,  Adams  School  Township,  through  its 
trustee,  five  hundred  "reading  circle  books,"  at  one 
dollar  each.  September  21,1894,  the  trustee  issued  to 
said  Ray  a  township  warrant  or  order  for  five  hundred 
dollars  in  payment  for  such  books,  which  order  ma> 
tured  June  15,  1895,  bearing  8  per  cent,  interest  from 
date.  Soon  after  the  issuing  of  said  township  war- 
rant, and  before  its  maturity,  said  Ray  transferred  it 
by  delivery  to  the  appellant. 

The  complaint  is  in  two  paragraphs,  the  first  of 
which  counts  upon  the  warrant,  while  the  second 
wholly  ignores  the  warrant  and  is  based  upon  the 
quantum  meruit,  as  for  goods  sold  and  delivered.  In 
the  second  paragraph  of  the  complaint  it  is  averred 
that  "on  the  27th  day  of  September,  1894,  the  said 
George  M.  Ray  sold  and  transferred  to  this  plaintiff 
all  of  his  right,  title  and  interest  in  his  account  and 
demands  against  said  school  township  on  account  of 
the  goods  and  supplies  so  furnished  said  school  town- 
ship." 

Each  paragraph  of  the  complaint  contains  the  fol- 
lowing averment:  "That  said  books  so  purchased  by 
said  Adams  School  Township  were  for  the  use  of  said 
school  township  and  were  useful,  suitable  and  neces- 
sary, and  for  the  benefit  and  use  of  the  schools  of  de- 
fendant township,  and  were  reasonably  worth  the 
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sum  of  five  hundred  dollars;  ♦  ♦  ♦  that  the 
same  were  necessary  for  the  thorough  organization 
and  efficient  management  of  the  schools  of  said  de- 
fendant township,  and  were  such  as  said  school  town- 
ship, through  its  trustee,  was  authorized  to  purchase; 
that  the  same  were  delivered  to  the  defendant  town- 
ship for  use  in  the  schools  of  said  township." 

The  second  paragraph  of  the  complaint  contains  the 
additional  averment  that  said  books  were  "accepted 
by  said  school  township  and  have  ever  since  been  in 
use  in  the  schools  of  said  township." 

The  appellee,  Adams  School  Township,  challenged 
the  sufficiency  of  each  paragraph  of  the  complaint,  by 
a  demurrer,  which  the  court  sustained,  and  the  appel- 
lant refusing  to  plead  over,  judgment  was  rendered 
against  it  for  costs. 

The  correctness  of  this  ruling  of  the  court  upon  the 
demurrer,  the  appellant  questions  by  its  first  and  sec- 
ond assignments  of  error. 

In  determining  the  liability  of  the  appellee  town- 
ship under  the  facts  alleged,  we  must  look  to  the  stat- 
utes defining  the  powers  and  authority  conferred  upon 
township  trustees  in  the  management  of  the  schools, 
to  bind  their  townships  for  the  supplies  mentioned 
and  described  in  the  complaint. 

The  office  of  township  trustee  is  wholly  a  statutory 
one,  and  the  rule  prevails  that  such  trustee  has  no 
power  to  act,  or  authority  to  bind  his  township  that  is 
not  delegated  to  him  by  statute.  His  authority  will 
not  be  extended,  nor  his  powers  enlarged,  either  by  in- 
tendment or  by  any  strained  construction  of  the  stat- 
ute. If  he  is  authorized  by  statute  to  purchase  the 
books  described  in  the  complaint,  and  they  were  use- 
ful and  necessary  for  the  organization,  management 
and  conduct  of  the  schools,  then  the  township  is  lia- 
ble, and  must  respond  in  damages;  but  if  he  had  no 
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authority  to  purchase  them,  his  contract  with  the  ap- 
pellee, Ray,  was  absolutely  void,  and  cannot  be  en- 
forced against  the  appellee  township,  notwithstand- 
ing the  fact  that  the  action  is  prosecuted  by  an  inno- 
cent purchaser  of  the  order  or  warrant. 

Appellant  relies  upon  section  5920,  Burns'  R.  S. 
1894  (4444,  R.  S.  1881),  in  support  of  its  contention  that 
the  appellee  township  is  liable  upon  the  facts  averred 
in  its  complaint.  That  section  is  as  follows:  "The 
trustees  shall  take  charge  of  the  educational  affairs  of 
their  respective  townships,  towns,  and  cities.  They 
shall  employ  teachers;  establish  and  locate,  conven- 
ientlv,  a  sufficient  number  of  schools  for  the  educa- 
tion  of  the  white  children  therein ;  and  build,  or  other- 
wise provide,  suitable  houses,  furniture,  apparatus 
and  other  articles  and  educational  appliances  neces- 
sary for  the  thorough  organization  and  eflficient'  man- 
agement of  said  schoolgf,"  etc. 

Under  the  provisions  of  this  statute  appellant  in- 
sists that  it  is  as  much  within  the  province  of  the 
school  trustee  to  buy  suitable  apparatus,  appliances 
and  articles  necessary  for  the  thorough  organization 
and  efficient  management  of  the  school,  as  it  is  to  pro- 
vide schoolhouses  and  employ  teachers.  With  this  in- 
sistence we  heartily  concur.  But  we  cannot  hold  that 
the  statute  makes  the  trustee  the  sole  judge  or  arbiter 
as  to  what  are  suitable  apparatus  and  other  articles 
and  educational  appliances  necessary  for  the  thor- 
ough organization  and  efficient  management  of  the 
schools.  To  so  hold  would  be  to  confer  upon  such 
trustee  unlimited  power  and  authority  in  such  mat- 
ters, and  this  would  be  a  dangerous  rule,  and  in  all 
probability,  in  many  instances,  lead  to  grave  results 
and  serious  complications.  We  are  quite  clear  that 
the  legislature  never  intended  to  confer  such  author- 
ity upon  school  trustees. 
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Appellant  contends  that  the  provisions  of  section 
5925,  Burns'  R.  S.  1894  (4446^  R.  S.  1881),  which  au- 
thorizes two  or  more  school  trustees,  in  distinct  mu- 
nicipal corporations,  to  establish  graded  schools,  to 
purchase  suitable  grounds  and  erect  buildings  there- 
on, is  no  broader  in  defining  the  powers  of  school  trus- 
tees than  section  5920,  supra,  and  grounds  its  conten- 
tion on  the  case  of  Craig  School  Tp.  v.  Scott,  124  Ind. 
72,  in  which  it  was  held  that  it  makes  the  trustees  the 
sole  judges  of  the  propriety  and  advisability  of  estab- 
lishing such  graded  schools  and  of  purchasing  real 
estate  for  that  purpose. 

In  that  case,  the  court,  speaking  by  Olds,  J.,  said: 
"This  section  of  the  statute  contemplates  and  author- 
izes the  trustees  of  two  or  more  school  townships  to 
join  together  and  to  purchase  real  estate  suitable  for 
graded  school  purposes,  and  to  establish  graded 
schools.  It  makes  the  trustees  the  judges  of  the  pro- 
priety and  advisability  of  establishing  such  graded 
schools  and  of  purchasing  real  estate  for  that  pur- 
pose." 

We  do  not  think  that  these  two  sections  of  the  stat- 
ute are  at  all  analogous.  The  former,  in  general 
terms,  defines  the  authority,  duty  and  power  of  trus- 
tees, while  the  latter,  in  express  terms,  empowers  the 
trustees  jointly  to  establish  joint  graded  schools,  to 
purchase  suitable  real  estate  and  erect  buildings 
thereon,  and  hence  the  case  of  Craig  School  Tp,  v.  Scott, 
siipra,  is  not  in  point. 

Townships  are  involuntary  political  or  civil  divi- 
sions of  the  State,  and  are  created  by  general  laws  to 
aid  in  the  administration  of  the  general  State  govern- 
ment. The  township  trustee  is  ex  officio  school  trustee 
of  his  township,  and  his  powers  are  limited,  being 
created  and  defined  by  statute.  For  an  act  done  by 
such  school  trustee  not  within  the  scope  of  his  statu- 
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tory  power,  and  where  he  has  no  authority  to  act  at 
all,  his  township  is  not  liable.  Boards  etc.,  v.  Fertichy 
18  Ind.  App.  1;  Snoddy  v.  Wabash  School  Tp.^  ante, 
284;  Board,  etc.,  v.  Allman,  142  Ind.  573;  State,  ea: 
rel,  V.  Hart,  144  Ind.  107;  Board,  etc.,  v.  Hemphill, 
14  Ind.  App.  219. 

A  school  trustee,  like  the  board  of  county  commis- 
sioners, whose  duties  are  defined  and  circumscribed 
by  statute,  cannot  do  any  act  which  is  not  either  ex- 
pressly or  impliedly  authorized  by  statute.  Board, 
etc.,  V.  Fertich,  supra;  Gavin  v.  Board,  etc.,  104  Ind. 
201;  Board,  etc.,  v.  Barnes,  123  Ind.  403. 

The  rule  is  well  settled  in  this  State  that  persons 
contracting  with  school  trustees  are  bound  to  know 
that  their  powers  to  contract  are  limited  by  statute, 
and  that  beyond  such  limit  they  cannot  go  and  bind 
their  townships. 

In  Bloomington  School  Tp.  v.  The  National  School 
Furniture  Company,  107  Ind.  43,  the  court,  speaking  by 
Howk,  C.  J.,  said: 

"In  the  execution  of  the  written  contract,  which  is 
made  the  basis  of  the  complaint  in  this  case,  appellee 
was  affected  with  notice  of  the  limited  powers  of  ap- 
pellant's trustee,  under  our  laws.  Such  trustee  does 
not  and  cannot  act  as  the  agent  merely  of  his  town- 
ship. He  is  a  public  officer,  and  his  relations  to  his 
township,  as  the  name  of  his  oflBce  clearly  imports,  are 
all  of  a  fiduciary  nature.  In  dealing  with  such  trus- 
tee, all  persons  are  bound  to  take  notice  of  his  official 
and  fiduciary  character,  and  to  know  that  he  can  only 
bind  his  township  by  his  contracts,  verbal  or  written, 
when  it  appears,  or  is  shown  by  proper  averment  and 
proof,  that  such  contracts  are  authorized  by  law." 

In  Honey  Creek  School  Tp.  v.  Barnes,  119  Ind.  213, 
the  court,  speaking  by  Olds,  J.,  said:  "School  town- 
ships are  corporations  with  limited  statutory  powers, 
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and  all  who  deal  with  a  trustee  of  a  school  town- 
ship are  charged  with  notice  of  the  scope  of  his  au- 
thority, and  that  he  can  bind  his  township  only  by 
such  contracts  as  are  authorized  by  law."  See,  also, 
Beeve  School  Tp.  v.  Dodson,  98  Ind.  497;  Union  School 
Tp.  V.  Bank,  etc.,  102  Ind.  464;  Pine  Civil  Tp,  v.  Hu- 
her  Mfg.  Co.,  83  Ind.  121;  Axtv.  Jackson  School  Tp., 
90  Ind.  101. 

It  has  been  expressly  held  that  a  township  trustee 
has  no  authority  to  purchase  on  account  of  his  town- 
ship the  ordinary,  usual  and  general  text-books  used 
by  pupils  in  the  schools.  Honey  Creek  School  Tp.  v. 
Barnes  et  al.,  supra. 

Under  the  holding  in  this  case,  a  school  trustee  is 
inhibited  from  purchasing  for  the  individual  pupils 
the  general  text-books  provided  by  statute  and  used  in 
the  schools,  and  yet  we  know  that  such  books  are  suit- 
able and  necessary,  etc. 

There  is  no  law  in  this  State  which  even  contem- 
plates that  trustees  are  clothed  with  such  power,  ex- 
cept the  act  approved  March  8,  1897,  which  provides 
for  compulsory  education  under  certain  conditions, 
which  act  is  not  vet  effective,  and  then  the  school 
trustees  are  only  authorized  to  purchase  such  neces- 
sary text-books  for  the  use  of  indigent  and  poor  chil- 
dren. 

The  case  last  cited  and  the  principle  therein  an- 
nounced, it  seems  to  us,  are  controlling  here,  for  the 
reason  that  books  for  a  "reading  circle"  are  of  neces- 
sity for  the  individual  use  of  pupils,  and  this  fact  be- 
ing apparent  upon  the  face  of  the  complaint,  and  in 
the  very  nature  of  the  relations  existing  between  the 
schools  and  the  "reading  circles"  contemplated,  takes 
it  out  of  the  rule  as  announced  in  many  cases  in  this 
State,  that  a  complaint  will  be  held  good  where  it  is 
averred  that  the  supplies,  apparatus,  etc.,  furnished 
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and  delivered  to  a  school  township  were  useful  and 
necessary  and  were  for  the  use  and  benefit  of  such 
schools  and  the  further  averment  that  thev  were 
necessary  for  the  thorough  organization  and  efficient 
management  thereof. 

If  a  complaint  on  its  face,  as  in  the  case  at  bar, 
shows  that  the  supplies  purchased  by  and  delivered 
to  the  township,  are  wholly  unauthorized  by  law,  such 
complaint  cannot  be  made  good  by  averment  that 
such  books,  etc.,  "were  useful  and  necessary  for  the 
thorough  organization  and  efficient  management  of 
such  schools." 

The  court  takes  judicial  knowledge  of  the  constitu- 
tion and  laws  of  the  State,  and  hence  we  judicially 
know  that  there  is  no  provision  in  either  the  consti- 
tution or  the  statutory  law,  for  the  organization,  con- 
trol and  management  of  "reading  circles"  as  a  part 
and  parcel  of,  or  in  connection  with  the  educational 
system  of  the  commonwealth.  Our  public  school  sys- 
tem finds  its  foundation  in  the  constitution  and  it  has 
progressed  and  been  fostered  and  protected  by  legis- 
lation, until  it  has  reached  a  prominence  and  perfec- 
tion which  is  the  common  pride  of  all,  and  the  en- 
couraging hope  of  the  future.  It  has  not  only  a  place 
in  the  constitution  and  laws  of  the  State,  but  it  is 
firmly  enshrined  in  the  hearts  of  her  people.  The  en- 
tire government,  management  and  control  of  the  pub- 
lic schools  is  regulated  by  statute.  The  course  of 
study,  the  branches  to  be  taught,  and  even  the  qualifi- 
cations of  teachers  are  the  subject  of  legislative  en- 
actment. We  find  no  statute  which  authorizes,  di- 
rects or  permits  that  organized  "reading  circles"  are  a 
part  and  parcel  of  the  system,  and  the  law  cannot  be 
so  construed  that  the  revenues  collected  by  taxation, 
or  otherwise,  with  which  to  support  and  maintain  the 
schools,  can  be  diverted  into  different  channels,  and 
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thus  be  dissipated  in  the  purchase  of  "reading  circle 
books." 

The  court  takes  knowledge  of  the  current,  and  com- 
mon history  of  the  State,  and,  hence,  we  know  that  in 
1887,  the  Indiana  Teachers'  Association,  organized  a 
"Young  People's  Reading  Circle,"  the  object  of  which 
was  to  select  and  put  into  the  hands  of  young  people, 
books  of  high  character  and  morals,  to  the  end  that 
vicious  tastes  and  habits  might  be  thwarted  by  the 
positive  influence  of  good  that  would  follow  such  a 
course.  We  know,  also,  that  these  reading  circles 
have,  in  many  instances,  been  organized  in  connection 
with  the.  public  schools,  not  as  a  part  of  the  schools, 
but  wholly  independent,  and  great  good  has  resulted 
therefrom.  We  further  know,  as  a  part  of  the  com- 
mon history  of  the  State,  that  the  management  and 
control  of  such  "reading  circles"  is  under,  directed,  and 
supervised  by  many  of  the  best  and  most  renowned 
educators  of  the  land ;  that  the  books  for  use  therein 
are  selected  with  great  care  by  a  committee  chosen 
for  that  purpose,  and  that  the  most  wholesome  re- 
sults have  followed  these  labors;  but  we  cannot  ex- 
tend either  by  intendment  or  construction,  the  plain 
provisions  of  the  statute,  so  that  every  designing 
sharper,  shrewd  manipulator  and  bold  and  unscrupu- 
lous speculator,  shall  constitute  himself  a  special  com- 
mittee to  select  the  literature  for  the  young  people  of 
our  State;  to  call  such  selection  "reading  circle 
books;"  to  go  in  and  out  among  the  unwary,  but 
honest,  trustees,  and  say  to  them  that  such  books  as 
selected  by  them,  are  necessary  for  the  thorough  or-- 
ganization  and  efficient  management  of  the  schools, 
and  thus  induce  such  trustees,  out  of  the  public  funds, 
to  purchase  them,  even  at  any  price. 

The  history  of  the  past,  the  progress  made  by  our 
schools,  common  judgment,  and  the  plain  provisions 
of  the  statute  itself,  teach  us  that  a  "reading  circle" 
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library  as  contemplated  by  the  averments  of  the  com- 
plaint, and  the  books  as  furnished  by  the  appellee, 
George  M.  Ray,  is  and  are  not  necessary  for  the  thor- 
ough organization  and  efficient  management  of  the 
common  schools. 

The  proposition  that  a  school  trustee  has  unlimited 
authority  to  purchase  books  for  a  "reading  circle," 
and  that  he  is  the  sole  judge  of  their  merits  and  adapt- 
ability to  the  mind  of  the  youth  of  the  land,  and  of 
their  necessity  and  benefit  to  the  schools,  is  too  pre- 
posterous for  argument.  If  that  were  true,  then  he 
could  purchase  all  the  light,  trashy  and  immoral  lit- 
erature of  the  age;  he  could  select  the  life  of  Jesse 
James  as  an  eminently  fit  book  for  young  men  and 
youths  of  the  State,  and  could  bind  his  school  town- 
ship to  pay  for  such  books,  by  simply  averring  that 
they  were  "reading  circle  books,"  were  useful  and  es- 
sential, and  necessary  for  the  management  and  effi- 
cient control  of  the  schools. 

Courts  will  not  lend  themselves  to  such  vagaries, 
and  thus  aid  in  prostituting  the  public  school  system 
from  its  lofty  and  noble  purposes,  or  poisoning  the 
minds  of  the  youth  of  the  land  by  aiding  in  putting 
into  their  hands  this  character  of  literature. 

The  case  in  hand  is  not  strengthened  by  the  aver- 
ment in  the  complaint  that  the  goods  so  furnished 
were  such  as  said  school  township  had  a  right  to  pur- 
chase, for  it  affirmatively  appears  on  the  face  of  the 
complaint,  that  it  had  no  right  whatever  to  purchase 
them. 

We  do  not  lose  sight  of  the  fact  that  in  construing 
section  5920,  supra,  it  has  been  held  that  a  township 
trustee  may  purchase  for  his  schools  blackboards, 
maps,  charts,  tellurians,  dictionaries,  books  of  refer- 
ence, manikins,  etc.,  but,  as  was  said  in  Honey  Creek 
School  Tp.  V.  Barnes,  supra,  it  is  going  to  the  very 
border-line  of  construction  so  to  hold. 
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Such  purchases  were  upheld  on  the  sole  ground  that 
they  were  books,  maps,  etc.,  of  reference,  and  were  to 
be  used  in  common  by  all  the  pupils  of  the  schools.  In 
the  case  last  cited,  the  court,  speaking  by  Olds,  J., 
said:  "Blackboards,  charts,  maps,  tellurians  and  dic- 
tionaries are  a  class  of  articles,  apparatus  and  books 
which  are  not  required  for  each  individual  scholar, 
but  one  of  each  would  be  sufficient,  in  most  instances 
for  the  whole  school,  and  could  be  used  by  the  teacher 
in  giving  instructions  to  the  pupils.  No  person  being' 
required  to  furnish  such  common  property  for  the 
benefit  of  the  whole  school,  they  can  only  be  supplied 
by  the  trustees." 

The  appellant  has  not,  by  the  averments  of  its  com- 
plaint, brought  itself  within  the  rule  established  by 
the  decided  cases.  We  are  not  advised  by  any  aver- 
ment in  the  complaint  as  to  the  character  of  the  books 
that  were  purchased,  and  it  is  not  sufficient  to  say  that 
they  were  useful  and  necessary  and  that  they  were 
such  books  as  the  township  was  authorized  to  pur- 
chase, for  they  have  no  place  in,  or  connection  with  the 
schools,  within  the  meaning  and  provisions  of  the  law. 

A  school  trustee  has  no  official  connection  with  the 
"Young  People's  Reading  Circle,"  and  is  not  charged 
with  any  duty  in  relation  thereto,  and  the  purchase 
of  the  books  described  in  the  complaint  by  appellee 
township's  trustee,  for  such  "reading  circle,"  even 
though  it  be  under  the  guise  that  they  were  for  the 
use  and  benefit  of  the  schools,  cannot  be  sustained  by 
the  law,  nor  upheld  by  the  courts. 

There  was  no  error  in  sustaining  appellee  town- 
ship's demurrer  to  the  complaint. 

The  judgment  is  affirmed. 

Black,  Comstock  and  Robinson,  JJ.     We  concur 
in  the  conclusion  reached. 
Vol.  17—25 
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Lake  Erie  and  Western  Railroad  Company 

V.  Bates. 

[No.  2,168.    Filed  April  8,  1897.] 

Appeal  and  Errob. — Exception. — Where  no  exoeption  was  taken  to 
the  action  of  the  court  in  sustaining  a  demurrer  to  a  paragraph  of 
answer  no  question  is  presented  to  this  court  on  such  ruling,    p.  387, 

Same. — Sufficiency  of  Notice  to  Correct  Record  in  Court  Below.—'So 
question  can  be  raised  in  this  court  as  to  the  sufficiency  of  notice  of 
a  motion  to  correct  the  record  in  the  court  below  or  the  legality  of 
any  of  the  proceedings  therein  where  no  objection  was  made  or  ex- 
ceptions taken  to  such  proceedings,    pp.  SS7,  S88. 

Same. — Certiorari. — A  corrected  record  of  the  trial  court  is  properij 
brought  to  the  Appellate  Court  by  writ  of  certiorari,    p,  388. 

From  the  Howard  Circuit  Court.    Affirmed. 

J.  B.  Cockrum,  W.  E.  Hackedom^  George  Shirts  and 
L  A,  Kilboumej  for  appellant. 

A.  J.  Behymer,  Fippen  &  Purvis  and  Moon  <Sk  Wdf, 
for  appellee. 

•  Henley,  J. — This  action  was  brought  by  the  appel- 
lee against  the  appellant  to  recover  alleged  damages 
for  being  wrongfully  ejected  from  one  of  appellant's 
trains.  A  demurrer  to  the  complaint  was  overruled 
to  which  appellant  excepted,  and  thereupon  filed  an 
answer  in  four  paragraphs.  To  the  second  and  third 
paragraphs  of  answer,  a  demurrer  was  sustained.  Ap- 
pellee replied.  The  cause  was  submitted  to  a  jury.  A 
special  verdict  was  returned,  and  upon  motion  there- 
for, judgment  was  rendered  thereon  in  favor  of  the 
appellee. 

The  errors  assigned  are  (1)  overruling  of  the  demur- 
rer to  the  complaint;  (2)  sustaining  the  demurrer  to 
the  second  paragraph  of  answer;  (3)  sustaining  the 
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demurrer  to  the  third  paragraph  of  the  answer;  (4) 
overruling  appellant's  motion  for  judgment  on  the 
verdict;  and  (5)  sustaining  appellee's  motion  for  judg- 
ment on  the  verdict. 

But  two  alleged  errors  are  discussed  by  appellant's 
counsel  in  their  brief.  These  are  the  sustaining  of  the 
demurrer  to  the  second  and  third  paragraphs  of  the 
appellant's  answer. 

Counsel  for  appellee  contend  that  the  record  shows 
that  no  exception  was  taken  to  the  action  of  the  lower 
court  in  sustaining  appellee's  demurrer  to  either  the 
second  or  third  paragraphs  of  appellant's  answer. 

If  this  be  true,  we  cannot  consider  the  argument  of 
counsel  regarding  the  sufl&ciency  of  these  answers. 
Bond  V.  Halloway  (Ind.  App.),  46  N.  E.  858;  Fleming 
V.  McClafliriy  1  Ind.  App.  537;  section  640,  Burns'  R. 
S.  1894. 

In  the  record  in  this  case  as  first  filed  in  this  court, 
is  the  following  entry :  "And  the  court  being  well  ad- 
vised of  the  demurrer  to  the  second,  third  and  fourth 
paragraphs  of  answer,  sustains  the  same  as  to  the 
second  and  third  paragraphs,  to  which  ruling  defend- 
ant excepts." 

Afterwards  and  during  the  pendency  of  this  appeal, 
appellee  filed  the  following  motion  to  correct  the 
rc^cord  in  the  court  below:  "State  of  Indiana,  Howard 
county,  Circuit  Court,  October  term,  1896.  Abraham 
L-  Bates  v.  the  Lake  Erie  &  Western  Railroad  Com- 
pany. 

"The  plaintijff  respectively  shows  to  the  court  that 
on  March  27,  1896,  in  this  case  the  court  sustained  a 
demurrer  filed  by  the  plaintiff  to  the  second  and  third 
paragraphs  of  the  defendant's  answer.  That  said  rul- 
ing was  made  with  the  consent  of  the  defendant  in 
open  court  at  the  time,  and  no  exception  was  taken 
thereto.  That  no  exception  to  such  ruling  was  entered 
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upon  the  minutes  of  the  court  or  upon  any  docket  kept 
by  the  court  or  clerk,  but  the  clerk  of  this  court  has 
erroneously  and  without  right  entered  upon  the  order- 
book  entry  of  the  said  proceedings  of  the  court  a  state- 
ment "^to  which  ruling  defendant  excepts.^  And  the 
plaintiff  now  moves  the  court  to  correct  said  entry  by 
the  clerk  nunc  pro  tunc  so  as  to  conform  to  the  minuted 
of  the  court.  A.  J.  Behymer,  Fippen  &  Purvis,  Moon  & 
Wolf,  attorneys  for  plaintiff." 

Notice  was  given  appellant  of  such  motion  and  ap- 
pellant appeared.  A  hearing  was  had  and  the  lower 
court  entered  judgment  correcting  the  record  as 
prayed  for  in  said  motion.  It  appears^  also,  that  the 
appellant  took  no  exception  nor  in  any  way  objected  to 
the  proceeding  to  correct  the  record,  although  appear- 
ing by  counsel. 

No  question  is  thus  raised  as  to  the  sufficiency  of  the 
notice  or  the  legality  of  any  of  the  proceedings  ta  cor- 
rect the  record. 

Appellee  then  applied  to  this  court  and  obtained  a 
writ  of  certiorari  and  brought  the  corrected  trial  com^ 
record  to  this  court. ' 

We  think  the  proper  steps  were  taken  to  correct  the 
record  and  to  bring  it  to  the  Appellate  Court. 

Elliott's  App.  Proced.,  section  207,  says:  "Where 
a  trial  court  record  is  corrected  or  amended  upon 
an  application  there  filed,  the  amendment  or  correc- 
tion becomes  part  of  the  original  record  in  legal  con- 
templation, and  the  party  desiring  its  presentation  on 
appeal  should  apply  for  an  order  to  have  it  certified  to 
the  appellate  tribunal.  The  application  to  the  trial 
court  to  amend  or  correct  the  record  when  made  pend- 
ing an  appeal  is  not,  as  a  general  rule,  to  be  consid- 
ered as  an  independent  proceeding,  but  it  is  to  be 
deemed  such  an  incident  of  the  original  case  as  to  con- 
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stitute  an  integral  part  of  it.  Theoretically,  at  least, 
there  is  only  the  one  case  and  one  appeal.  If  the  ap- 
plication to  amend  is  denied  by  the  trial  court,  or  if 
wrongly  granted,  the  rulings  and  papers  should  be 
brought  to  the  higher  court  as  part  of  the  original  ap- 
peal."   See,  also,  Jellcy  v.  Gaf,  56  Ind.  331. 

The  record  as  corrected  shows  that  no  exception 
to  the  ruling  upon  the  demurrer  directed  to  the  second 
and  third  paragraphs  of  appellant's  answer  was  taken 
by  appellant. 

This  court  cannot,  therefore,  consider  the  correct- 
ness of  the  ruling  of  the  lower  court  as  questioned  by 
the  second  and  third  specifications  of  the  assignment 
of  errors. 

The  other  errors  assigned  not  being  argued  are 
deemed  to  have  been  waived. 

Judgment  aflftrmed. 


Hamilton  et  al.,  Executors,  v.  Toner. 

[No.  1.988.     Filed  April  9,  1897.] 

Banes  and  Banking. — Death  of  Depositor, — Praudvlent  Concealment 
of  Deposit. — A  banker  with  whom  a  deposit  is  made  is  not  guilty  of 
such  fraud  as  will  make  him  liable  in  damages  to  the  sole  heir  of 
depositor  by  inquiring  of  her  after  the  death  of  depositor  concerning 
the  condition  in  which  the  business  affairs  of  deceased  were  left, 
saying  nothing  about  the  deposit,  and  with  knowledge  of  the  heir's 
ignorance  of  such  deposit  making  a  demand  upon  her  for  a  claim 
against  such  depositor's  estate  and  accepting  her  check  on  another 
bank  in  payment  thereof,  the  bank  ■  having  paid  the  amount  of  the 
deposit  ui>on  demand  and  prior  to  the  commencement  of  the  action 
for  damages. 

From  the  Johnson  Circuit  Court.  Reversed, 

Adams  &  Carter^  for  appellants. 

J,  B.  McFadden  and  Miller  &  Barnetf,  for  appellee. 
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CoMSTOCK,  C.  J. — This  action  was  brought  against 
appellants  as  the  personal  representatives  of  the 
estate  of  Samuel  Hamilton,  deceased,  for  the  recov- 
ery of  damages  which  appellee  claims  to  have  sus- 
tained by  reason  of  the  alleged  wrongful  conduct  of 
the  decedent  toward  her  with  reference  to  certain 
money  which  was  deposited  with  said  decedent  by  one 
George  C.  Thatcher. 

The  complaint  is,  in  substance,  as  follows,  to-wit: 
In  January,  1885,  George  C.  Thatcher  deposited  with 
one  Samuel  Hamilton,  who  was  at  the  time  the  owner 
of  a  bank  and  engaged  in  the  banking  business, 
$915.00;  that  afterwards,  in  said  month,  said  Thatcher 
died  intestate,  unmarried,  and  leaving  the  plaintiff  as 
his  sole  heir  at  law;  that  no  letters  of  administration 
have  ever  been  granted  on  his  said  estate;  that  within 
a  few  days  after  the  death  of  said  Thatcher  she  made 
diligent  search  for  all  books  and  papers  belonging  to 
said  estate  in  all  places  where  said  deceased,  while 
in  life,  was  in  the  habit  of  keeping  the  same,  or  where 
he  was  likely  so  to  do,  and  she  made  careful  exam- 
ination of  All  she  found;  but  that  she  neither  found 
nor  learned  anything  whatever  that  the  said  Thatcher 
had  any  money  deposited  in  said  bank,  or  that  said 
Hamilton  was  in  any  way  indebted  to  said  Thatcher's 
estate;  that  within  a  short  time  after  the  death  of  said 
Thatcher,  she  caused  to  be  published  over  her  own  sig- 
nature in  the  Shelbyville  Democrat,  a  newspaper  of 
general  circulation,  printed  and  published  at  said  city, 
a  notice,  asking  all  persons  having  claims  against  said 
estate  to  present  them  for  payment,  and  that  all  per- 
sons knowing  themselves  to  be  indebted  to  said  estate 
should  pay  the  same  to  her;  that  in  default  thereof 
the  same  would  be  placed  in  the  hands  of  an  attorney 
for  collection;  that  at  the  time  of  the  death  of 
Thatcher  she  was  wholly  ignorant  of  the  fact  that 
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there  had  been  any  money  belonging  to  said  estate 
deposited  in  said  bank,  or  in  which  said  estate  had 
any  interest,  or  that  Hamilton  was  in  any  manner  in- 
debted to  said  estate;  of  which  fact  said  Hamilton  at 
that  time  had  full  knowledge;  that  she  did  not  ascer- 
tain said  fact  until  in  July,  1893,  and.  long  after  the 
death  of  said  Hamilton;  that  soon  after  the  death  of 
said  Thatcher,  said  Hamilton  asked  her  how  he  left  his 
business  affairs,  how  she  was  succeeding  in  collect- 
ing the  claims  due  said  estate,  and,  for  the  purpose  of 
ascertaining  whether  plaintiff  had  any  knowledge  of 
said  money,  he  asked  her  if  she  was  certain  that  she 
had  possession  of  all  books  and  papers  belonging  to 
said  Thatcher's  estate;  that  he  did  not  then  nor  at  any 
time  inform  her  or  intimate  that  he  had  or  ever  had 
any  money  deposited  in  his  bank  in  which  Thatcher 
had  any  interest;  but  that  he  wrongfully  concealed 
said  fact  from  her;  that  she  learned  of  said  deposit 
from  a  source  wholly  outside  said  bank  or  said  exec- 
utors, in  July,  1893;  that  in  March,  1892,  the  said 
Hamilton  demanded  of  her  the  payment  of  a  claim  of 
f425.19  in  favor  of  himself  and  against  plaintiff  as  the 
only  surviving  heir  at  law  of  the  said  Thatcher,  he 
knowing  that  she  was  the  only  heir  at  law  of  the  said 
estate  and  that  no  letters  of  administration  had  ever 
been  issued  thereon;  for  which  she  executed  to  the 
said  Hamilton  her  check  on  the  First  National  Bank 
of  Shelbyville  in  payment  thereof,  and  which  was  by 
said  bank  paid  to  said  Hamilton;  that  from  the  26th 

day  of  January,  1885,  until  the day  of  May,  1892, 

said  Hamilton  w^rongfully  converted  said  money  to 
his  own  use,  knowing  that  plaintiff  was  ignorant  of 
the  fact  that  it  had  been  deposited  in  his  bank,  and 
he  wrongfully  concealed  the  same  from  her;  that  dur- 
ing that  time  the  use  of  said  money  had  been  worth  to 
her  8  per  cent,  per  annum;  that  during  all  that  time 
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said  Hamilton  had  drawn  interest  on  the  same  In  ex- 
cess of  that  amount;  that  prior  to  1890  she  had  paid 
the  debts  due  from  said  Thatcher  or  his  estate;  that 
upon  learning  that  said  sum  had  been  deposited  in 
said  bank,  she  demanded  payment  of  the  executors  of 
said  Hamilton's  estate  of  said  money,  whereupon  said 
executors  paid  to  her  on  account  of  said  deposit  the 
amount  of  the  principal  of  said  sum,  f  915.00,  but  re- 
fused to  pay  her  any  interest  thereon  for  the  use  of 
said  money,  whereby  she  has  been  damaged  in  the 
sum  of  1670.00  for  which  she  demands  judgment. 

A  demurrer  upon  the  ground  that  the  complaint  did 
not  state  facts  suflScient  to  constitute  a  cause  of  action 
was  overruled  and  exceptions  taken.  A  trial  had, 
resulting  in  a  verdict  and  judgment  for  appellee  for 
f450.00.  A  motion  for  a  new  trial  was  made,  over- 
ruled and  exceptions  taken.  The  errors  assigned  are, 
first,  the  overruling  appellant's  demurrer  to  the  com- 
plaint; second,  overruling  motion  for  a  new  trial. 

When  Thatcher  deposited  his  money  with  Hamil- 
ton, the  relation  of  debtor  and  creditor  was  at  once 
created.  The  money  became  the  property  of  Hamil- 
ton. McLain  v.  Wallace,  /?ec.,  103  Ind.  562;  Harrison, 
ReCy  V.  Wright,  100  Ind.  515.  It  was  payable  to 
Thatcher  at  the  bank  of  the  latter  upon  written  order, 
during  business  hours,  unless  a  different  agreement 
was  made  as  to  its  payment. 

A  banker  is  not  bound  to  seek  his  depositor  as  is  the 
ordinary  debtor  to  seek  his  creditor.  He  is  not  bound 
to  pay  upon  an  oral  order.  McEwen  v.  Davi^,  39  Ind. 
109. 

Thatcher  died  without  having  made  any  demand  for 
this  money.  After  his  death,  appellee  as  his  sole  legal 
heir  demanded  and  received  of  appellants  f  915.00,  the 
full  amount  of  said  deposit.  Was  not  this  a  complete 
performance  of  the  contract  entered  into  between 
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Hamilton  and  Thatcher?  Hamilton  did  not  contract 
to  pay  the  identical  money  deposited  with  him,  but  to 
hold  himself  in  readiness  to  pay  upon  proper  demand 
an  amount  equal  to  that  deposited.  This  contract 
could  not  be  changed  but  by  the  consent  of  both  par- 
ties. Hamilton  and  Thatcher  being  dead,  the  appel- 
lants and  appellee  are  their  respective  representa- 
tives.  Wherein  are  the  rights  of  appellee  greater  or 
different  than  that  of  Thatcher?  It  cannot  be  con- 
tended that  Thatcher  could  have  maintained  this  suit 
unless  he  had  demanded  and  been  refused  payment 
Had  Hamilton  refused  the  payment,  the  remedy  of 
Thatcher  would  have  been  by  suit  on  contract  to  re- 
cover damages  for  the  breach.  He  could  not  have 
been  sued  for  conversion,  for  the  money  became  his 

own. 

■ 

Conversion  is  the  wrongful  exercise  of  dominion 
over  property  in  denial  of  the  owner's  rights. 

If  Thatcher  had  lived  without  demanding  payment 
to  the  time  when  appellee  demanded  the  money,  he 
could  not,  had  payment  been  refused,  have  maintained 
a  suit  for  more  than  the  amount  of  his  deposit  with  in- 
terest thereon  from  the  date  of  the  refusal.  Had  he 
forgotten  that  he  had  deposited  the  money  with  Ham- 
ilton, the  obligation  of  Hamilton  would  not  have  been 
affected  by  such  lapse  of  memory,  because  their  rela- 
tions were  those  of  contract  and  their  respective 
rights  and  liabilities  were  fixed  by  law. 

When  one  does  nothing  but  what  the  law  authorizes 
him  to  do,  he  commits  no  legal  wrong.  Habig  v.  Dodge^ 
127  Ind.  37. 

The  money  being  Hamilton's  he  could  not  become 
a  wrongdoer  by  using  it,  for  he  was  only  using  his 
own.  He  could  commit  no  tort  by  refusing  to  pay  it, 
for  in  so  doing  he  would  merely  violate  his  contract, 
for  which  the  remedy  would  be  a  suit  on  contract,  the 
measure  of  damages  being  the  amount  of  the  deposit 
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and  interest  thereon  from  the  time  of  the  refusal  to 

pay. 

"There  are  also,  in  certain  relations,  duties  imposed 
by  law,  a  failure  to  perform  which  is  regarded  as  a 
tort,  though  the  relations  themselves  may  be  formed 
by  contract  covering  the  same  ground."  Cooley  on 
Torts,  pages  105,  106. 

"At  the  foundation  of  every  tort  must  lie  some  vio^ 
lation  of  a  legal  duty,  and  therefore,  some  unlawful 
act  or  omission."  Cooley. on  Torts,  p.  104,  note  and  au- 
thorities there  cited. 

Hamilton  held  the  money  under  a  contract  entered 
into  without  any  fraud  or  fraudulent  representations. 
No  trust  relations  existed  between  the  parties  to  the 
contract.  None,  therefore,  could  exist  between  Ham- 
ilton and  appellee. 

Hamilton  was  simply  a  debtor  from  whom  a  debt 
was  payable  upon  demand. 

Appellee  as  sole  heir  at  law  of  Thatcher  demanded 
and  received  the  $915.00  by  virtue  alone  of  the  con- 
tract made  by  Thatcher  and  Hamilton.  She  now 
seeks  in  tort  to  enforce  a  claim  dependent  upon,  and 
a  mere  incident  of  said  contract,  from  which  we  think 
it  cannot,  in  law,  be  separated  so  as  to  maintain  an 
action  different  in  kind  from  that  through  which  the 
principal  might  have  been  recovered. 

In  discussing  this  question,  Mr.  Pomeroy,  in  his 
Bemedies  and  Remedial  Rights,  section  558,  says: 

"By  far  the  most  important  distinction  directly  con- 
nected with  this  doctrine  is  that  w^hich  subsists  be- 
tween causes  of  action  ex  contractu  and  those  ex  delicto. 
It  is  settled  by  an  almost  unanimous  series  of  deci- 
sions in  various  states,  that  if  a  complaint  or  petition 
in  terms  alleges  a  cause  of  action  ew  delicto,  for  fraud, 
conversion,  or  any  other  kind  of  tort,  and  the  proof  es- 
tablishes a  breach  of  contract  express  or  implied,  no 
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recovery  can  be  had,  and  the  action  must  be  dismissed, 
even  though  by  disregarding  the  averments  of  tort, 
and  treating  them  as  surplusage,  there  might  be  left 
remaining  the  necessary  and  sufficient  allegations,  if 
they  stood  alone,  to  show  a  liability  upon  the  con- 
tract." See  Cincinnati^  etc.,  R.  R.  Co.  v.  Harris,  61  Ind. 
290. 

Hamilton  contracted  to  pay  Thatcher  |915.00  on  de- 
mand. Appellee  claims  in  this  action,  as  interest  and 
damages,  the  amount  which  said  sum  v/ould  have  pro- 
duced. If  appellee  is  entitled  to  recover  on  her  claim 
in  this  action,  it  must  be  because  of  the  failure  to  pay 
the  f  91 5.00  according  to  the  terms  of  the  contract  en- 
tered into  by  Hamilton  and  Thatcher  when  the  de- 
posit was  made.  The  $915.00  could  not  have  been  col- 
lected in  an  action  in  tort,  and,  therefore,  an  incident 
to  or  a  claim  arising  in  consequence  of  the  failure  to 
pay  the  principal  cannot  be  collected  in  tort.  Bennett 
V.  McTntire,  121  Ind.  231,  6  L.  R.  A.  736. 

Does  the  complaint  state  facts  sufficient  to  make  it 
good  as  a  complaint  in  tort  for  the  fraud  of  Hamil- 
ton? 

In  charging  fraud  it  is  not  sufficient  to  say  that  a 
thing  was  fraudulently  done,  nor  "to  heap  up  epi- 
thets." The  facts  constituting  the  fraud  must  be  set 
out.  Curry  v.  Keyser,  30  Ind.  214;  Ham  v.  Greie.  34 
Ind.  18. 

These  facts  are  to  be  considered  upon  the  proposi- 
tion that  the  relation  of  debtor  and  creditor  alone  ex- 
isted between  Hamilton  and  Thatcher,  and  that  there- 
fore the  relation  of  trust  does  not  exist  between  Ham- 
ilton and  appellee,  as  heretofore  stated.  McLain  v. 
Wallace,  Rec,  supra;  Harrison,  /?ec.,  v.  Wright,  supra. 

The  facts  averred  which  aspire  to  show  fraud  are, 
that  soon  after  the   death   of  Thatcher,    Hamilton 
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called  upon  appellee  and  asked  her  how  he  left  his 
business  affairs,  how  she  was  succeeding  in  collecting 
the  claims  due  said  estate,  and  for  the  purpose  of  as- 
certaining whether  plaintiff  had  any  knowledge  of 
said  money,  asked  her  if  she  was  certain  that  she  had 
possession  of  all  books  and  papers  belonging  to  said 
Thatcher's  estate;  that  he  did  not  at  anv  time  inform 
her  that  he  ever  had  any  money  deposited  in  his  bank 
in  which  Thatcher  had  any  interest,  but  that  he 
wrongfully  concealed  said  fund  from  her;  that  in 
March,  1893,  while  said  money  was  on  deposit  in  his 
bank,  Hamilton  demanded  of  her  the  payment  of  a 
claim  of  $425.19  in  favor  of  himself,  and  against  plain- 
tiff, as  the  only  surviving  heir  at  law  of  said  estate, 
he  knowing  that  she  was  the  only  heir  at  law  of  said 
estate,  and  that  no  letters  of  administration  had  ever 
been  issued  thereon;  that  she  executed  to  Hamilton 
her  check  on  the  First  National  Bank  of  Shelbyville 
in  payment  of  said  claim  on  which  he  received  the 
money;  that  Hamilton  knew  that  she  was  ignorant 
that  said  money  had  been  deposited  in  his  bank. 
These  are  the  only  acts  or  utterances  of  Hamilton 
upon  which  can  be  predicated  a  charge  of  fraud. 

The  death  of  Thatcher,  as  we  have  heretofore 
stated,  did  not  change  the  obligation  of  Hamilton,  but, 
if  it  did,  and  made  the  money  due  at  once  to  appellee, 
his  simple  failure  to  pay  could  not  be  said  to  be  a 
fraud.  It  is  not  charged  that  in  his  conversation  with 
her  he  made  any  misrepresentation.  There  was  no  de- 
ceit in  the  inquiry  as  to  what  she  was  doing  and  how 
she  was  succeeding  in  collecting  the  claims  in  favor 
of  Thatcher's  estate.  It  was  certainly  not  a  fraud  to 
present  to,  and  ask  payment  of  appellee  of  a  valid 
claim,  nor  was  it  a  fraud  to  accept  in  payment  a  check 
upon  a  fund  on  deposit  in  a  bank  other  than  his  own. 
It  is  true,  as  stated  in  the  able  and  ingenious  brief, 
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of  appellee's  counsel,  that  a  bank  may  apply  money 
held  by  it  on  general  deposit  to  the  payment  of  a  debt 
due  it  from  the  depositor,  but  the  bank  is  not  required 
to  do  so.  See  Second  Nat,  Bank,  etc.,  v.  Hill,  76  Ind. 
223;  Scott  v.  Shirk,  60  Ind.  160. 

He  might,  without  submitting  himself  to  the  charge 
of  improper  motives,  assume,  under  the  circumstan- 
ces, that  appellee  was  in  possession  of  the  bank  book 
of  the  deceased,  that  she  knew  of  the  deposit,  and  that 
she  elected  to  draw  upon  another  fund.  This  act  took 
place  seven  years  after  the  death  of  Thatcher — ^years 
after  the  conversion  is  charged. 

There  is  no  allegation  in  the  complaint  that  she  was 
deceived  by,  or  relied  upon  anything  that  Hamilton 
did  or  said.  We  think  the  complaint  should  have  con- 
tained these  averments.  Hagee  v.  Orossman,  31  Ind. 
223;  Hes8  v.  Toung,  59  Ind.  379;  Bigelow  on  Fraud, 
p.  3. 

Hamilton  holding  the  money  by  virtue  of  a  contract 
with  Thatcher,  which  did  not  obligate  him  to  pay  it 
until  demand  was  made  by  someone  ^having  authority, 
he  could  not  be  charged  with  fraud  for  doing  what, 
under  the  contract,  he  had  a  right  to  do. 

It  is  said  in  Coppage,  Admr.,  v.  Gregg,  127  Ind.  359: 
"It  is  sufScient  to  say  that,  eliminating  from  the 
pleading  the  allegations  charging  fraud  and  fraudu- 
lent intent,  and  looking  at  the  facts  themselves,  it 
does  not  appear  that  either  of  the  appellees  did  a 
single  thing  that  the  law  prohibited  them  from  doing, 
and,  under  such  circumstances,  it  has  been  well  said 
that  *Fraud  cannot  be  predicated  upon  acts  which  the 
party  charged  has  a  right  by  law  to  do,  nor  upon  the 
non-performance  of  acts  which  by  law  he  is  not  bound 
to  do,  whatever  may  be  his  motive,  design  or  purpose, 
either  in  doing  or  not  doing  the  acts  complained  of.' " 
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Reiter  v.  Cumback^  1  Ind.  App.  41 ;  Franklin  Ins.  Co. 
V.  Humphrey,  65  Ind.  549,  32  Am.  Rep.  78. 

For  the  foregoing  reasons,  and  upon  these  authori- 
ties, we  are  of  the  opinion  that  the  complaint  is  not 
good  in  tort  for  the  fraud  of  Hamilton. 

Had  fiduciary  relations  existed  between  Hamilton 
and  Thatcher,  the  obligations  of  Hamilton  would  have 
been  radically  different  and  he  would  then  have  owed 
a  duty  to  appellee  not  imposed  by  the  existing  rela- 
tions. It  would  then  have  been  his  duty  to  have  in- 
formed her  of  all  facts  known  to  him  concerning  busi- 
ness with  which  he  was  connected  and  in  which  she 
had  a  pecuniary  interest. 

The  second  assignment  of  error  is  the  overruling  of 
appellant's  motion  for  a  new  trial.  This  motion  em- 
braces forty-six  reasons,  chiefly  relating  to  instruc- 
tions given  and  refused. 

Believing  as  we  do  that  the  learned  court  who  pre- 
sided at  the  trial  below  erred  in  overruling  the  demur- 
rer to  the  complaint,  and  that  the  errors  complained 
of  in  the  second  ^assignment  of  errors  are  not  likely 
to  occur  upon  a  second  trial,  we  do  not  deem  it  neces- 
sary to  pass  upon  all  of  them. 

The  43d  reason  is  "The  verdict  is  not  sustained  by 
sufficient  evidence." 

If  the  complaint  is  good  in  tort,  on  the  theory  that 
Hamilton  was  guilty  of  a  wrong,  then  to  sustain  the 
verdict  the  evidence  should  show  that  he  was  guilty 
of  the  alleged  acts  constituting  the  wrong.  If  there 
is  no  evidence  in  support  of  such  allegations,  the  ver- 
dict would  be  contrary  to  the  evidence. 

There  is  no  evidence  that  Hamilton  ever  had  any 
conversation,  nor  that  he  ever  in  person  had  any  com- 
munication with  appellee  after  her  brother's  death. 
There  is  no  evidence  that  he  ever  read  in  any  paper 
the  notice  which  the  complaint  alleges  she  caused  to 
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be  published  in  a  Shelbyville  newspaper  in  reference 
to  her  brother's  estate.  There  is  no  evidence  that  he 
knew  that  Thatcher  died  intestate.  There  is  no  evi- 
dence that  he  said  anything  or  did  anything  to  pre- 
vent her  getting  the  $915.00. 

The  only  evidence  showing  any  business  transaction 
between  Hamilton  and  appellee  is  to  the  effect  that 
Thatcher  had  conveyed  to  Hamilton  by  warranty  deed 
a  piece  of  real  estate,  the  title  to  which  had  failed; 
that  he  had  been  compelled  to  expend  money  in  per- 
fecting his  title,  and  that  he  had  agreed  to  take  from 
the  representative  of  those  who  had  warranted  the 
title  to  him  what  it  had  cost  him  to  purchase  the  out- 
standing title,  and  that  a  short  time  before  his  death 
he  had  sent  his  agent  to  appellee  and  settled  with  her, 
as  the  heir  at  law  of  Thatcher,  on  that  basis,  and  in  so 
doing  received  a  check  on  a  bank  in  Shelbyville  other 
than  his  own,  mentioned  in  the  complaint. 

We  have  examined  the  authorities  cited  in  the  able 
brief  of  counsel  for  appellee  upon  this  and  the  other 
branches  of  this  case;  they  show  there  may  be  circum- 
stances under  which  the  silence  of  a  party  may 
amount  to  fraud.  We  do  not  think  that  they  apply  to 
the  facts  in  this  case.  It  is  in  evidence  that  a  bank 
book  had  been  given  Thatcher  showing  his  account. 
There  is  no  evidence  that  Hamilton  knew  that  appel- 
lee did  not  have  it  in  her  possession  and  therefore  did 
not  know  of  this  deposit.  Under  the  circumstances 
his  acceptance  of  a  check  on  the  First  National  Bank 
of  Shelbyville,  and  his  silence  as  to  the  deposit  in  his 
bank,  against  which  appellee  might  have  checked,  was 
not  a  fraud. 

The  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint, and  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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The  Deering  Harvester  Company  v.  Peugh  et  al. 

[No.  2,051.     Filed  Jan.  18,  1897.     Rehearing  denied  April  9,  1897.] 

Principal  and  Surety. — Conditional  Execution  of  Note  by  Surety.^ 
One  who  signs  a  promissory  note  as  surety  with  the  express  mider- 
standing  that  he  shall  have  a  certain  responsible  co-surety,  which 
fact  is  known  to  the  payee  of  the  note  at  the  time  of  accepting  the 
same,  will  not  be  bound  upon  the  contract  unless  the  condition  as  to 
the  additional  surety  imposed  upon  the  principal  and  known  to  the 
payee  is  fully  and  strictly  complied  with  before  delivery  of  the 
instrument,    p.  408. 

Oath. — Upon  Belief. — A  statement  sworn  to  upon  the  belief  of  affiant 
is  equivalent  to  one  sworn  to  in  absolute  terms,  p,  409 

From  the  Washington  Circuit  Court.    Affirmed. 

Alspaugh  &  Lawler  and  Frank  W.  Babcock^  for 
appellant 

M,  B.  Hottelj  Mitchell  &  Mitchell  and  Harvey  Morris^ 
for  appellees. 

Henley,  J. — This  was  an  action  brought  by  the 
appellant  in  the  court  below,  against  the  appellees, 
upon  a  promissory  note.  Andrew  J.  Peugh,  who  was 
the  principal  in  the  note  sued  on,  making  no  appear- 
ance to  the  action,  judgment  was  rendered  against 
him  by  default  for  the  amount  due. 

Appellee,  John  A.  Zaring, answered  the  complaint  in 
three  paragraphs,  to  each  of  which  appellant  filed  a 
demurrer,  which  demurrer  was  by  the  court  overruled 
to  each  paragraph  of  answer.  The  cause  was  put  at 
issue  by  appellant  filing  a  general  denial  to  the  first 
and  second  paragraphs  of  the  separate  answer  of  John 
A.  Zaring.  There  was  a  trial  by  the  court  and  a  find- 
ing in  favor  of  appellee,  Zaring. 

The  errors  assigned  by  appellant  are  the  overruling 
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of  the  demurrers  to  the  first  and  second  paragraphs  of 
the  separate  answer  of  appellee,  Zaring,  and  that  the 
court  erred  in  overruling  appellant's  motion  for  a  new 
trial. 

The  first  and  second  paragraphs  of  the  answer  of  ap- 
pellee are  in  fact  the  same,  they  are  special  pleas  of 
non  est  factum^  and  are  both  properly  verified.  The 
first  paragraph  of  answer  is  as  follows:  "The  defend- 
ant, John  A.  Zaring,  for  separate  answer  to  the  plain- 
tiff's complaint,  says  that  he  admits  that  he  signed  the 
note  sued  on,  and  mentioned  in  plaintiff's  complaint, 
but  he  says  that  he  signed  the  same  solely  as  surety 
for  his  co-defendant,  Andrew  J.  Peugh,  and  under  the 
express  understanding  and  agreement  with  said 
Peugh  that  said  note  was  not  to  be  delivered  to  the 
plaintiff,  or  any  one  for  the  use  of  the  plaintiff,  until 
one  Charles  McClintock  had  also  signed  said  note  as 
co-surety  with  the  defendant;  and  that  said  Peugh 
promised  and  agreed  with  this  defendant  that  said 
note  should  not  be  delivered  to  plaintiff  or  to  any- 
one for  plaintiff's  use  until  said  McClintock  had  signed 
said  note  as  co-surety  with  the  defendant;  and  that 
said  Peugh  thereupon  took  said  note  away  with  him 
for  the  purpose  of  procuring  the  signature  of  said  Mc- 
Clintock, pursuant  to  said  promise  and  agreement; 
but  that  said  McClintock  failed  and  refused  to  sign 
said  note;  and  defendant  further  says  that  afterward 
the  agent  of  plaintiff,  representing  and  acting  for 
plaintiff,  with  full  power  and  authority  from  plaintiff, 
took  said  note  from  said  Peugh,  and  that  said  agent 
took  said  note  with  fuH  knowledge  of  the  agreement 
and  conditions  under  which  the  defendant  had  signed 
the  same,  and  that  at  the  time  said  agent  so  took  said 
note,  said  Peugh  informed  him  that  it  was  not  to  be 
delivered  to  plaintiff,  or  to  any  one  for  plaintiff's  use, 
until  said  McClintock  had  signed  it  as  co-surety  with 
Vol.  17—26 
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this  defendant;  but,  notwithstanding  such  informa- 
tion and  over  the  objection  of  said  Peugh,  said  agent 
took  said  note  into  his  possession,  all  in  violation  of 
the  said  promise  and  agreement  by  and  between  this 
defendant  and  the  said  Peugh,  and  with  full  knowl- 
edge of  the  same,  as  defendant  is  informed  and  be- 
lieves. Wherefore,  defendant  prays  that  plaintiff  take 
nothing  as  to  him,  and  judgment  for  costs,  and  all 
other  proper  relief.'^ 

It  is  settled  beyond  question  in  this  State  that  one 
who  signs  a  promissory  note  as  surety  with  the  ex- 
press understanding  that  he  shall  also  have  other  re- 
sponsible co-sureties,  which  fact  is  known  to  the  payee 
of  such  note  at  the  time  of  accepting  the  same,  will  not 
be  bound  upon  the  contract  unless  the  conditions  as  io 
additional  sureties  imposed  upon  the  principal  and 
known  to  the  payee  are  fully  and  strictly  complied 
with  before  delivery  of  the  instrument.  .4  ?/en  v.  Mar- 
ney,  65  Ind.  398,  and  cases  cited  therein;  MarJdand 
Mining,  etc.,  Co,  v.  Kimmel,  87  Ind.  560. 

The  first  paragraph  of  the  answer  avers  that  ap- 
pellee agreed  to  become  surety  upon  said  note  only 
upon  condition  that  one  Charles  McClintock  would  be- 
come a  co-suretj^  with  him;  that  appellant  knew  of 
this  condition  imposed  by  him  upon  the  principal, 
Peugh;  and  that  appellant,  with  this  knowledge,  ac- 
cepted the  note  without  the  signature  of  said  Mc- 
Clintock; the  second  paragraph  differs  only  in  alleg- 
ing that  appellee  agreed  to  become  surety  for  said 
Peugh,  if  said  Charles  McClintock,  or  some  other  pirmn 
equally  as  reliahle,  finnncialhf,  would  bec!ome  a  co-surety 
with  him,  and  alleging  the  knowledge  of  appellant  as 
in  the  first  paragraph. 

There  is  no  merit  in  appellant's  contention  that  the 
answers  are  bad  because  not  sworn  to  in  absolute 
terms.    A  statement  sworn  to  upon  the  belief  of  the 
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affiant  is  equivalent  to  one  sworn  to  in  absolute  terms. 
Siinpkins  v.  Malatt,  9  Ind.  543;  Bonsell  v.  Bonsell,  41 
Ind.  476. 

Measured  by  the  rules  of  law,  as  above  stated,  we 
are  of  the  opinion  that  both  paragraphs  of  appellees' 
answer  were  sufficient,  and  that  the  court  below  was 
right  in  overruling  the  demurrere.  Appellant's  coun- 
sel, in  their  brief  filed  herein,  argue  none  of  the  causes 
assigned  in  the  motion  for  a  new  trial,  except  that  the 
judgment  is  not  sustained  by  sufficient  evidence.  We 
have  carefully  read  all  the  evidence  in  this  cause,  and 
not  only  think  that  there  was  evidence  tending  to 
prove  every  material  allegation  of  appellee's  answer, 
but  are  of  the  opinion  that  the  evidence  justified  the 
finding  of  the  lower  court.  It  is  needless  to  cite  au- 
thorities upon  the  oft  repeated  rule  of  this  court,  that 
the  judgment  of  the  lower  court  will  not  be  disturbed 
where  there  is  any  evidence  to  sustain  it. 

Judgment  affirmed. 


Nelson  v.  The  State. 

[No.  1,992.     Filed  April  30,  1897.] 


iNTOXiCATma  Liquors. — License  Not  a  Contract. — A  license  to  en- 
gage in  the  liquor  traffic  is  not  a  contract,  but  a  mere  permit,  and 
the  applicant  who  receives  it  does  so  with  the  knowledge  that  it  is  at 
all  times  within  the  control  of  the  legislature,    p.  413. 

Same. — Location  and  Arrangement  of  Room  Where  Liquors  are  Sold. 
— Where  License  Was  Issued  Prior  to  the  Taking  Effect  of  the  Laic. — 
Section  4,  of  the  act  of  March  11,  1895,  requiring  the  room  where 
liquors  are  sold  to  be  located  an  a  ground  floor  and  so  arranged  that 
the  interior  may  be  seen  from  the  street,  and  forbidding  the  obstruc- 
tion of  the  view  of  the  interior  of  the  room  during  hours  and  days 
when  the  sales  of  liquor  are  prohibited,  is  valid  as  to  persons  doinp: 
business  under  licenses  issued  prior  to  the  taking  effect  of  the  act. 
p.  413. 

Same. — Duties  of  Peace  Officer  in  Enforcing  the  JLaw.— The  fact  that 
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section  7,  of  the  act  of  March  11,  1895,  makes  it  the  duty  of  peace 
officers  to  enforce  the  provisions  of  the  act  in  all  towns  and  cities  in 
which  a  saloon  may  hereafter  be  located  does  not  excuse  such  officers 
from  enforcing  the  law  as  to  saloons  in  existence  at  the  time  of  its 
taking  effect,    p.  414, 

Same. — Violation  of  a  Statute  May  be  Without  Violating  Every  Pro- 
vision.— Statute  Construed. — Under  the  general  provision,  in  section 
4,  act  of  March  11,  1895,  ''For  a  violation  of  this  or  either  of  the 
foregoing  sections  of  this  act,  the  defendant  shall  be  fined,"  etc.,  it 
is  not  necessary  that  all  the  provisions  of  a  section  be  violated  in 
order  to  make  one  liable  to  a  fine.   p.  4H- 

Same.— Obstruction  of  View  of  Interior  of  Saloon  on  Fourth  of  July. 
— Statutory  Construction. — The  obstruction  of  the  view  of  a  saloon 
on  July  4,  is  an  indictable  offense,  imder  section  4,  act  of  March 
11,  1895  (Acts  1895,  p.  248),  prohibiting  the  use  of  screens  during 
those  days  and  hours  when  sales  are  "prohibited  by  law."  and  un- 
der section  2194,  Burns'  R  S.  1894,  providing  that  whoever  shaU 
sell,  to  be  drank  as  a  beverage,  any  intoxicating  liquor  upon  the 
fourth  of  July,  shall  be  **  fined."  pp.  414-^16. 

QA'hLE.-^Partial  Obstruction  of  View  of  Interior  of  Saloon. ^Statute 
Construed, — Under  section  4,  of  the  act  of  March  11,  1895,  provid- 
ing that  the  room  where  liquors  are  to  be  sold  be  so  arranged  that 
the  whole  of  said  room  may  be  in  view  of  the  street  or  highway,  and 
that  no  blinds,  screens  or  obstructions  to  the  view  shall  be  arranged 
or  placed  so  as  to  prevent  the  **  entire  view  of  such  room  from  the 
street,"  the  obstruction  of  any  material  part  of  the  room  is  a  viola- 
tion of  the  act.    pp.  ^i6,  417. 

From  the  Lake  Circuit  Court.    Affimj^d. 
Johannes  KopelkCy  for  appellant. 

W.  A  .Ketchaniy  Attorney-General,  and  Merrill  Moores, 
for  State. 

COMSTOCK,  C.  J. — Appellant  was  indicted  for  a  vio- 
lation of  the  act  of  1895  in  relation  to  the  sale  of  in- 
toxicating liquors.    Acts  1895,  page  248. 

The  indictment  charges,  in  substance,  that  Charles 
Nelson,  on  the  4th  day  of  July,  1896,  at  Lake  county, 
Indiana,  being  then  and  there  the  owner  and  proprie- 
tor of  a  room  having  glass  windows  and  doors,  situ- 
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ated  on  the  south  half  of  lot  14,  on  Main  street,  in 
Hobart  of  said  county,  in  which  room  intoxicating 
liquors  were  sold  by  him  under  a  license  theretofore 
issued  to  him  under  the  laws  of  the  State  of  Indiana, 
for  the  sale  of  liquors  in  less  quantities  than  a  quart 
at  a  time,  with  permission  to  drink  the  same  on  the 
premises  where  sold,  "did  then  and  there  unlawfully 
arrange,  erect,  permit  and  place  screens,  curtains, 
glass  and  other  obstructions  to  the  entire  view  of  said 
room  over,  across,  upon  and  in  front  of  said  windows 
and  doors  of  said  room,  then  and  there  opening  into 
and  fronting  upon  a  certain  street  and  highway,  then 
and  there  situated,  upon  which  said  room  was  then 
and  there  situated,  and  did  then  and  there  and 
thereby  unlawfully  prevent  the  entire  view  of  the  in- 
terior of  said  room  from  said  street  and  highway  upon 
which  said  room  was  then  and  there  situated,  said  day 
being  the  4th  day  of  July,  and  a  day  upon  which  the 
sale  of  intoxicating  liquors  was  prohibited  by  law." 

Appellant's  motions  to  quash  the  indictment,  and  in 
arrest  of  judgment,  on  the  ground  that  the  facts  stated 
in  the  indictment  did  not  constitute  a  pilblic  offense, 
were  overruled.    Exceptions  were  taken. 

The  overruling  of  these  motions  are  the  errors  as-  ' 
signed.  They  present  the  question  of  the  sufficiency 
of  the  indictment.  Appellant's  "first  objection  to  the 
indictment  is  that  it  fails  to  charge  that  appellant  was 
operating  under  a  liquor  license  issued  to  him  since 
the  'Nicholson  Law'  went  into  effect,"  claiming  that 
the  portion  of  the  law  applying  to  this  case  does  not 
aCFect  persons  who  obtained  license  to  sell  liquor  be- 
fore it  went  into  effect,  which  was  not  till  the  28th  day 
of  June,  1895,  according  to  the  Governor's  proclama- 
tion. Citing  Suth.  St.  Const.  464-468;  Endlich  Interp. 
St.,  271;  Potter  Dwar.  St.,  p  163  (note);  Cooley  Const. 
Lim.  (2d  ed.),  p.  370,  to  the  effect  that  retrospective 
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laws  are  not  looked  upon  with  favor;  that  where  the 
intention  as  to  being  retrospective  is  doubtful,  the 
statute  will  be  construed  as  prospective  only;  that  it 
should  not  receive  such  construction  as  to  make  it  im- 
pair existing  rights,  create  new  obligations  or  impose 
new  duties,  unless  such  plainly  appear  to  be  the  in- 
tention of  the  legislature;  in  the  absence  of  such 
plain  design  it  should  be  construed  as  prospective 
only. 

We  think  this  question  is  decided  adversely  to  the 
appellant  in  State  v.  Oerhardty  145  Ind.  439,  in  which 
opinion  the  court  says:  "It  may  be  said  that  when  he 
[licensee]  accepted  the  license,  under  the  statute,  and 
embarked  in  the  sale  of  intoxicating  liquors  there- 
under, he  must  be  deemed  to  have  consented  to  all 
proper  conditions  and  restrictions  which  had  been  im- 
posed by  the  legislature,  or  which  might  in  the  future 
be  imposed  in  the  interest  of  the  public  morals  and 
safety,  relative  to  the  traffic  in  such  liquors,  or  to  the 
place  wherein  he  was  granted  a  permit  to  sell  the 
same,  notwithstanding  their  burdensome  character. 
Decker  v.  Sargeanty  125  Ind.  404;  Black  on  Intox.  Liq., 
section  50. 

"A  license  to  engage  in  the  liquor  traffic  is  not  a 
contract  or  grant,  but  a  mere  permit,  and  the  appli- 
cant who  receives  it  does  so  with  the  knowledge  that 
it  is  at  all  time©  within  the  control  of  the  legislature. 
McKinney  v.  Totvn  ofSalem,  77  Ind.  213;  State^  car  rel. 
V.  5o7iwe/Z,  119  Ind.  494;  Moore  v.  City  of  Indianapolis^ 
120  Ind.  483;  Black  on  Intox.  Liq.,  section  51." 

We  do  not  question  the  correctness  of  the  proposi- 
tion of  law  asserted  by  appellant's  learned  counsel, 
but  we  do  not  deem  this  provision  retroactive.  It  is 
intended  to  regulate  the  manner  of  conducting  a  busi- 
ness which  it  is  conceded  the  legislature  possesses  the 
right  to  regulate.     It  provides  that  certain  restric- 
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tions  and  conditions  shall  apply  to  all  who  are  li- 
cctnsed  to  engage  in  this  business,  whether  they  are 
licensed  before  or  after  the  enactment  of  the  law.  It 
applies  only  to  the  conduct  of  the  business  after  it 
takes  effect.  Appellant  contends  that  if  section  4, 
upon  which  this  prosecution  is  based,  is  made  to  apply 
to  those  who,  before  its  enactment,  had  been  author- 
ized to  engage  in  the  business,  the  imposition  and 
wrong  of  driving  them  out  of  the  business  in  many 
cases  would  result;  that  they  may  be  located  on  a 
higher  floor,  or  in  a  room  not  fronting  on  a  street  or 
highway,  or  in  one  that  cannot  be  in  view  from  the 
street,  or  they  may  be  tenants  who  have  no  control 
over  the  arrangement  of  the  room,  nor  any  right  to 
remove  painted  windows  or  other  obstructions  to  the 
view. 

Granted  that  this  condition  may  exist,  and  applying 
the  law  in  such  instances,  would  result  in  inconven- 
ience and  expense,  yet  those  accepting  licenses  must 
be  presumed  to  do  so  with  knowledge  of  the  power 
of  the  legislature  to  impose  additional  restrictions 
upon  those  to  whom  they  grant  a  permit. 

The  fact  that  section  7  makes  it  the  duty  of  all 
peace  officers  to  enforce  the  provisions  of  the  act  in 
all  towns  and  cities  in  which  a  saloon  may  hereafter 
be  located,  does  not  excuse  the  officer  from  enforcing 
the  law  and  its  reasonable  regulations  as  to  saloons 
in  existence  at  the  time  of  its  taking  effect.  Appel- 
lant questions  the  sufficiency  of  the  indictment  upon 
the  further  ground  that  it  does  not  charge  a  violation 
of  all  of  section  4,  contending  that  the  language,  "vio- 
lations of  this  or  either  of  the  foregoing  sections," 
means  the  sections  in  their  entirety.  That  section  4, 
above  quoted,  makes  the  provision  for  the  place  where 
a  saloon  may  be  located,  and  its  arrangement  with  ref- 
erence to  the  view  of  the  street  or  highway;  that  the 
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section  is  violated  only  when  a  person  fails  to  comply 
with  it  in  both  regards.  And  in  the  case  at  bar  it  is 
attempted  to  charge  a  violation  of  the  second  part,  by 
maintaining  screens  and  other  obstructions  to  the 
view. 

Under  the  decision  in  State  v.  Qerhardi,  supra^  the 
question  is  not  open  to  discussion.  "The  violation  of  a 
section  of  this  act  may  be,  in  part  or  as  a  whole,  and  in 
either  case  the  penalty  provided  in  section  four  is  pre- 
scribed." 

Appellant  contends  that  in  section  4,  prohibiting  the 
placing  of  screens  during  such  days  and  hours  when 
the  sales  of  such  liquors  are  prohibited  by  law,  that 
the  word  "prohibited"  means  "to  forbid  by  authority, 
to  interdict,  to  hinder,  to  debar,  to  prevent,  to  pre- 
clude, and  that  when  applied  to  the  sale  of  liquors  it 
means  more  especially  to  forbid  it  altogether,  to  en- 
join it  absolutely,  and  that  in  this  sense  the  law  does 
not  prohibit  the  sale  of  intoxicating  liquor  in  the 
State  of  Indiana  on  the  4th  day  of  July."  In  support 
of  this  proposition,  counsel  contend  that  only  two 
statutes  of  our  criminal  code  touch  the  subject, 
namely,  section  2195,  Burns'  R.  S.  1894  (2099,  R.  S. 
1881),  which  says  that  "It  shall  be  unlawful  for  any 
druggist  or  druggist's  clerk  to  sell,  barter,  or  give 
away  any  spirituous,  vinous,  malt  or  other  intoxica- 
ting liquor  on  Sunday;  or  upon  the  fourth  day  of 
July,"  etc.,  and  section  2194,  Burns'  R.  S.  1894  (2098, 
R.  S.  1881), which  reads:  "Whoever  shall  sell, barter,  or 
give  away,  to  be  drunk  as  a  beverage,  any  •  ♦  • 
intoxicating  liquor,  upon  Sunday,  the  fourth  day  of 
July,  ♦  ♦  ♦  shall  be  fined."  And  insisting  that  the 
act  is  not  forbidden,  only  a  penalty  declared  against 
it;  that  the  inhibition  is  not  general,  not  in  all  cases 
nor  for  all  purposes;  that  it  interdicts  sales  only 
when  it  is  to  be  drunk  as  a  beverage,  and  permits  it 
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for  medicinal,  scientific,  etc.,  purposes,  except  only 
"to  be  drunk  as  a  beverage;"  that  the  law  under  dis- 
cussion does  not  say  "liquor  dealers  shall  not  main- 
tain screens  in  their  places  of  business  at  times  when 
liquors  may  not  lawfully  be  sold  as  a  beverage,  but 
during  such  days  when  sales  are  prohibited  by  law;" 
that  it  must  mean  "at  hours  and  seasons  when  sales 
are  forbidden  always,  everywhere,  to  all,"  and  that  is 
the  meaning  of  the  word  "prohibited;"  and  that  the 
4th  day  of  July  not  being  one  upon  which  the  sale  of 
liquor  is  prohibited  by  law,  the  indictment  charges  no 
offense,  and  the  court  erred  in  overruling  the  motions 
to  quash,  and  in  arrest  of  judgment.  We  cannot  con- 
cur in  this  proposition.  The  statute,  without  in  terms 
forbidding  the  sale,  provides  a  penalty.  It  is  the  pen- 
altv  which  is  effective  in  the  enforcement  of  laws. 
The  enactment  of  the  penalty  is  equivalent  to  forbid- 
ding the  act,  and  while  this  may  not  "prohibit"  in  the 
sense  of  preventing  all  sales,  it  provides  for  the  pun- 
ishment of  such  as  may  be  made  contrary  to  the  stat- 
ute. See  Heddrich  v.  State,  101  Ind.  564,  51  Am.  Rep. 
768. 

Another  error  assigned  is  the  overruling  of  the  mo- 
tion for  a  new  trial.  The  motion  for  a  new  trial  was 
on  the  ground  that  the  court  erred  in  giving  each  in- 
struction given,  and  that  the  verdict  was  contrary  to 
the  law  and  to  the  evidence. 

The  evidence  shows  that  the  defendant  (appellant) 
kept  a  saloon  in  Hobart;  that  on  the  4th  day  of  July, 
1895,  he  had  screens  and  curtains  at  the  door  of  his 
saloon,  and  blinds,  curtains  and  pictures  in  the  win- 
dows towards  the  street,  preventing  and  obstructing 
the  view  into  the  saloon. 

Hans  Hanson  testified  that  on  the  4th  dav  of  Julv, 
1895,  the  saloon  was  arranged  with  curtains  extend- 
ing about  six  feet  from  the  sidewalk  (the  floor),  and 
that  pictures  were  below  the  glass  and  the  curtains. 
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He  testified  that  he  could  not  see  in  between  the  pic- 
tures and  the  wall  or  the  door  on  either  side.  The  de- 
fendant testified  that  the  view  of  the  interior  of  the 
room  was  not  materially  obstructed.  There  is  evi- 
dence to  sustain  the  verdict,  and  this  court,  under  the 
rule,  cannot  reverse  the  judgment  on  the  evidence. 
The  onlv  instruction  discussed  reads  as  follows:  "It 

ft* 

is  not  necessary  in  this  cause  to  show  that  the  view 
of  the  whole  room  was  obstructed,  as  under  the  stat- 
ute it  is  unlawful  in  that  manner  to  obstruct  the 
view  of  any  part  of  the  room  where  intoxicating  liq- 
uors are  so  sold.  So,  I  instruct  you,  so  far  as  this 
branch  of  the  case  is  concerned,  that  if  the  defendant 
obstructed  the  view  of  any  material  part  of  the  room 
in  which  the  liquor  was  so  sold,  that  this  is  prohibited 
by  law.  It  is  not  necessary  to  show  that  the  obstruc- 
tion consisted  in  the  maintaining  or  in  having  or  ar- 
ranging all  of  these  different  methods  of  obstruction 
that  are  mentioned  in  this  indictment.  If  he  ob- 
structed the  view  in  the  manner  I  have  explained  to 
you  by  means  of  any  of  these  things  that  are  men- 
tioned in  the  indictment,  there  would  be  a  violation 
of  the  law,  so  far  as  this  branch  of  the  case  is  con- 
cerned." 

Appellant  bases  his  claim  of  error  upon  the  inter- 
pretation given  by  the  court  to  the  language  of  the 
statute,  "the  entire  view,"  and  that  in  giving  it,  the 
court  went  far  bevond  the  letter  of  the  law.  We  un- 
derstand  the  position  of  the  learned  counsel  for  ap- 
pellant to  be  that  the  provision  is  not  violated  unless 
a  view  of  the  room  is  wholly  obstructed;  in  other 
words,  if  a  view  is  given  of  a  part  of  the  room,  the 
statute  is  not  violated.  We  believe  that  this  interpre- 
tation of  the  statute  is  inconsistent  with  the  evident 
aims  of  the  legislature  and  the  object  it  sought  to  ac- 
complish.   One  purpose  of  the  law  is  to  prevent  the 
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sale  of  liquor  on  certain  days;  to  render  the  observa- 
tion of  sales  on  such  days  easy,  dealers  are  forbidden 
to  interpose  any  obstruction  between  the  street  and 
the  interior  of  the  room,  which  might  prevent  or  ren- 
der  diflRcult  for  one  on  the  street  or  highway  on  which 
the  saloon  fronts  seeing  what  occurred  inside.  This 
purpose  would  not  be  accomplished  if  a  part  is 
screened  in  which  a  sale  might  be  made. 

The  language  of  the  statute  is:  "And  said  room 
shall  be  so  arranged,  either  with  window  or  glass  door, 
as  that  the  whole  of  said  room  may  be  in  view  from 
the  street  or  highway,  and  no  blinds,  screens  or  ob- 
structions to  the  view  shall  be  arranged,  erected  or 
placed  so  as  to  prevent  the  entire  view  of  said  room 
from  the  street,"  etc. 

It  is,  we  think,  clear  from  all  the  language  used  that 
the  legislature  intended  that  no  material  part  of  the 
room  fronting  the  highway  in  which  sales  might  be 
made  should  be  hidden,  by  means  named  in  the  stat- 
ute, from  the  view  of  persons  passing  in  front  thereof. 

We  think  the  instruction  fairly  stated  the  law  of 
that  branch  of  the  case,  and  that  there  is  no  error  in 
the  record. 

Judgment  affirmed. 

Wiley,  J.,  took  no  part. 


Sargent  et  al.  v,  Robertson, 

[No.  2,143.     Filed  April  20,  1897.] 

CJONTRAOT. — Consideration. — A  promise  to  do  what  the  promisor  is 
tmder  a  previous  valid,  legal  obligation  to  do,  is  insufficient  as  a  con* 
sideration  for  an  agreement  of  which  it  constitutes  a  part.    p.  J^l. 

Sake. — Executory. — May  he  Abandoned  by  Agreement  of  all  the  Parties. 
— A  contract  which  is  wholly  executory  may  be  abandoned  by  the 
agreement  of  aU  the  parties,  the  renunciation  of  each  party  of  his 
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rights  under  the  contract  being  a  sufficient  consideration  for  his 
release  from  obligation  by  the  other  parties,  pp,  4£1,  4SS. 
Landlord  and  Tenant. — Oral  Modijlcation  of  Lease,— Consideration, 
— ^An  oral  modification  of  a  lease  of  certain  real  estate  for  coal  min- 
ing purposes,  providing  for  the  payment  of  a  smaller  royalty,  the 
lessor  agreeing  to  the  change  in  order  to  induce  the  lessee  to  remain 
in  possession  and  operate  the  mine,  is  supported  by  a  sufficient  con- 
sideration where  it  is  shown  that  the  lease,  as  modified,  was  acted 
upon  and  carried  out  to  the  acceptance  of  all  concerned  for  many 
years,   pp,  421-4^8. 

'     From  the  Warrick  Circuit  Court.  Affirmed, 

W,  Reistevy  I.  Taylor ^  W.  Taylor  and  L.  Taylor^  for 
appellants. 

S.  B.  Hatfield,  J.  A.  Hemenway,  F.  H.  Hatfield  and 
^4.  J,  Rutledge,  for  appellee. 

Black,  J. — The  complaint  of  the  appellants  against 
the  appellee  contained  two  paragraphs.  In  both,  it 
was  shown  that  on  the  12th  of  January,  1881,  one  O. 
P.  Sargent  being  the  owner  in  fee  simple  of  certain 
lands  in  Warrick  county,  he  and  the  appellee  exe- 
cuted  a  written  agreement,  which  was  made  an  ex- 
hibit, whereby  said  Sargent  demised  and  let  sjiid 
lands  to  the  appellee  for  the  sole  purpose  of  mining 
and  removing  therefrom  the  coal  lying  below  the  sur- 
face, in  consideration  whereof,  the  appellee  cove- 
nanted and  agreed  to  enter  upon  said  lands,  sink  a 
shaft  to  the  bed  of  the  coal,  and  have  the  same  com- 
pleted and  ready  for  operation  within  twelve  months 
from  the  date  of  the  lease,  and  from  thence  to  dig  and 
mine  the  coal,  and  to  pay  said  Sargent  for  all  salable 
coal  at  the  rate  of  forty  cents  per  hundred  bushels  of 
eighty  pounds  per  bushel;  payment  to  be  made 
monthly.  It  was  provided  that  if  the  appellee  failed 
to  comply  with  the  above  stipulations,  the  lease 
should  be  null  and  void.  By  the  terms  of  the  lease 
the  appellee  reserved  the  right  to  all  slack  coal  for 
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fuel  for  the  engine,  and  said  Sargent  reserved  the 
right,  at  all  reasonable  hours,  to  inspect  the  appel- 
lee's mining  book,  and  the  right  to  enter  and  survey 
the  mine.  The  appellee  further  reserved  the  right  to 
remove  all  buildings,  fixtures  and  machinery  from 
said  lands  whenever  the  same  were  worked  out.  It 
was  also  stipulated  that,  "if  the  works  shall  be  shut 
down  for  ninety  days,"  the  lease  should  be  null  and 
void. 

It  was  alleged  in  both  paragraphs  that  in  April, 
1886,  said  lessor  died  intestate,  seized  of  the  reversion 
of  said  premises;  and  the  appellants  were  shown  to 
be  heirs  of  the  lessor,  and  also  purchasers  from  his 
other  heirs. 

In  the  first  paragraph  it  was  alleged  that  the  lessor 
and  all  the  parties  seized  of  the  reversion  performed 
all  the  conditions  on  their  part;  that  the  appellee, 
from  the  31st  of  November,  1886,  to  March  31st,  1895, 
mined  a  specified  number  of  bushels  of  salable  coal; 
that  during  that  period  he  paid  a  certain  sum,  leav- 
ing a  balance  designated  due  and  unpaid,  as  shown 
by  a  bill  of  particulars  filed  with  the  complaint. 

In  the  second  paragraph  it  was  alleged  that  the  ap- 
pellee, upon  the  execution  of  the  lease,  entered  said 
premises  under  it  and  failed  to  pay  the  installment 
of  rent  coming  due  on  the  11th  day  of  May,  1895.  A 
formal  demand,  before  sunset,  and  a  refusal  were 
averred;  and  it  was  alleged  that  the  rent  still  re- 
mained due  and  unpaid;  and  that  the  appellee  unlaw- 
fully held  over,  etc. 

The  complaint  demanded  judgment  for  possession 
and  damages,  and  also  for  the  balance  of  rent  unpaid. 

Issues  were  formed  and  tried,  and  the  appellants 
here  assign  as  errors  the  overruling  of  their  demurrers 
to  the  third  and  fourth  paragraphs  of  the  appellee's 
answer. 
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We  do  not  find  in  the  record  any  demurrer  to  the 
fourth  paragraph  of  answer.  In  the  third  paragraph 
it  was  alleged,  in  substance,  that  after  the  execution 
of  the  lease,  and  during  the  lifetime  of  the  lessor,  he 
was  informed  by  the  appellee  that  he  could  not  pay 
the  price  or  royalty  provided  for  in  the  lease,  and 
would  have  to  forfeit  the  same  by  shutting  down  the 
mine  for  a  period  of  ninety  days,  and  thereby  render- 
ing the  lease  void;  that  he  could  not  compete  with 
other  men  engaged  in  mining  coal  in  and  about  the 
place  where  the  mine  was  situated,  and  pay  forty  cents 
per  hundred  bushels  of  eighty  pounds  per  bushel,  be- 
cause of  the  extra  difficulty  in  mining  and  excavating 
coal  under  said  land;  that  unless  he  could  get  said  coal 
for  less  royalty,  he  would  be  forced  to  shut  down  said 
mine  for  ninety  days  and  make  void  said  lease,  and 
then  remove  his  buildings,  shaft  and  fixtures;  when 
it  was  then  agreed  by  and  between  the  appellee  and 
said  O.  P.  Sargent,  in  order  to  prevent  a  forfeiture  of 
said  lease,  and  keep  said  mine  running,  and  to  secure 
to  said  Sargent  a  royalty  from  said  mine,  and  allow 
appellee  to  mine  said  coal,  that  the  rent  or  royalty 
should  be  changed  from  forty  cents  to  twenty-cents 
per  hundred  bushels  at  eighty  pounds  per  bushel;  that 
pursuant  to  said  agreement  said  O.  P.  Sargent  ac- 
cepted from  appellee  twenty-five  cents  per  hundred 
bushels  royalty  for  all  coal  mined  under  said  lease, 
and  appellee  paid  the  same  in  full;  that  long  after 
the  death  of  said  O.  P.  Sargent,  the  administrator  of 
his  estate,  in  a  proceeding  in  the  court  below,  by 
order  of  the  court,  made  a  full  settlement  with  ap- 
pellee, and  appellee  paid  him  twenty-five  cents  per 
hundred  bushels  in  full  satisfaction  of  all  said  claim 
for  royalty;  that  under:  said  new  contract  said  mine 
was  operated  under  said  lease  at  said  reduced  rate  up 
to  the  time  of  the  filing  of  the  complaint  herein,  and 
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said  royalty  of  twenty-five  cents  per  hundred  bushels 
was  fully  paid  to  the  heirs  of  said  O.  P.  Sargent,  the 
appellants,  at  said  rate,  up  to  the  time  of  bringing  this 
suit,  which  appellants  accepted  in  full  settlement  of 
their  said  claim. 

It  is  contended  by  the  appellants  that  the  new  con- 
tract upon  which  the  appellee  based  his  defense  in  the 
third  paragraph  of  answer  was  an  agreement  without 
consideration,  and  that,  therefore,  this  answer  was  in- 
sufficient. 

It  is  a  familiar  rule,  that  a  promise  to  do.  what  the 
promisor  is  under  a  previous  valid,  legal  obligation  to 
do,  isjufficient  as  a  consideration  for  an  agreement  of 
which  it' constitutes  a  part.  Ford  v.  Garner^  15  Ind. 
298;  Reynolds  v.  Nugent ^  25  Ind.  328;  Smith  v.  Tyler,  51 
Ind.  512. 

A  contract  which  is  wholly  executory  may  be  dis- 
charged and  abandoned  by  the  agreement  of  all  the 
parties;  the  renunciation  by  each  party  of  his  rights 
under  the  contract  being  a  sufficient  consideration  for 
his  release  from  obligation  by  the  other  parties. 
.  It  is,  in  effect,  contended  on  behalf  of  the  appellants 
thiat,  while  this  is  true,  yet  when  the  contract  has  been 
acted  upon,  and  in  part  performed,  the  obligations  of 
the  parties  cannot  be  discharged  by  agreement  with- 
out a  new  consideration,  and  that  in  the  case  before 
us  a  sufficient  consideration  for  the  new  arrangement 
doe&  not  appear. 

It  is  not  expressly  stated  in  the  third  paragraph  'of 
answer  that  the  new  agreement  was  made  after  work 
had  been  commenced  under  the  written  agreement, 
but  the  pleading  is  treated  by  counsel  as  proceeding 
upon  such  theory;  and  it  contains  averments  consist- 
ent therewith,  and  is  subject  to  such  construction 
upon  demurrer. 

By  the  terms  of  the  new  arrangement  no  change 
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was  made  whereby  Sargent  was  to  do  or  give  anything 
other  than  was  required  of  him  under  the  written 
lease;  and  the  only  change  made  was  that  the  appel- 
lee should  pay  twenty-five  cents  instead  of  forty  cents 
per  hundred  bushels  of  coal  of  eighty  pounds  per 
bushel. 

Did  the  facts  shown  in  the  answer  furnish  sufficient 
consideration  for  the  new  agreement? 

In  Monroe  v.  Perking ,  9  Pick.  (Mass.)  298,  20  Am. 
Dec.  475,  the  plaintiff  had  been  employed  by  the 
defendants  by  contract  under  seal  for  the  erection  of 
^  hotel,  for  a  certain  sum.  The  action  was  indehitatns 
assumpsit  for  work  done,  materials  furnished,  etc.  The 
defense  was  that  the  work  was  done  and  the  materials 
were  furnished  on  the  special  contract  under  seal, 
which  was  produced  in  evidence.  The  plaintiff  was 
permitted  to  introduce  evidence  that,  after  he  had 
partly  finished  the  work,  he  expressed  regrets  at  hav- 
ing undertaken  it,  and  was  assured  by  the  defendants 
that  he  should  not  suffer,  and  that  the  work  was  car- 
ried on  and  finished  upon  their  engagement  and  prom- 
ise that  he  should  have  reasonable  compensation, 
without  regard  to  the  special  contract.  It  was  held 
that  this  parol  evidence  was  admissible  to  show 
waiver  of  the  sealed  contract.  It  being  contended 
that  the  parol  promise  was  without  consideration,  the 
court  said:  "This  depends  entirely  on  the  question 
whether  the  first  contract  was  waived.  The  plaintiff 
having  refused  to  perform  that  contract,  as  he  might 
do,  subjecting  himself  to  such  damages  as  the  other 
parties  might  show  they  were  entitled  to  recover,  he 
afterward  went  on  upon  the  faith  of  the  new  promise 
and  finished  the  work.  This  was  a  sufficient  consid- 
eration. If  Payne  and  Perkins  were  willing  to  accept 
his  relinquishment  of  the  old  contract  and  proceed  on 
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a  new  agreement,  the  law,  we  think,  would  not  pre- 
vent it." 

In  LaUhnore  v.  Harserty  14  Johns.  330,  the  plaintiffa 
had  entered  into  an  agreement  with  the  defendant, 
under  seal,  to  perform  certain  work  for  a  stipulated 
sum,  under  a  penalty.  After  some  part  of  the  work 
was  done,  the  plaintiffs  became  dissatisfied  with  the 
agreement  and  determined  to  abandon  the  work, 
when  the  defendant  agreed  that  if  the  plaintiffs  would 
go  on  and  complete  the  work  he  would  pay  them  by 
the  day  for  their  labor  and  materials  found,  without 
reference  to  the  written  contract.  It  was  held  that  if 
the  plaintiffs  chose  to  incur  the  penalty  for  nonfulfill- 
ment of  the  special  contract,  they  had  a  right  to  do  so, 
and  notice  of  such  intention  having  been  given  to  the 
defendant,  upon  which  he  entered  into  the  new  agree- 
ment, there  was  a  sufficient  consideration  for  his 
promise,  and  the  plaintiff  might  recover  under  the 
substituted  agreement. 

In  Bishop  v.  BussCj  69  111.  403,  there  was  a  contract, 
not  under  seal,  for  the  building  of  a  house  by  the  plain- 
tiffs for  the  defendant,  at  certain  prices  specified. 
After  the  work  had  been  commenced,  the  plaintiffs 
informed  the  defendant  that  they  could  not  and  would 
not  go  on  under  the  contract,  and  must  abandon  it; 
when  the  defendant  told  the  plaintiffs  to  go  on  and 
finish  the  job,  and  he  would  pay  them  what  was  right 
for  it.  It  was  held  that  the  new  contract  had  a  suffi- 
cient consideration.  The  court  said,  that  upon  the 
failure  of  the  plaintiffs  to  perform  the  contract  the 
defendant  could  have  recovered  damages  occasioned 
by  the  breach;  but  that  he  may  have  considered  this 
of  less  advantage  to  him  than  the  completion  of  the 
building,  and  if  so,  that  of  itself  would  have  been  a 
sufficient  consideration  to  support  the  new  agreement. 
Vol.  17—27 
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In  Raymond  v.  Krauskopf,  87  la.  602,  54  N.  W.  432, 
the  plaintiff,  in  April,  leased  to  the  defendant  a  farm 
of  forty  acres  for  a  year;  the  lease  being  in  writing  and 
requiring  the  defendant  to  deliver  in  November,  six- 
teen bushels  of  corn  per  acre.  In  June,  storms  injured 
the  growing  corn,  and  the  defendant  informed  the 
plaintiff  that  there  would  not  be  enough  corn  raised 
to  pay  the  rent,  and  that  he  would  not  farm  the  land 
unless  a  new  arrangement  were  made;  and  he  pro- 
posed to  surrender  the  land  and  obtain  employment 
by  the  month;  whereupon  the  plaintiff  told  the  de- 
fendant to  farm  the  land,  and  the  plaintiff  would  ac- 
cept one-half  of  the  corn  raised  in  full  of  all  demands 
for  the  rent.  The  defendant  then  replanted  the  com, 
farmed  the  land  during  the  season,  and  delivered  to 
plaintiff  200  bushels  of  corn,  retaining  only  150 
bushels  himself.  The  action  was  to  recover  the  value 
of  the  480  bushels  of  corn  required  to  make  up  the 
quantity  provided  for  in  the  written  lease.  It  was 
held  that  there  was  a  sufficient  consideration  to  sup- 
port the  second  agreement. 

Ten  Eyck  v.  Sleeper  (Minn.),  67  N.  W.  1026,  was  an 
action  upon  a  written  lease  of  a  hotel,  to  recover 
rent  as  stipulated  in  the  lease,  which  by  its  terms  ran 
for  ten  years  from  1890,  at  a  monthly  rental  of 
$500.00,  the  lessee  to  keep  the  premises  in  repair.  The 
lessee  took  possession  under  the  lease.  In  1893,  the 
tenant  complained  to  the  landlord  of  the  depression 
in  business,  and  declared  that  he  was  unable  to  pay 
the  rent  as  agreed;  and  soon  thereafter,  being  insol- 
vent and  unable  to  pay  rent  as  agreed,  he  refused  to 
pay  further  rental,  and  refused  to  continue  to  oceupr 
the  premises  under  the  lease,  and  notified  the  land- 
lord that  he  would  pay  no  more  rent  under  or  accord- 
ing to  its  terms  and  would  vacate  the  premises. 
Thereupon,  the  parties  executed  an  agreement,  writ- 
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ten  on  the  back  of  the  lease,  whereby  it  was  agreed 
that  the  rent  should  be  reduced  to  f350.00  per  month 
until  1897,  and  that  the  landlord  should  make  certain 
repairs.  The  tenant  continued  to  occupy  the  premises 
as  before,  and  paid  rent  under  the  modified  lease,  for 
which  receipts  in  full  were  given,  for  sixteen  months, 
when  he  became  insolvent  and  unable  to  carry  on  the 
hotel.  It  was  held  that  the  modification  rested  on  a 
sufficient  consideration.  See,  also,  Cooke  v.  Murphy^  70 
111.  96;  Jaffray  &  Co.  v.  Greenhaum,  64  la.  492,  20 
N.  W.  776;  Stewart  v.  Keteltas,  36  N.  Y.  388;  Conk- 
ling  V.  Tattle,  62  Mich.  630,  18  N.  W.  392;  Holmes 
V.  Doane,  9  Cush.  136;  Rollins  v.  Marsh,  128  Mass. 
116. 

The  doctrine  of  these  cases  has  been  applied  in  this 
State.  In  Mills  v.  Riley,  7  Ind.  137,  a  special  contract 
for  work  and  labor  had  been  in  part  performed,  when 
it  was  abandoned  by  mutual  consent  of  the  parties, 
and  work  in  continuation  of  that  already  done  under 
the  contract  was  afterward  performed,  under  a  new  ar- 
rangement. It  was  held  that  the  original  contract  did 
not  govern  in  limiting  the  price  and  designating  the 
article  in  which  payment  was  to  be  made. 

In  Coyncr  v.  Lynde,  10  Ind.  282,  it  was  held,  that 
when  a  contract  for  work  is  abandoned  by  one  of  the 
parties,  the  other  party  has  his  election  whether  to 
sue  for  nonperformance,  or  to  obtain  the  completion 
of  the  work  by  a  new  arrangement;  and  that  if  in 
making  such  new  arrangement  or  agreement,  new  or 
additional  promises  be  made  by  him  to  the  other  party 
dependent  upon  the  completion  of  the  work,  and  the 
latter,  in  consideration  of  such  new  promises,  com- 
pletes the  work,  such  new  promises  should  be  held 
binding. 

In  that  case  the  plaintiff  was  a  contractor  for  the 
construction  of  a  portion  of  a  railroad.    The  defend- 
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ants  agreed  with  the  plaintiflf  to  complete  a  portion  of 
the  latter's  contract,  for  which  the  defendants  were 
to  receive  from  the  railroad  company  the  same  rates 
that  the  plaintiff  was  to  receive,  and  the  defendants 
were  to  pay  the  plaintiff  a  certain  portion  of  the  smn 
so  received.  The  snit  was  to  recover  that  sum.  An 
answer  was  held  sufficient  which  alleged  that  after 
the  parties  had  entered  into  the  agreement  sued  on,  it 
was  ascertained  that  the  prices  at  which  the  plaintiff 
had  undertaken  with  the  company  to  do  the  work 
were  greatly  inadequate;  that  it  would  be  a  losing 
business  to  prosecute  the  work;  that  upon  such  dis- 
covery, the  defendants  determined  to  abandon  the  con- 
tract and  to  leave  the  plaintiff  to  perform  it;  that  he, 
knowing  he  would  suffer  loss  to  complete  it  himself 
at  the  prices,  in  view  of  such  facts,  and  to  induce  the 
defendants  to  go  on  with  the  work  and  not  throw  it  on 
his  hands,  agreed  that  if  the  defendants  would  con- 
tinue the  work  to  completion,  and  procure  additional 
pay  from  the  company,  which,  with  the  amount  agreed 
to  be  paid  to  the  plaintiff,  would  enable  them  to  com- 
plete the  work  and  save  him  from  prosecuting  it,  the 
plaintiff  would  release  the  defendants  from  said  pay- 
ment; and  that  relying  on  this  promise  and  an  agree- 
ment of  the  company  to  pay  them  an  additional  com- 
pensation, they  completed  the  work. 

In  the  written  contract  involved  in  the  case  at  bar, 
the  provision  relating  to  the  shutting  down  of  the 
works  for  ninety  days  is  to  be  regarded  as  having  been 
inserted  for  the  benefit  of  the  landowner,  Sargent,  and 
it  did  not  rest  with  the  appellee  alone  to  terminate  all 
obligation  on  his  part  under  the  contract  by  so  ceas- 
ing, without  the  consent  of  the  other  party,  the  work 
which,  by  other  portions  of  the  instrument,  he  was  re- 
quired to  prosecute. 

It  was  not  provided  in  the  contract  that  it  should 
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be  optional  with  the  appellee  to  cease  operations  and 
remove  the  buildings,  fixtures  and  machinery  at  any 
time  when  he  might  be  pleased  to  do  so  before  the 
land  should  be  worked  out.  And  yet  it  was  within 
the  power  of  the  appellee  by  actually  ceasing  opera- 
tions, to  cause  the  mine  to  lie  unworked,  to  compel 
the  landowner  to  work  himself,  or  to  drive  him  to  seek 
a  contract  with  some  third  person. 

When  the  appellee  informed  O.  P.  Sargent  of  the 
inability  of  the  former  to  perform  the  contract  at  the 
price  per  hundred  bushels  of  coal  therein  agreed  upon, 
and  stated  his  reasons  therefore,  and  told  said  Sargent 
that  the  appellee  would  be  forced  to  shut  down  the 
mine,  as  alleged  in  the  answer,  said  Sargent  thus  had 
presented  to  him  a  choice  between  reliance  upon  his 
right  to  treat  the  contract  as  renounced  by  the  appel- 
lee, so  far  as  future  mining  was  concerned,  and  to  pur- 
sue the  recovery  of  such  damages  as  he  may  have  sup- 
posed would  be  awarded  in  an  action  for  breach  of  the 
contract,  on  the  one  hand,  and,  on  the  other  hand,  his 
acceptance  of  the  alternative  proposed  by  the  appel- 
lee. He  may  have  regarded  the  amount  recoverable 
at  law  as  uncertain,  and  the  prospect  of  actual  bene- 
fit through  resort  to  legal  proceedings  as  doubtful  or 
hopeless,  and  he  may  have  considered  the  arrange- 
ment proposed  as  more  beneficial  than  any  other  that 
he  could  make  for  the  working  of  the  mine.  He  ap- 
pears to  have  chosen  to  make  the  new  arrangement, 
whereby  he  secured  the  continuance  of  mining  opera- 
tions by  the  appellee. 

Whatever  the  true  technical  character  of  the  con- 
tractual relations  of  the  parties,  we  are  here  dealing 
with  a  particular  dispute  as  to  their  rights  arising 
from  their  acts  under  those  relations. 

Upon  the  proof  of  the  facts  alleged  in  the  answer, 
they  might  be  regarded  as  sufficient  to  sustain  a  con- 
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elusion  that  the  old  contract  was  rescinded  by  mutual 
agreement,  and,  it  having  been  thus  abandoned,  that 
the  modified  contract  was  substituted  in  its  place. 

The  new  arrangement  did  not  end  with  the  making 
of  the  oral  modification,  but  the  new  arrangement  was 
acted  upon  and  carried  out  to  the  acceptance  of  all 
concerned  for  many  years,  and  up  to  the  institution  of 
this  action.  In  the  decided  cases  much  stress  is  prop- 
erly laid  upon  such  carrying  into  effect  of  the  new 
contract  by  the  subsequent  conduct  of  the  parties. 

It  would  seem  that  it  would  be  a  reproach  to  the 
law  if  any  of  its  rules  were  so  inflexible  that  in  their 
application  the  courts  could  not  find  a  way  to  refuse 
to  lend  their  aid  to  such  an  inequitable  demand  as 
that  of  the  appellants  is  shown  to  be  by  the  answer 
under  review. 

The  judgment  i«  affirmed. 


Baker  v.  Born. 

[No.  3,1»7.     Filed  April  21.  1897.] 


Bailments. — Orain  Deposited  With  Warehouseman, — ^Where  a  ware- 
housemau  receives  grain  on  deposit  from  the  owner,  to  be  mingled 
with  other  grain  in  a  common  receptacle  from  which  sales  are  made, 
the  warehouseman  keeping  at  all  times  sufficient  grain  of  like  kind 
and  quality  for  the  depositor,  and  ready  for  delivery  to  him  upon 
demand,  the  contract  is  one  of  bailment,   p.  402. 

Conversion. — Plaintiff  Must  be  the  Owner  or  Entitled  to  Possession.— 
A  person  cannot  maintain  an  action  for  conversion  where  he  neither 
owns  nor  is  entitled  to  possession  of  the  property  alleged  to  be  con- 
verted,   p.  JfOS. 

Same. — Sufficiency  of  Complaint  in  Action  Against  Warehouseman,— 
In  an  action  against  a  warehouseman  for  the  conversion  of  certain 
com  deposited  with  him,  the  complaint  should  allege  that  prior  to 
the  commencement  of  the  action  defendant  did  not  have  a  sufficient 
quantity  of  com  of  the  kind  and  quality  deposited  with  him  ^vith 
which  to  meet  a  demand  by  plaintiff ;  that  a  demand  was  made ; 
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that  storage  charges  and  expenses  were  tendered,  or  that  storage 
charges  had  not  attached,  pp.  404,  405, 
Same. — Complaint  in  Action  Against  Warehouseman. — An  allegation 
in  a  complaint  in  an  action  against  a  warehouseman  for  conversion 
of  a  quantity  of  com  deposited  with  him,  that  on  and  before  a  specified 
date  defendant  had  no  com  in  his  warehouse  or  under  his  control, 
of  the  quality  of  plaintiff's  com  deposited  prior  to  a  specified  e&rlier 
date,  but  had  sold  such  com,  is  not  equivalent  to  an  allegation  that  on 
a  day  certain  the  defendant  did  not  have  in  his  warehouse  sufficient 
com  of  the  kind  and  quality  deposited  by  plaintiff,     p.  4O6, 

From  the  Tippecanoe  Superior  Court.  Affirmed, 

J.  M.  La  Rue,  W,  C.  Mitchell  and  Thompson  & 
StormSy  for  Appellant 

Caldwell  &  Caldwell,  for  appellee. 

Henley,  J. — The  complaint  in  this  case  is  short, 
and  probably  states  the  facte  in  as  brief  a  form  as 
could  be* done  by  the  court,  and  is  as  follows: 

"The  plaintiff,  Helen  C.  Baker,  complains  of  Samuel 
Born,  defendant,  and  says,  that  during  the  years  1892, 
1893,  and  1894,  said  defendant  was  a  warehouseman, 
doing  business  in  the  city  of  Lafayette,  in  said  county 
and  State,  and  during  said  years  this  plaintiff,  then 
Helen  C.  Pickering,  stored  in  said  defendant's  ware- 
house 863  bushels  and  6  pounds  of  corn,  525  bushels 
and  60  pounds  in  1892  and  1893,  the  last  being  de- 
posited July  18,  1893,  and  337  bushels  and  14  pounds 
in  1894,  the  last  delivery  being  April  24,  1894;  that 
the  corn  deposited  in  1892  and  1893  was  sold  by  said 
defendant  without  any  notice  to  this  plaintiff,  a  short 
time  after  it  was  deposited  in  said  warehouse,  the 
exact  time  of  said  sale  being  unknown  to  this  plain- 
tiff, but  she  charges  within  three  months  of  the  time 
when  deposited,  and  the  corn  deposited  in  1894  was 
also  sold  by  said  defendant  without  notice  to  plaintiff, 
within  three  months  of  the  time  when  it  was  de- 
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posited,  and  in  both  cases  the  proceeds  of  said  corn 
were  converted  by  defendant  to  his  own  use  as  soon  as 
sold ;  that  on  or  before  the  1st  day  of  November,  1893, 
said  defendant  had  no  corn  in  his  warehouse  of  the 
quality  of  plaintiff's  corn  or  under  his  control,  de- 
posited prior  to  August  1,  1893;  that  on  or  before 
October  10,  1894,  he  had  no  corn  in  his  warehouse  of 
the  quality  of  plaintiff's  corn  deposited  prior  to  July 
1,  1894,  but  in  both  instances  had  sold  all  such  com; 
that  said  corn  at  the  time  the  same  was  sold  was 
worth  40  cents  a  bushel;  that  afterwards  and  before 
the  bringing  of  this  suit,  said  defendant  denied  hav- 
ing any  of  plaintiff's  corn  in  store,  and  refused  to  pay 
her  anything  for  said  corn;  that  the  value  of  said  corn 
at  40  cents  per  bushel,  with  interest  thereon  from  the 
date  of  its  conversion,  is  due  and  unpaid.  Wherefore, 
plaintiff  brings  suit  and  demands  judgment  for  the 
value  of  said  corn  and  interest  thereon  from  date  of 
sales  thereof,  being  altogether  $500.00,  and  for  all 
other  just  relief." 

At  the  same  time  appellant,  who  was  the  plaintiff 
below,  filed  interrogatories  to  be  answered  by  appellee 
under  oath.  Appellee  moved  to  strike  out  all  the  in- 
terrogatories submitted,  which  motion  was,  by  the 
court,  sustained,  except  as  to  the  interrogatories 
therein  numbered  one  and  two.  To  this  ruling  of  the 
court  appellant  excepted.  Appellee  demurred  to  the 
complaint,  stating  as  a  reason,  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  to  the  complaint  was  sustained,  to 
which  ruling  appellant  excepted,  and  the  appellant 
declining  to  plead  further,  judgment  was  rendered  in 
favor  of  appellee. 

The  errors  assigned  are,  (1)  that  the  court  below 
erred  in  sustaining  appellee's  demurrer  to  appellant's 
complaint;  (2)  that  the  court  below  erred  in  sustaining 
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appellee's  motion  to  strike  out  the  interrogatories 
filed  with  appellant's  amended  complaint. 

It  appears,  from  the  complaint,  that  appellee  was 
conducting  a  warehouse  where  grain  was  received  and 
stored,  and  from  which  he  made  sales;  that  appellant 
stored  corn  with  appellee  in  the  ordinary  course  of  the 
business,  with  no  special  contract  that  the  corn  was  to 
be  treated  in  any  manner  different  from  that  of  other 
depositors. 

It  is  the  law  in  this  State,  that  where  a  warehouse- 
man receives  grain  on  deposit  from  the  owner,  to  be 
mingled  with  other  grain  in  a  common  receptacle  from 
which  sales  are  made,  the  warehouseman  keeping  at 
all  times  sufficient  grain  of  like  kind  and  quality  for 
the  depositor,  and  ready  for  delivery  to  him  upon  de- 
mand, the  contract  is  one  of  bailment.  Woodward  v. 
SemanSy  125  Ind.  830;  Rice  v.  Nixorij  97  Ind.  97; 
Bottenherg  v.  Nixon^  97  Ind.  106;  Lyon  v.  Lenon,  106 
Ind,  667;  Momingstarv.  Cunningham^  110  Ind.  328. 

The  contract  entered  into  between  the  parties  to 
this  action  was,  then,  a  contract  of  bailment,  and  not 
of  sale. 

An  action  for  conversion  could  not  have  been  main- 
tained, on  the  other  hand,  if  the  facts  alleged  made 
the  contract  one  of  sale,  because,  then  the  ownership 
and  possession  of  the  com  would  have  been  in  ap- 
pellee, and  where  a  person  neither  owns  nor  is  en- 
titled to  the  possession  of  the  property  alleged  to  be 
converted,  he  cannot  maintain  the  action.  Hamilton^ 
Exr.,  V.  ToneTy  an/e,  389;  Hunter  v.  Cronkhite,  9  Ind. 
App.  470. 

The  duty  owing  from  appellee  to  appellant  was  the 
delivery  to  her  upon  demand,  and  upon  her  paying 
any  agreed  storage  charges,  corn  of  the  same  kind  and 
quality  as  he  had  received  from  her.  This  rule  is  ren- 
dered necessary  in  matters  of  this  kind  in  order  to 
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carry  on  the  business  of  handling  the  great  grain 
crops  of  this  country,  for  to  preserve  intact  at  a  public 
warehouse  the  individual  deposits  of  grain  would  be 
well  nigh  impossible. 

Thus,  it  was  said  by  Elliott,  J.,  in  the  case  of  Rice 
V.  Nixotiy  supra,  "It  is  not  unknown  to  us,  nor  can  it  be 
unknown  to  any  court,  for  it  is  a  matter  of  great  pub- 
lic notoriety  and  concern,  that  a  vast  part  of  the  grain 
business  of  the  country  is  conducted  through  the 
medium  of  elevators  and  warehouses,  and  it  cannot 
be  presumed  that  warehousemen  in  receiving  grain 
for  storage^  or  depositors  in  intrusting  it  to  them  for 
that  purpose,  intended  or  expected  that  each  lot, 
whether  of  many  thousand  bushels,  or  of  a  few  hun- 
dred, should  be  placed  in  separate  receptacles;  on  the 
contrary,  the  course  of  business  in  this  great  branch 
of  commerce,  made  known  to  us  as  a  matter  of  public 
knowledge  and  bv  the  decisions  of  the  courts  of  the 
land,  leads  to  the  presumption  that  both  the  ware- 
houseman and  the  depositor  intended  that  the  grain 
should  be  placed  in  a  common  receptacle  and  treated 
as  common  property.  This  rule,  secures  to  the  de- 
positor all  that  in  justice  he  can  ask,  namely,  that  his 
grain  shall  be  ready  for  him  in  kind  and  quantity 
whenever  he  demands  it.  Any  other  rule  would  im- 
pede the  free  course  of  commerce  and  render  it  prac- 
tically impossible  to  handle  our  immense  crops.  It  is 
reasonable  to  presume  that  the  warehouseman  and  his 
depositor  did  not  intend  that  the  course  of  business 
should  be  interrupted,  and  that  they  did  not  intend 
that  the  almost  impossible  thing  of  keeping  each 
lot,  small  or  great,  apart  from  the  common  mass 
should  be  done  by  the  warehouseman.  '  If  the  ware- 
houseman is  not  bound  to  place  grain  in  a  separate 
place  for  each  depositor,  then,  the  fact  that  he  puts 
it  in  a  common  receptacle  with  grain  of  his  own 
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and  that  of  other  depositors,  does  not  make  him  a 
purchaser,  and  if  he  is  not  a  purchaser,  then  he  is  a 
bailee.  In  all  matters  of  contract  the  intention  of 
the  parties  gives  character  and  effect  to  the  transac- 
tion, and  in  such  a  case  as  this  the  circumstances  de- 
clare that  the  intention  was  to  make  a  contract  of 
bailment  and  not  a  contract  of  sale.  The  duties, 
rights  and  liabilities  of  warehousemen  are  prescribed 
by  the  law  as  declared  by  the  courts  and  the  legisla- 
ture, and  as  matter  of  law  it  is  known  to  us  that  a 
warehouseman,  by  placing  grain  received  from  a  de- 
positor in  a  common  receptacle,  and  treating  it  as  the 
usages  of  trade  warrant,  does  not  become  the  buyer 
of  the  grain,  unless,  indeed,  there  is  some  stipulation 
in  the  contract  imposing  that  character  upon  him." 

This  complaint  does  not  allege  that  at  any  time 
prior  to  the  commencement  of  this  action  the  appellee 
did  not  have  a  sufficient  quantity  of  corn  of  the  kind 
and  quality  deposited  with  him  by  appellant  with 
which  to  meet  a  demand  therefor.  It  does  not  allege 
that  prior  to  the  commencement  of  this  action  the  ap- 
pellant demanded  a  return  of  her  corn  deposited,  nor 
that  at  any  time  prior  to  the  filing  of  the  complaint 
appellant  tendered  to  the  appellee  any  amount  due 
appellee  for  storage  and  expenses,  or  aver  that  no 
storage  charges  or  expenses  had  attached  thereto; 
hence  this  cause  does  not  fall  within  the  doctrine  an- 
nounced by  the  Supreme  Court  in  Jordan  v.  Shireman, 
2S  Ind.  136.  This  cause  is  further  distinguished  from 
the  case  of  Jordan  v.  fihireman,  supra,  for  the  reason 
that,  in  the  case  last  mentioned,  the  deposit  was  of  a 
particular  kind  of  wheat  placed  in  a  separate  bin, 
which  w^heat  was  sold  by  the  warehouseman  without 
notice  to  the  owner. 

The  allegation  in  the  appellant's  complaint,  "that 
on  and  before  the  1st  day  of  November,  1893,  said  de- 
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fendant  had  no  corn  in  his  warehouse  of  the  quality 
of  the  plaintiff's  corn,  or  under  his  control  deposited 
prior  to  August  1,  1893;  and  on  and  before  October 
10, 1894,  he  had  no  corn  in  his  warehouse  of  the  quality 
of  plaintiff's  corn  deposited  prior  to  July  1,  1894,  but 
in  both  instances  had  sold  all  such  corn,"  is  not 
equivalent  to  an  allegation,  if,  in  fact,  such  an  allega- 
tion was  material,  that  on  a  day  certain  the  appellee 
did  not  have  in  his  warehouse  sufficient  corn  of  the 
kind  and  quality  deposited  by  appellant  with  him. 

We  do  not  understand  that  it  is  at  all  material 
when  appellee  purchased  the  grain  with  which  to  keep 
his  stock  intact  as  against  the  demand  of  his  deposi- 
tors, but  that  it  was  necessary  for  appellee  to  be  able 
to  deliver  upon  demand,  to  depositors  with  him,  grain 
of  amount,  kind  and  quality,  without  regard  to  when 
or  where  he  may  have  procured  it. 

We  are  convinced  that  the  court  below  did  not  err 
in  sustaining  the  demurrer  to  the  complaint.  After 
holding  the  complaint  insufficient,  it  would  be  unnec- 
essary for  this  court  to  pass  upon  the  question  as  to 
whether  or  not  the  interrogatories  were  properly 
stricken  out.  There  being  no  cause  of  action  shown 
by  the  complaint  against  the  appellee,  the  court  has 
nothing  by  which  to  determine  the  pertinency  of  the 
interrogatories. 

Judgment  affirmed. 
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Caulfield  V.  Polk. 

[No.  2,109.     Filed  April  21,  1897.] 

Mechanio's  Lien. —  Contractor, —  Sub-materialman. —  A  corporation 
which  does  not  manufacture  boilers,  Imt  furnishes  to  mills  and 
factories  engines  and  boilers,  using  the  engines  of  its  own  make,  and 
boilers  made  by  a  third  party,  which  agrees  to  furnish  a  manufac- 
turer an  engine  and  boiler  delivered  on  board  the  cars,  the  purchaser 
to  i>ay  the  freight  charges,  is  a  mere  materialman  and  not  a  con- 
tractor within  the  meaning  of  section  7255,  Bums'  R.  S.  1894,  so  as 
to  give  the  party  furnishing  the  boiler  a  materialman's  lien.  pp. 
4SS,  434, 

Contractor. — Meaning  of  the  Term. — A  contractor  is  one  who  agrees 
to  do  a  piece  of  work  for  another  on  his  own  responsibility  and 
credit,    p,  436. 

Mbghanio's  Lien. — Payment  Before  Filing  of  Notice. — Rights  of  Sub- 
materialman, — Payment  by  the  owner  of  real  estate  to  x>ne  who  had 
contracted  to  furnish  certain  machinery  for  a  building,  before  the 
notice  of  mechanic's  lien  was  filed,  and  within  the  time  for  filing, 
neither  enlarges  nor  diminishes  the  right  to  a  lien  by  a  third  x>arty 
who  furnished  part  of  the  machinery,    pp.  433-437. 

From  the  Marion  Superior  Court.  Affirmed. 

C.  C.  Binkleyj  and  Carter  &  Brown^  for  appellant. 

Herod  dk  Herod^  for  appellee. 

Robinson,  J. — ^This  was  a  proceeding  by  appellant 
to  foreclose  a  mechanic's  lien.  Upon  a  special  finding 
of  the  facts,  the  court  stated  its  conclusions  of  law 
in  appellee's  favor.  The  court's  conclusions  of  law 
upon  the  facts  found,  and  overruling  the  motion  for  a 
new  trial  are  the  errors  assigned. 

The  facts  found  are,  substantially,  that,  on  the  24th 
day  of  June,  1893,  the  appellee  entered  into  a  con- 
tract with  the  Eagle  Machine  Works,  a  corporation, 
by  which  the  machine  works  agreed  to  sell  and  fur- 
nish to  the  appellee  an  engine  and  boiler  for  appellee's 
canning  factory,  located  on  certain  real  estate  in 
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Greenwood,  in  Johnson  county,  Indiana;  the  engine 
and  steam  boiler  to  be  delivered  on  board  the  ears  at 
Indianapolis,  and  billed  to  appellee  at  Greenwood, 
appellee  to  pay  the  freight.     Afterwards  the  appel- 
lant, a  manufacturer  of  steam  boilers  at  Richmond, 
Indiana,  agreed  to,  and  did,  furnish  to  the  Eagle  Ma- 
chine Works  a  steam  boiler  for  the  purpose  of  being 
used  by  it  in  fulfilling  the  contract  with  appellee.  Pur- 
suant to  instructions  of  the  machine  works,  the  ap- 
pellant, on  the  19th  day  of  July,  1893,  shipped  the 
boiler    from    Richmond,    Indiana,    to    the    machine 
works  at  Indianapolis,  at  which  place  it  was  received 
by,  and  the  freight  paid  by  the  machine  works.   After 
adding  a  door  to  the  boiler,  the  Eagle  Machine  Works, 
on  the  22d  day  of  July,  1893,  shipped  the  boiler  from 
Indianapolis  to  the  appellee  at  Greenwood,  by  whom 
it  was  received  a  day  or  two  after,  and  prior  to  the 
1st  day  of  August,  1893,  was  placed  by  the  appellee  in 
his  factory  at  Greenwood.    The  engine  was  furnished 
appellee  by  the  machine  works  prior  to  the  22d  day  of 
July,  1893,  and  was  placed  in  the  factory  by  appellee, 
having  been  set  in  brick  and  mortar  and  made  a  per- 
manent additioo  to  appellee's  factory  and  the  real 
estate  on  which  the  same  was  located.    Appellee  paid 
the  freight  on  the  boiler  from  Indianapolis  to  Green- 
wood.   On  the  4th  day  of  August,  1 893,  appellant  filed, 
and  caused  to  be  recorded  in  the  recorder's  office  of 
Johnson  county,  a  notice  of  his  intention  to  hold  a  me- 
chanic's lien  on  the  real  estate  on  which  appellee's 
factory  containing  the  boiler  was  located.    On  the  6th 
day  of  August,  1893,  appellant  gave  appellee  written 
notice  of  the  filing  of  the  notice  of  lien,  which  was  re- 
ceived by  appellee  on  the  following  day.    Appellant 
has  never  been  paid  for  the  boiler.    On  the  27th  day 
of  July,  1893,  appellee  settled  with  the  Eagle  Machine 
Works  for  the  engine  and  boiler  by  executing  his  note 
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at  ninety  days,  negotiable  and  payable  in  a  bank  in 
this  State.  On  the  28th  day  of  July,  1893,  this  note 
was  transferred  by  the  Eagle  Machine  Works  to  one 
Charles  Latham  as  collateral  on  a  large  indebtedness 
owing  by  the  machine  works  to  him,  Latham,  at  the 
time  surrendering  a  like  sum  of  the  proceeds  of  other 
collaterals  theretofore  held  by  him  against  such  in- 
debtedness. Appellee  paid  the  note  to  Latham  at  its 
maturity.  On  the  31st  day  of  July,  1893,  the  machine 
works  failed  and  was  placed  in  the  hands  of  a  re- 
ceiver, which  receivership  was  still  pending  when 
this  cause  was  tried.  After  the  payment  of  appellee's 
note,  Latham  had  collected  from  such  collaterals  a 
sum  sufficient  to  discharge  his  debt  and  had  paid  to 
the  receiver  |500.00  in  cash,  and  that  there  was  still 
uncollected  collaterals  of  the  face  value  of  about 
1400.00.  The  Eagle  Machine  Works  did  not  manu- 
facture boilers,  but  furnished  to  mills  and  factories 
engines  and  boilers,  using  the  engines  of  its  own  make, 
but  purchasing  boilers  from  other  parties.  For  more 
than  a  year  prior  to  the  22d  day  of  July,  1893,  the 
machine  works  had  been  purchasing  its  boilers  of  the 
appellant,  and  it  was  the  custom  to  settle  on  the  10th 
day  of  the  month  for  all  boilers  purchased  during  the 
preceding  month,  either  by  cash  or  note  not  exceeding 
ninety  days.  In  June,  1893,  and  prior  to  the  20th  day 
of  the  month,  the  machine  works  had  failed  to  meet 
its  paper  maturing  during  that  month,  and  was  asking 
appellant  to  renew  its  notes.  On  the  22d  day  of  June, 
1893,  appellant  informed  the  machine  works  that  he 
could  not  sell  it  further  goods  unless  he  knew  to 
whom  the  goods  were  to  be  furnished  by  the  machine 
w^orks,  and  unless  he  could  have  some  security  for  pay- 
ment of  the  same.  On  the  last  named  date  the  ma- 
chine works  informed  appellant  that  it  was  about  to 
close  a  contract  with  appellee  for  machinery  and  that 
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in  the  contract  was  estimated  one  of  appellant's 
boilers.  Upon  this  information  appellant  stated  to 
the  machine  works  that  he  would  look  up  appellee's 
commercial  standing,  which  he  afterwards  did,  and 
found  the  same  satisfactory.  Since  June  26, 1893,  the 
machine  works  ordered  but  two  boilers  from  appel- 
lant, one  of  w^hich  was  never  shipped  and  the  other 
was  shipped  to  Indianapolis  in  the  same  car  with  the 
boiler  for  appellee's  factory.  On  all  sales  of  boilers 
made  by  appellant  to  the  machine  works  prior  to  the 
22d  day  of  June,  1893,  appellant  had  taken  no  me- 
chanic's lien.  After  the  22d  day  of  June,  1893,  and 
prior  to  the  time  the  machine  works  was  placed  in  the 
hands  of  a  receiver,  appellant  sold  to  it  only  two 
boilers,  the  one  for  appellee's  factory  and  the  other 
shipped  by  appellant  in  the  same  car,  and  for  each  of 
these  appellant  had  taken  a  mechanic's  lien,  and  each 
was  taken  and  claimed  within  ten  days  after  the  ap- 
pointment of  the  receiver. 

Upon  the  facts  found,  the  court  stated  as  a  conclu- 
sion of  law  that  the  appellant  is  not  entitled  to  a  me- 
chanic's lien.  Appellant's  counsel  contend  that  the 
court  erred  in  its  conclusion  of  law,  and  have  directed 
their  arguments  to  this  point  only. 

Section  7255,  Burns'  R.  S.  1894,  provides:  "That 
contractors,  sub-contractors,  mechanics,  journeymen, 
laborers,  and  all  persons  performing  labor  or  furnish- 
ing material  or  machinery  for  erecting,  altering,  re- 
pairing or  removing  any  house,  mill,  manufactory  or 
other  building,  bridge,  reservoir,  system  of  water- 
works, or  other  structure,  may  have  a  lien  separately 
or  jointly  upon  the  house,  mill,  manufactory  or  other 
building,  bridge,  reservoir,  system  of  water-works,  or 
other  structure  which  they  may  have  erected,  altered, 
repaired  or  removed,  or  for  which  they  may  have  fur- 
nished material  or  machinery  of  any  description  and 
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on  the  interests  of  the  owner  of  the  lot  or  land  on 
which  it  stands,  or  with  which  it  is  connected,  to  the 
extent  of  the  value  of  any  labor  done,  or  material  or 
machinery  furnished,  or  both." 

Appellant  complied  with  the  requirements  of  the 
statute  as  to  giving  notice,  and  the  only  question  to 
be  determined  is  whether  the  statute  gives  him  a  lien 
upon  appellee's  property  for  the  value  of  the  boiler. 

The  statute,  in  so  far  as  it  gives  a  right  to  a  lien  for 
machinery  for  the  construction,  repair  or  alteration  of 
a  mill  or  factory,  has  remained  practically  unchanged 
since  the  act  of  1853,  although  the  manner  of  acquir- 
ing the  lien  has  been  changed  frequently.  Section 
5293,  et  8€q,  R.  S.  1881 ;  section  7255,  Burns'  R.  S.  1894 
(E.  S.  1688). 

The  lien  of  a  mechanic  or  materialman  is  not  a  com- 
mon law  right,  but  is  a  privilege  conferred  by  statute. 
It  does  not  create  any  additional  right  to  the  debt,  but 
is  an  additional  remedy  for  the  collection  of  the  debt. 
The  remedy  is  cumulative,  and  may  or  may  not  be 
employed  in  connection  with  the  ordinary  action  for 
the  collection  of  the  debt.  It  is  no  part  of  the  original 
contract  between  the  parties,  and  yet  a  contract,  ex- 
press or  implied,  must  exist  as  a  basis  upon  which  the 
lien  is  fixed  by  complying  with  the  statute.  Its  valid- 
ity is  derived  only  from  positive  legislative  enactment, 
and  a  party  claiming  its  benefits  must  show  himself 
to  be  within  the  terms  of  the  particular  statute.  The 
right  to  the  lien  rests  upon  the  theory  that  the  value 
of  the  property  has  been  enhanced  to  the  extent  of  the 
labor  done  or  materials  furnished. 

The  fact  that  appellee  had,  before  the  notice  of  the 

lien  was  filed,  and  within  the  time  for  filing,  executed 

bis  note  to  the  machine  works  for  the  price  of  the 

boiler,  and  that  the  note  was  a  note  payable  in  a  bank 
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in  this  State,  neither  enlarges  nor  diminishes  appel- 
lant's right  to  a  lien.  Whether  that  right  exists  must 
be  determined  regardless  of  whether  appellee  exe- 
cuted a  bank  note  for  the  boiler  or  paid  cash  for  it,  or 
still  owes  for  it.  If  the  right  to  a  lien  exists,  it  at- 
tached when  the  boiler  was  furnished  to  the  appellee, 
and  if  payment  during  the  time  allowed  for  filing  the 
notice  can  defeat  the  lien,  the  statute  would  be  in- 
operative and  its  very  purpose  defeated.  Indiana,  etc.j 
R.  R,  Co.  V.  Larrevr,  130  Ind.  368;  Clark  v.  Huey,  12 
Ind.  App.  224. 

In  the  able  brief  of  counsel  for  appellant,  it  is 
argued  that  the  machine  works  corporation  was  not  a 
materialman,  but  that  it  occupied  the  position  of  a 
contractor;  and  that  even  if  the  corporation  was  a  ma- 
terialman, our  statute  is  broad  enough  to  confer  on  a 
sub-materialman  the  right  to  a  lien  on  account  of  his 
having  furnished  a  part  of  the  materials  or  machinery. 

Counsel  cite  the  cases  of  Colter  v.  Frese,  45  Ind.  96; 
Xeely  v.  Searighty  113  Ind.  316;  Clark  v.  Huey,  supra, 
and  Smith  v.  Netcbanr,  144  Ind.  95.  But  in  all  these 
cases  materials  were  furnished  to  contractors  or  sub- 
contractors, to  be  by  them  placed  in  the  building.  It 
is  well  settled  that  if  machinery  is  furnished  for  a 
factory  to  one  who  had  authority  to  place  such  ma- 
chinery in  it,  and  the  machinery  is  placed  in  the  fac- 
tory, the  right  to  the  lien  exists  whether  the  machin- 
ery was  furnished  to  a  contractor  or  a  sub-contractor. 
Smith  V.  Newbaur,  supra. 

Was  the  machine  works  corporation  a  contractor 
within  the  meaning  of  that  term  as  used  in  the  lien 
law? 

It  is  true,  the  finding  says  that  the  machine  works 
contracted  with  appellee  to  furnish  appellee  an  en- 
gine and  boiler  for  his  factory  at  Greenwood.  In  its 
primary  meaning,  the  word  contractor  means  one  who 
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agrees  to  do  anything  for  another;  but  if  its  meaning 
is  thus  restricted  there  would  be  no  distinction  be- 
tween one  who  agrees  to  do  a  specific  job  of  work 
without  the  supervision  of  another  except  as  to  the  re- 
sult, and  one  w^ho  agrees  to  do  a  work,  but  submits 
himself  throughout  the  work  to  the  discretion  of  his 
employer  as  to  details.  The  courts  of  this  State,  in 
lien  cases,  have  recognized  the  broader  meaning  of  the 
term  and  have  recognized  a  contractor  as  one  who 
agrees  to  do  a  specific  work  for  another  upon  his  own 
responsibility  and  credit. 

A  statute  giving  to  masons  and  carpenters  a  lien 
for  their  work  and  materials  furnished  by  them  for 
building  and  repairing  houses  was  held  not  to  extend 
to  the  owner  of  a  mill  who  furnished  lumber.  Pitts  v. 
Bomar,  33  Ga.  96. 

So  a  lumberman  was  not  included  in  a  statute  giv- 
ing all  artisans,  builders  and  mechanics  of  any  de- 
scription a  lien  for  "work  and  labor  as  well  as  for  ma- 
terials furnished  by  them  in  and  about  such  work  and 
labor."  Duncan  v.  Bateman,  23  Ark.  327,  79  Am.  Dec. 
109. 

An  act  which  gives  mechanics  and  artisans  of  every 
class  a  lien  upon  the  articles  manufactured  or  re- 
paired by  them  for  the  value  of  their  labor  done  there- 
on or  materials  furnished  therefor,  does  not  include 
materialmen.    Huck  v.  Gaylord,  50  Tex.  578. 

A  person  who  agrees,  in  the  alteration  of  a  building, 
to  furnish,  deliver,  and  set  in  position  certain  mantels, 
tiles  and  grates  and  the  appurtenances  thereof  is  a 
materialman,  and  not  an  original  contractor.  Ben- 
nett V.  Davis,  113  Cal.  337,  45  Pac.  684,  54  Am.  St.  354. 

A  party  who  was  to  furnish  the  machinery  and  ap- 
paratus for  an  electric  power  house,  and  was  to  put  in 
the  foundation  upon  which  to  set  the  dynamos  and 
furnish  the  skilled  labor  necessary  for  that,  and  the 
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further  purpose  of  setting  up  and  connecting  the  ma- 
chinery, and  installing  the  incandescent  lamps,  was 
held  to  be  a  materialman  and  not  a  contractor.  Rodh 
ling^s  Sons  Co.  v.  Humbolty  etc.,  Co.,  112  Cal.  288,  44 
Pac.  568.  See,  also,  Hinckley  v.  FielcTs  Biscuit ,  etc.^ 
Co.,  91  Cal.  136;  Wilsonv.  Hind,  113 Cal.  357,  45 Pac. 
695. 

In  Farmers  Loan  and  Trust  Co.  v.  Canada,  etc.,  R.  W. 
Co.,  127  Ind.  250,  a  sub-contractor  is  said  to  be  one 
who  takes  from  the  principal  contractor  a  specific 
part  of  the  work.  In  that  case  it  is  said,  "we  do  not 
believe  that  a  laborer,  working  by  the  day,  or  a  ma- 
terialman who  delivers  ties  or  lumber,  is  a  sub-con- 
tractor within  the  meaning  of  our  lien  law." 

While  our  statute  is  broad  in  its  terms,  and  has 
been  liberally  construed  in  favor  of  laborers  and  me- 
chanics, and  persons  furnishing  material  and  machin- 
ery for  factories,  yet  its  provisions  are  not  broad 
enough  to  include  machinery  furnished  as  in  this  case. 

The  machine  works  stands  in  the  same  relation  to 
the  appellee  that  a  materialman  does  to  a  contractor. 
The  rights  of  appellant  in  this  case  are  not  different 
from  what  they  would  have  been  had  appellee  em- 
ployed a  contractor  to  alter  and  repair  his  factory  by 
placing  therein  an  engine  and  boiler  to  be  furnished 
by  the  contractor,  and  the  engine  and  boiler  had  been 
sold  to  such  contractor  by  the  machine  works.  The 
fact  that  the  appellee,  with  his  own  employes  placed 
the  machinery  in  the  factory  cannot  enlarge  appel- 
lant's rights.  Appellee's  liability  for  the  value  of  the 
boiler  was  in  no  w^ay  conditioned  upon  its  being 
placed  in  his  factory,  but  his  liability  attached,  as  be- 
tween him  and  the  machine  works,  as  soon  as  the 
boiler  had  been  placed  on  board  the  car  at  Indian- 
apolis. In  the  ease  at  bar,  the  machine  works  corpora- 
tion simply  sold  a  marketable  commodity.     When  it 
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placed  the  boiler  on  the  car  at  Indianapolis  its  con- 
trol over  it  ceased.  No  work  was  to  be  done  under  any 
contract,  nor  could  the  machine  works  control  its  final 
disposition.  Under  the  facts  found,  if  the  boiler  had 
been  destroyed  after  it  was  placed  on  the  car,  it  would 
have  been  the  appellee's  loss.  Appellee  could  have 
placed  the  boiler  in  his  factory  at  Greenwood  or  he 
could  have  sold  it  as  soon  as  it  was  put  on  board  the 
cars  by  the  machine  works.  The  appellee  was  bound 
by  no  contract  with  any  one,  the  carrying  out  of 
which  would  enhance  the  value  of  his  factorv.  The 
statute  gave  the  machine  works  the  right  to  a  lien, 
not  as  a  contractor,  but  as  a  materialman.  The  dis- 
tinction between  the  two  must  be  kept  in  view  if  prop- 
erty owners  are  to  have  proper  protection.  If  one  ma- 
terialman,  furnishing  material  to  another  material- 
man, has  a  right  to  a  lien,  then  any  materialman,  no 
matter  how  far  removed,  has  the  same  right,  and  all 
he  has  to  do  is  to  show  that  he  furnished  the  material 
to  be  used  in  that  particular  building  and  it  was  so 
used.  A  materialman  should  be,  and  is,  protected  for 
any  machinery  furnished  to  a  person  authorized  to 
put  the  same  in  a  building,  whether  such  person  be 
the  owner  or  a  contractor  or  sub-contractor.  Beyond 
this  the  statute  does  not  go  in  terms,  and  should  not 
go  by  implication. 

In  the  case  at  bar,  appellant  did  not  furnish  the 
boiler  to  appellee,  nor  to  any  one  authorized  to  place 
it  in  appellee's  factory,  nor  to  any  one  authorized, 
either  expressly  or  by  implication,  by  appellee  to  pur- 
chase it. 

The  statute  makes  no  provision  for  a  lien  in  favor 
of  one  who  simply  sells  materials  to  another  who  is 
himself  but  a  materialman. 

Judgment  affirmed. 

COMSTOCK,  r.  J.,  took  no  part  in  this  decision. 
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[No.  2,214.     Filed  April  22,  1897.] 

Spboial  Verdict. — Aaaessment  of  Damages. — Statutes  Construed.^ 
Slander. — ^In  an  action  for  slander  where  a  special  verdict  has  been 
returned  by  the  jury,  under  the  act  of  March  11,  1895.  it  is  proper 
for  the  jury  to  assess  the  damages  in  the  alternative  form  based 
upon  the  facts  found,  as  the  said  act  of  March  11,  1895,  should  be 
construed  with  section  557,  Bums'  R.  S.  1894,  which  provides  that, 
*'In  actions  for  the  recovery  of  money  the  jury  must  assess  the 
amount  of  recovery." 

From  the  Howard  (Circuit  CJourt.    Affirmed, 

Waugh,  Kemp  &  Watigh,  Fippen  dk  Purvis  and  Moon 
&  Wolf,  for  appellant* 

R.  B.  Beauchamp,  W,  W,  Mount,  J,  C.  Blacklidge 
and  C.  C.  Shirley,  for  appellee. 

CoMSTOCK,  C.  J. — Appellee,  who  was  the  plaintiff 
below,  recovered  judgment  for  five  hundred  dollars 
in  an  action  for  slander  against  appellant.  The  slan- 
derous words  imputed  to  appellant  made  a  charge  of 
forgery  against  appellee. 

A  special  verdict  was  returned  by  the  jury  under 
the  act  of  March  11,  1895  (Acts  1895,  p.  248).  Appel- 
lant and  appellee  each  filed  a  motion  for  judgment  on 
the  special  verdict.  The  court  sustained  appellee's 
motion  and  overruled  appellant's  motion;  to  which 
ruling  appellant  excepted.  These  rulings  are  as- 
signed as  the  only  errors. 

Appellant  insists  that  these  rulings  were  erroneous 
"for  the  reason  that  the  jury  have  nowhere  found  in 
the  special  verdict  returned  by  them,  in  answer  to  an 
interrogatory  propounded,  the  amount  of  damages 
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sustained  by  appellee  by  the  alleged  utterance  of  the 
slanderous  words  charged  in  the  complaint." 

The  jury^  found  that  the  slanderous  words  imputed 
to  the  defendant  were  spoken  by  him  maliciously; 
that  they  were  false,  and  were  known  by  the  defend- 
ant to  be  false  when  he  uttered  them,  and  conclude 
with  the  usual  formula,  "If  upon  the  foregoing  facts 
the  law  is  with  the  plaintiff  we  find  for  the  plaintiff 
and  assess  his  damages  at  the  sum  of  five  hundred  dol- 
lars; if  the  law  is  with  the  defendant,  we  find  for  the 
defendant.    J.  T.  Melton,  Foreman." 

Appellant  contends  that  under  the  act  of  March  11, 
1895;  Acts  1895, p. 248  (section  546, Horner's  R.S.I 896;) 
such  formal  conclusions  have  no  legal  place  in  a  spe- 
cial verdict.  Said  section  reads  as  follows:  "That  in  all 
cases  tried  by  the  jury,  the  court  shall,  at  the  request 
of  either  party,  in  writing,  made  before  the  introduc- 
tion of  any  evidence,  direct  such  jury  to  return  a  spe- 
cial verdict  upon  any  or  all  the  issues  of  such  case. 
Such  special  verdict  shall  be  prepared  by  the  counsel 
on  either  side  of  such  cause  and  submitted  to  the 
court,  and  be  subject  to  change  and  modifications  of 
the  court.  The  same  shall  be  in  the  form  of  interroga- 
tories so  framed  that  the  jury  will  be  required  to  find 
one  single  fact  in  answering  each  of  such  interroga- 
tories; the  jury,  on  retiring,  shall  take  all  the  plead- 
ings in  the  case,  including  the  instructions  of  the 
court,  if  in  writing,  and  the  interrogatories  as  ap- 
proved by  the  court,  and  shall  answer  each  of  the  in- 
terrogatories submitted  to  them." 

It  has  been  held,  under  this  act,  that  the  court  sub- 
mitting to  the  jury  the  interrogatories  thus  prepared 
may  modify  those  prepared  and  frame  additional  inter- 
rogatories when  necessary  to  elicit  facts  material  to  a 
proper  finding  of  the  facts  in  the  case.    Hammond^  etc., 
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R,  W.  Co,  V.  Spyzchalskij  ante  7 ;  Bower  v.  Bower y  146 
Ind.  393. 

Said  section  is  an  amendment  of  section  555  of 
Burns'  R.  S.  of  1894.  Under  the  section  as  amended, 
as  well  as  by  the  terms  of  the  original  section,  the 
jury  were  required  to  find  specially,  upon  a  proper  re- 
quest, the  facts  involved  within  the  issues. 

What  under  the  old  law  would  have  been  stated  in 
narrative  form,  under  the  amended  act  should  be 
given  in  answer  to  an  interrogatory.  The  section  in 
question  should  be  construed  in  connection  with  sec- 
tion 557,  Burns'  R.  S.  1894  (548,  R.  S.  1881),  of  the  same 
act,  reading  as  follows:  "In  actions  for  the  recovery  of 
money,  the  jury  must  assess  the  amount  of  the  re- 
covery." 

"The  assessment  of  damages  has  always  been  pe- 
culiarly within  the  province  of  a  jury."  Wainright  v. 
Burroughs^  1  Ind.  App.  393;  Thames^  etc.  Trust  Co. 
V.  Bevilley  100 Ind.  309;  Oaffy.  Hutchinson,  38  Ind.  341. 

Under  section  557  (548),  supra,  it  has  been  uniformly 
held  that  even  if  there  was  no  formal  assessment  of 
damages,  yet  if  the  facts  found  were  sufficient  to  en- 
able the  court,  by  mathematical  calculation,  to  de- 
termine the  intention  of  the  jury  as  to  the  amount  of 
the  recovery,  judgment  might  be  entered.  Piano 
Mfg.  Co.  v.  Kesler,  15  Ind.  App.  110;  Johnson  v. 
Bucklen,  9  Ind.  App.  154;  Hoppes  v.  Chapin,  15  Ind. 
App  258. 

In  Bransom  v.  Stvdabaker,  133  Ind.  147,  there  was  a 
special  verdict,  in  which  it  seems  there  was  no  state- 
ment of  a  fact  that  plaintiff  was  damaged  in  a  certain 
amount.  The  court,  by  Elliott,  J.,  says:  "We  do  not 
doubt  the  correctness  of  appellant's  position  that 
where  damages  only  are  recoverable  the  damages 
must  be  stated,  or  such  facts  stated  as  leave  nothing 
for  the  court  to  do  except  to  make  a  mere  mathemat- 
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ical  computation;  but  the  basis  of  fact  essential  to  the 
support  of  the  appellant's  position  is  entirely  want- 
ing, inasmuch  as  the  special  verdict  does  assess  the 
damages.  It  is  true  that  the  assessment  is  in  the  al- 
ternative; this  is,  however,  the  usual  and  appropriate 
method  of  stating  the  assessment  in  special  verdicts." 

It  has  been  the  practice,  under  the  old  form  of 
verdicts,  for  the  jury  to  make  the  assessment  of  dam- 
ages in  the  alternative  form. 

In  slander,  if  the  words  are  actionable  of  them- 
selves, the  plainti£F  is  not  bound  to  show  by  proof  that 
he  has  sustained  actual  *  damages.  Yeates  v.  Reed,  4 
Blackf.  463,  32  Am.  Dec.  43. 

If  the  plaintiff  is  not  required  to  prove  actual  dam- 
age, the  jury  should  not  be  required,  before  assessing 
a  penalty,  to  find  the  amount  of  damages  in  dollars 
and  cents. 

After  having  found  all  the  facts  entitling  appellee 
[plaintiff  below]  to  a  verdict,  the  jury  proceeded  to 
assess  his  damages.  The  jury  made  an  assessment, 
which  it  was  their  province  to  make  according  to  a 
formula  submitted  to  them  by  the  court,  to  which  ap- 
pellant did  not  except. 

We  would  not  be  understood  as  holding  that  a  jury 
might  make  an  assessment  without  a  finding  of  facts 
on  which  such  assessment  could  be  fairly  based. 

It  being  the  duty  of  the  jury  to  assess  damages,  it 
was  the  duty  of  the  court  to  see  that  they  discharged 
this  duty.  In  this  case,  the  assessment  is  made  in  the 
alternative  form. 

In  Bower  v.  Bower,  supra,  a  case  in  which  a  special 
verdict*  was  returned  under  the  act  in  question,  the 
appellant  contended  that  it  was  insufficient  for  the 
reason  that  it  did  not  conclude  with  the  usual  for- 
mula: "If,  upon  the  facts  found,  the  law  is  with  the 
plaintiff,"  etc.    The  court,  by  Jordan,  C.   J,,  said: 


442       APPELLATE  COURT  OF  INDDLNA, 

The  State  v.  Campbell 

"While  it  is  the  proper  practice  for  a  special  verdict 
to  contain  a  formal  conclusion  substantially  as  the  one 
insisted  upon  by  counsel,  still  the  absence  of  such  a 
conclusion  will  not  vitiate  a  special  verdict,  which  in 
other  respects  is  sufficient. 

Thus,  the  formula  submitted  bv  the  court  and 
adopted  by  the  jury  is  approved  by  at  least  two  de- 
cisions of  our  Supreme  Court.  The  facts  warranting 
the  assessment  are  all  found,  and  it  not  appearing 
that  the  appellant  was  prejudiced  by  the  form  in 
which  such  assessment  was  made,  we  think  that  it 
should  be  sustained. 

It  is  the  settled  policy  of  the  courts  to  give  effect  to 
the  verdict  of  a  jury  without  reference  to  its  form 
whenever  it  can  be  done  without  doing  violence  to  the 
law.  Daniels  v.  McGHnniSy  97  Ind.  649;  Tliayer  v. 
Burger,  100  Ind.  262;  Crow  v.  Carver ,  133  Ind.  260; 
Clark  V.  Clark,  132  Ind.  25;  Balm  v.  Taylor,  136  Ind. 
368;  Ptirwer  V.  Koontz,  138  Ind.  262;  Louisville,  etc., 
R.  W.  Co.  V.  Lucas,  109  Ind.  683,  6  L.  R.  A.  193; 
Evansville,  etc.,  R.  R.  Co.  v.  Taft,  2  Ind.  App.  237. 

We  conclude  that  the  court  did  not  err  in  the  rul- 
ings of  which  appellant  complains. 

Judgment  affirmed. 


The  State  v.  Campbell. 

[No.  2,401.     Filed  April  22,  1897.  ] 

Criminal  Law. — Agent  of  Foreign  Insurance  Company  Doing  Busi- 
ness Without  Authority. —  Sufficiency  of  Affidavit. — An  affidavit 
charging  defendant  with  unlawfully  doing  business  as  agent  of  a 
*  'certain  foreign  insurance  company  of  a  state  other  than  the  State  of 
Indiana,"  is  insufficient  to  charge  an  ofifense,  under  section  4915, 
Bums'  R.  S.  1894,  making  it  unlawful  for  any  agent  of  any  insur- 
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ance  company  incorporated  in  any  other  state  than  the  State  of 
Indiana,  to  transact  business  in  this  State  without  first  producing  a 
certificate  of  authority  from  the  State  Auditor. 

From  the  Vermillion  Circuit  Court.  Affirmed. 
Howard  Maxwell  and  F.  F.  James,  for  State. 
John  A.  Wilterwood,  for  appellee. 

Robinson,  J. — This  case  was  transferred  to  this 
court  by  the  Supreme  Court. 

Appellee  was  charged  with  a  violation  of  section 
4915,  Burns'  R.  S.  1894.  The  State  appeals,  and  as- 
signs as  error  the  sustaining  of  appellee's  motion  to 
quash  the  affidavit. 

Section  4915,  supra,  makes  it  unlawful  "for  any 
agent  or  agents  of  an  insurance  company  incorporated 
by  any  other  state  than  the  State  of  Indiana,  directly 
or  indirectly,  to  take  risks  or  transact  any  business  of 
insurance  in  this  State,  without  first  producing  a  cer- 
tificate of  authority  from  the  Auditor  of  State." 

The  charge  in  the  affidavit  is,  "that  John  G.  Camp- 
bell, on  the  10th  day  of  January,  1895,  at  and  in  said 
county  of  Vermillion,  State  of  Indiana,  did  then  and 
there  unlawfully  transact  certain  business  of  insur- 
ance as  an  agent  of  a  certain  foreign  insurance  com- 
pany of  a  state  other  than  the  State  of  Indiana,  to-wit: 
doing  business  by  and  under  the  laws  of  the  state  of 
Illinois,  and  did  then  and  there  as  such  agent  unlaw- 
fully take  a  certain  risk  and  issue  a  certain  policy  of 
insurance  in  the  name  of  said  company,  known  as  the 
Harold  H.  Mansfield  &  Company,  Individual  Under- 
writers of  Chicago,  Illinois,  to  one  Erastus  D. 
Wheeler,  in  the  sum  of,"  etc. 

The  statute  in  question  is  limited  to  insurance  com- 
panies incorporated  under  the  laws  of  a  foreign  state. 
The  legislature,  no  doubt,  had  some  good  reason  for 
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limiting  the  statute  to  incorporated  insurance  com- 
panies of  other  states.  At  any  rate,  it  has  prorided 
such  limitation.  The  offense  consists  in  doing  busi- 
ness for  a  company  incorporated  in  another  state,  and 
not  in  doing  business  for  a  foreign  company  not  in- 
corporated. We  know  of  no  statute  preventing  an  in- 
surance agent  from  doing  business  for  a  foreign  com- 
pany that  is  not  incorporated  under  a  foreign  statute. 
To  hold  this  affidavit  sufficient,  we  must  say  that  the 
expression,  "a  certain  foreign  insurance  company  of 
a  state  other  than  the  State  of  Indiana,"  is  equivalent 
to  the  expression,  "Any  insurance  company  incor- 
porated by  any  other  state  than  the  State  of  Indiana.'* 
This  we  cannot  do. 
The  affidavit  was  insufficient.    Judgment  affirmed. 


Martin  et  al.  v.  Bott,  Guardian. 

[No.  2,124.  Filed  February  16. 1897.  Rehearing  denied  April  22, 1897.] 

r 

Tender. — Finding  of  Court  as  to, — A  tender  to  be  good  in  law  must 
be  made  in  the  legal  tender  notes  or  coin  of  %he  United  States.    A 
finding  by  the  court  that  a  tender  of  the  ''lawful  sum  in  money" 
is  not  equivalent  to  a  finding  that  the  tender  was  a  legal  tender 
p.  450. 

Same. — Qnardian  and  Ward. —  Where  a  guardian  in  an  attempted 
settlement  with  his  ward  made  to  her  a  tender  of  a  certain  amount 
which  was  refused,  and  the  guardian  made  his  final  report  to  the 
court  and  paid  to  the  clerk  thereof,  for  the  use  and  benefit  of  his 
ward,  the]  amount  so  tendered,  less  $64.00  for  taxes,  expenses  of 
making  report,  etc.,  such  payment  to  the  clerk  not  being  the 
amount  originally  tendered,  the  tender  was  not  kept  good.  p.  4^0. 

Same. — When  Operates  as  a  Payment. — Where  a  lawful  tender  of 
money  has  been  made  and  kept  good  by  bringing  it  into  court  and 
it  is  not  accepted  by  the  party  to  whom  it  is  made,  nor  taken  out  of 
court,  and  it  is  found  upon  the  trial  that  a  larger  sum  is  due,  it  op- 
erates as  a  payment  on  the  sum  finally  recovered,  p.  451. 

Appeal  and  Error. — Acceptance  of  Part  Payment  of  Judgment 
Appealed  from. — Statute  Construed. — Where  a  guardian  tendered 
to  his  ward  a  certain  sum  of  money  in  settlement  and  which  was 
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by  the  ward  refused,  and  the  guardian  afterward  made  his  final 
report  and  paid  to  the  clerk  the  sum  so  tendered,  less  certain  ex- 
penses; and  the  ward  excepted  to  such  report,  and  a  trial  was  had 
in  which  the  court  rendered  judgment  for  the  ward  for  an  amount 
in  excess  of  the  amount  so  paid  to  the  clerk  and  the  ward  appealed 
therefrom,  and  subsequent  to  the  rendition  of  such  judgment,  re- 
ceived from  the  clerk  the  amount  paid  by  the  guardian  at  the  time 
of  filing  his  report,  the  acceptance  of  such  stun  of  money  by  the 
ward  amounted  to  a  payment  on  the  judgment,  and  under  the  pro- 
visions of  section  644,  Bums'  R.  S.  1894,  she  thereby  waived  her 
right  of  appeal  therefrom,    pp.  451,  462, 

From  the  Washington  Circuit  Court.  Appeal  dis- 
missed. 

F.  M.  HostetteVy  for  appellant. 

J,  A.  Zaring  and  M,  B.  Hottel,  for  appellee. 

Wiley,  J. — The  appellee  was  the  guardian  of  the 
appellant,  Laura  E.  Martin,  iiev  Beard,  and  upon  her 
marriage  with  her  co-defendant,  John  L.  Martin,  who 
was  of  age,  he  attempted  to  settle  his  trust  with  her, 
but  they  were  unable  to  agree  upon  terms  of  settle- 
ment. At  the  time  of  the  attempted  settlement,  appel- 
lee offered  to  pay  her  the  sum  of  $1,059.59,  claiming 
that  it  represented  her  estate  in  his  hands  after  all 
proper  credits,  and  she  refused  to  accept  it  on  the 
ground  that  such  sum  was  not  enough.  December  12, 
1895,  the  appellee,  having  failed  to  make  a  settlement 
with  his  ward,  filed  with  the  clerk  of  the  proper  court 
and  county,  and  while  the  court  was  in  session,  his 
final  report,  and  at  the  time  of  filing  said  report  he 
paid  to  the  clerk  for  the  use  and  benefit  of  his  ward, 
and  of  the  money  so  tendered,  the  sum  of  $995.79,  hav- 
ing deducted  from  the  sum  tendered  $25.00  for  his  at- 
torney in  preparing  and  presenting  his  report,  $25.00 
for  his  own  services,  and  $14.00  for  taxes  charged  to 
said  guardian  in  Harrison  county , Indiana, for  the  year 
1895,  but  which  he  had  not  paid.    The  appellants  filed 
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exceptions  to  this  final  report,  and  also  to  all  preced- 
ing reports.  The  matter  was  then  submitted  to  the 
court  for  trial,  and  the  court  made  a  special  finding  of 
facts,  and  stated  its  conclusions  of  law  thereon. 

It  is  unnecessary  for  the  decision  of  this  case  to 
state  all  the  facts  found  or  the  several  conclusions  of 
law,  as  the  decision  may  fairly  rest  upon  one  or  two  of 
the  findings  of  fact  and  one  conclusion  of  law.  So 
much  of  finding  seventeen  as  is  pertinent  to  the  main 
question  is  as  follows: 

"And  this  court  finds  as  a  fact,  that  on  December 
12,  1895,  there  was  due  said  Laura  E.  Martin  from 
her  guardian,  on  account  of  her  estate  in  his  trust, 
after  all  proper  credits  have  been  allowed,  and  her 
estate  and  his  reports  are  reviewed,  the  sum  of  eleven 
hundred  eighty:two  and  one  one-hundredths  dollars." 

The  fifth  conclusion  of  law  is  as  follows : 

"That  said  guardian  is  indebted  on  a  final  settle- 
ment with  his  said  ward  in  the  sum  of  $1,182.01,  and 
he  should  pay  her  that  sum,  including  the  sum  paid 
into  court,  to- wit :  f  186.22  should  be  paid  to  her  in  ad- 
dition to  the  1995.79  paid  into  court  for  her,  and  she 
should  recover  costs." 

So  much  of  the  judgment  as  is  pertinent,  which  the 
court  pronounced  upon  the  special  findings,  and  its 
conclusions  of  law,  is  as  follows: 

"It  is  therefore  considered,  adjudged  and  decreed 
and  ordered  by  the  court,  that  the  said  Laura  E.  Mar- 
tin recover  of  said  guardian,  Michael  Bott,  as  assets 
of  her  said  guardianship  and  estate,  the  sum  of  eleven 
hundred  and  eighty-two  dollars  and  one  cent  (|1,- 
182.01),  including  the  tender  of  nine  hundred  and 
ninety-five  dollars  and  seventy-nine  cents  ($995.79), 
heretofore  paid  into  court  as  a  tender  in  this  case,  and 
that  the  said  Bott  shall  pay  into  court,  for  the  benefit 
of  Laura  E.  Martin,  within  the  period  of  fifteen  days 
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from  this  date,  the  sum  of  one  hundred  and  eighty-six 
dollars  and  twenty-two  cents  ($186.22),  being  the  ex- 
cess of  the  above  recovery  over  the  said  tender." 

The  appellants  excepted  to  each  conclusion  of  law. 
Their  motion  for  a  venire  de  novo  and  for  a  new  trial 
were  unavailing,  and  they  prosecute  this  appeal. 

The  appellee  has  moved  for  a  writ  of  certiorari^ 
claiming  that  there  is  a  diminution  in  the  record.  It  is 
clear  to  us  that  there  is  sufficient  in  the  record  to 
properly  present  the  question  for  which  a  certiorari  is 
asked,  and  hence  the  motion  will  have  to  be  overruled. 

The  appellee  has  also  moved  to  dismiss  the  appeal 
upon  the  sole  ground  that  since  the  entry  of  the  judg- 
ment appellants  have  received  and  receipted  for  a  part 
of  the  judgment.  The  facts  upon  which  this  motion  is 
based  are  these:  Upon  the  day  of  the  entry  of  the 
judgment  for  $1,182.01,  the  attorney  for  appellants 
called  upon  the  clerk  for  the  $995.79  that  had  been 
paid  to  him  for  the  use  and  benefit  of  the  ward,  which 
sum  was  paid  to  the  attorney  by  the  clerk,  who  took 
his  individual  receipt  therefor.  Afterwards,  and  on 
the  margin  of  the  order  book  opposite  the  judgment, 
the  attorney  wrote  a  duplicate  of  that  receipt  and 
signed  it.    That  receipt  is  as  follows: 

"Received  of  John  Stratton,  clerk,  nine  hundred 
and  ninety -five  dollars  and  seventy -nine  cents  ($995.79) 
in  full  of  tender  heretofore  made  by  Michael  Bott, 
guardian  of  and  for  Laura  E.  Martin,  nee  Beard,  his 
ward.    Dated  this  January  10,  1896. 

F.  M.  HOSTETTBR, 

Attorney  for  Laura  E.  Martin." 
The  object  and  purpose  of  appellee  in  asking  for  a 
writ  of  certiorari^  was  to  bring  into  the  record  a  tran- 
script and  a  certification  of  this  receipt,  which  was 
placed  upon  the  order  book  and  on  the  margin  there- 
of, after  the  entry  of  the  judgment,  and  also  after  the 
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transcript  in  this  case  had  been  made  and  filed  in  this 
court. 

The  reason  for  denying  the  writ  at  this  time  is  two- 
fold. (1)  The  receipt  itself  having  been  placed  upon 
the  docket  entry  of  the  judgment  after  said  judgment 
had  been  spread  of  record  was  in  no  sense  a  part  of 
the  record  of  the  court;  and  (2)  the  appellants  openly 
admit  in  their  brief  upon  the  motion  to  dismiss,  all 
the  facts  set  out  by  appellee  in  his  application  for  a 
writ  of  certiorariy  and  say  that  said  receipt  was  placed 
upon  the  margin  of  the  docket  containing  the  original 
judgment  after  the  transcript  had  been  certified  and 
filed  in  this  court. 

There  is,  therefore,  no  reason  for  adding  any  addi- 
tional expense  or  incumbering  the  record  by  the  issu- 
ing and  return  of  such  writ,  for  upon  the  admission  of 
the  appellee,  and  the  facts  set  out  in  the  application 
for  the  writ,  we  are  enabled  to  dispose  of  the  motion 
to  dismiss. 

Appellee  contends  that  the  $995.79  paid  to  appel- 
lants, and  accepted  by  them,  operated  as  a  payment  on 
the  judgment,  and  having  accepted  the  same  they  are 
inhibited,  under  the  statute,  from  prosecuting  this 
appeal.  The  contention  of  appellants  is,  that  the 
f  995.79  paid  by  appellee  into  court,  and  by  the  clerk 
paid  to  them,  was  in  the  nature  of  a  tender,  and  its 
payment  into  court  having  preceded  the  judgment, 
their  acceptance  of  the  same  after  judgment  was  not 
a  payment  thereon.    , 

If  this  was  a  payment  on  the  judgment,  appellee's 
motion  to  dismiss  must  prevail.  The  judgment  itself 
should  be  of  controlling  influence  in  the  disposition 
of  the  question,  and  it  will  be  observed  from  that  por- 
tion of  the  judgment  above  quoted,  that  the  amount 
of  the  recovery  is  fixed  at  $1,182.01.  We  will,  there- 
fore, first  determine  the  question  as  to  whether  or  not 
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the  money  brought  into  court  on  the  submission,  by 
appellee,  or  his  final  report  was  a  tender  within  the 
meaning  of  the  law.  Appellant,  Laura  E.  Martin, 
though  an  infant,  had  intermarried  with  her  co-appel- 
lant, John  L.  Martin,  who  is  a  man  thirty  years  of  age, 
and,  under  section  2690,  Burns'  R.  S.  1894  (2526, 
Horner's  R.  S.  1896),  he  was  "authorized  to  account 
to  the  wife,  with  the  assent  of  the  husband."  This 
he  attempted  to  do,  but  failed.  The  only  course 
that  remained  for  him  to  pursue  was  to  submit  his 
final  report  to  the  court  for  approval  or  rejection  and 
abide  the  judgment  of  the  court  thereon.  This  he  did, 
and  in  his  report  he  states  fully  his  effort  to  settle 
with  his  ward  and  her  husband,  and  shows  that  "he 
offered  and  tendered  by  and  through  one  of  his  sure- 
ties ♦  ♦  ♦  $1,059.79  to  his  ward,  to-wit:  to  her  hus- 
band, Johli  L.  Martin,  and  to  F.  M.  Hostetter,  her  at- 
torney acting  for  his  ward,  and  they  refused  to  ac- 
cept the  same  in  full  settlement  with  said  ward."  The 
report  then  shows  that  api)ellee,  after  making  certain 
deductions  from  the  f  1,059.79  for  expenses  and  serv- 
ices, etc.,  as  shown  in  this  opinion,  that  he  paid  "into 
the  office  of  the  clerk  of  thie  court  for  the  use  and 
benefit  of  his  said  ward  said  sum  above  shown,  of 
1995.79,  as  in  full  settlement  of  said  ward,"  etc. 

It  is  true  that  in  the  seventh  special  finding  the 
court  finds  that  "said  guardian  tendered  to  the  said 
Laura  E.  Martin  the  lawful  sum  of  f  1,059.79,"  and  in 
the  eighth  finding  that  "said  Bott,  at  the  time  of  filing 
said  final  report,  paid  to  the  clerk  of  this  court  of  the 
sum  so  tendered,  the  sum  of  f 995.79."  As  the  fifth  con- 
clusion of  law  the  court  stated :  "That  said  guardian 
is  indebted  on  a  final  settlement  with  his  said  ward  in 
the  sum  of  |1,182.01,  and  he  should  pay  her  that  sum, 
including  the  sum  paid  into  court,  to-wit:  fl86;22 
Vol.  17—29 
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should  be  paid  to  her  in  addition  to  the  J995.79  paid 
into  court  for  her,  and  she  should  recover  costs." 

Construing  these  findings  and  conclusions  of  law, 
and  the  express  language  of  the  final  report,  by  the 
great  weight  of  authorities,  we  cannot  hold  that  the 
money  paid  into  court  constituted  a  tender.  It  is  true 
the  court  speaks  of  the  money  paid  into  court  as  a 
tender,  but  the  facts  as  found,  measured  by  the  law  de- 
fining a  tender,  conclusively  show  that  it  was  not  a 
tender.  The  appellee  did  tender  to  his  ward  |1,059.79 
in  full  settlement  with  her,  and  the  court  finds  that  it 
was  "the  lawful  sum  of  f  1,059.79  in  money."  There  is 
a  wide  distinction  betweenf  the  terms  "lawful  sum  in 
money"  and  "legal  tender."  A  tender  to  be  good  in 
law  must  be  made  in  the  legal  tender  notes  or  coin  of 
the  United  States,  and  there  is  nothing  in  the  record 
showing,  that  the  money  tendered  appellitnt  was  of 
that  character.  National  bank  notes  and  gold  and 
silver  certificates  are  lawful  money,  and  so  recognized 
in  the  commercial  exchanges  of  the  United  States,  but 
they  are  not  a  legal  tender. 

But  there  is  a  more  substantial  reason  why  the  pay- 
ment of  the  $995.79  to  the  clerk  for  the  benefit  of  the 
appellant  was  not  a  tender,  and  that  is,  the  amount 
so  paid  in  is  not  the  amount  that  was  originally  ten- 
dered or  offered  to  her.  Where  a  tender  is  made  of 
money,  that  exact  amount  must  be  brought  into  court. 
Ausem  v.  Byrd,  6  Ind.  475;  Moon  v.  Martin y  55  Ind.  218. 
Further  citation  of  authorities  is  unnecessary  in  sup- 
port of  so  familiar  a  proposition  of  law.  'Again,  it  has 
been  held  that  a  tender  made  upon  any  condition 
prejudicial  to  the  party  to  whom  it  was  made,  if  not 
accepted,  is  no  tender.  Bickle  v.  BesekCy  23  Ind.  18. 
Even  if  the  amount  first  tendered  to  the  appellee  was 
n  tender,  it  is  shown  it  was  prejudicial  to  her,  in  that 


NOVEMBER  TERM,  1896— Vol.  17.        451 

Martin  et  al.  v.  Bott,  Guardian. 

it  was  not  enough,  and  she  refused  to  accept  tt.  It  was 
not  a  tender. 

But  if,  by  any  strained  construction,  it  could  be  said 
that  the  amount  paid  into  court  by  appellee  was  a 
tender,  the  appellant  would  be  in  no  better  position 
than  she  is,  for  the  law  in  -this  State  is,  that  if  a  law- 
ful tender  of  money  has  been  made  and  kept  good  by 
bringing  it  into  court,  if  it  is  not  accepted  by  the  party 
to  whom  made,  nor  taken  out  of  court,  and  it  is  found 
upon  the  trial  that  a  larger  sum  is  due,  it  operates  as 
a  payment  on  the  sum  finally  recovered. 

In  the  case  of  Reed  v.  Armstrong,  18  Ind.  446,  the 
court  says:  "If  the  tender  is  sustained  by  proof,  and 
thus  made  good,  the  plaintiff  does  not  recover  unless 
he  can  show  the  sum  so  tendered  was  insu£Bcient.  So 
if  the  money  is  accepted,  taken  out  of  court  by  the 
plaintiff  before  verdict,  and  the  pleading  is  so  shaped 
as  to  continue  litigation  for  a  balance  still  supposed 
to  be  due,  the  judgment  should  only  be  for  the  amount 
found  due  over  and  above  that  so  taken  out  of  court. 
If  it  is  not  accepted  or  taken  out  of  court,  but  a 
greater  sum  found  due,  still  the  defendant  cannot  re- 
tain it,  but  it  must  remain  as  a  payment  on  said  sum 
so  found  due.'^ 

This  case  is  decisive  of  the  question  under  consid- 
eration. The  court  found  there  was  due  appellant 
^1,182.01,  being  $186.22  in  excess  of  the  amount  paid 
into  court.  The  appellant  did  not  accept  or  withdraw 
the  amount  paid  into  court  until  after  the  court  had 
made  its  findings,  stated  its  conclusions  of  law  and 
pronounced  judgment  thereon.  The  money  then  in 
the  hands  of  the  clerk  became  a  part  of  the  judgment, 
and  its  acceptance  operated  as  a  payment  thereon. 

Having  arrived  at  the  conclusion  that  the  money 
paid  into  court  was  not  a  tender,  the  court  having  in- 
cluded it  in  its  findings,  conclusions  of  law  and  final 
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judgment,  and  the  appellants,  subsequently  to  the 
judgment,  having  accepted  a  part  of  the  money,  it 
must  be  regarded  as  a  payment  thereon,  and,  there- 
fore, under  the  express  provisions  of  the  statute,  and 
the  repeated  decisions  thereunder,  they  waived  their 
right  of  appeal. 

Section  644,  Burns'  R.  S.  1894  (632,  Horner's  R.  S. 
1896),  provides,  that  "the  party  obtaining  judgment 
shall  not  take  an  appeal  after  receiving  any  money 
paid  or  collected  thereon."  The  courts  of  last  resort 
in  this  State  have  had  occasion  many  times  to  con- 
strue the  statute  just  quoted,  and  it  has  been  invaria- 
bly held  that  the  statute  means  exactly  what  it  says. 
And  it  has  been  universally  held  that  a  judgment  cred- 
itor, after  having  received  any  part  of  a  judgment,  is 
estopped  from  appealing  therefrom.  Patterson  v.  Row- 
ley ^  65  Ind.  108;  McCracken  v.  Cabel,  120  Ind.  266; 
Newman  v.  Kiser^  128  Ind.  258;  Sterne  v.  Verty  108 
Ind.  232;  Seigel  v.  Metzger,  1  Ind.  App.  367;  Monnett 
v.  Hemphill,  110  Ind.  299. 

While  it  is  unnecessary,  we  deem  it  highly  proper 
to  say  that  we  have  examined  the  record  with  much 
care,  and  are  of  the  opinion  that  the  learned  court  be- 
low, from  all  the  facts  found,  arrived  at  a  correct  and 
equitable  conclusion,  and  that  this  appeal  is  wholly 
without  merit. 

Appeal  dismissed  at  cost  of  appellants. 
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The  People's  Building,  Loan  and  Savings 
Association  v.  Reynolds. 

[No.  2,007.    Filed  April  27.  1897] 

Contract. — Breach  Of.— When  Complaint  Need  Not  Allege  Perform- 
ance on  the  Part  of  Plaintiff. — In  an  action  for  breach  of  a  con- 
tract containing  reciprocal  covenants  or  mutual  conditions  to  be 
performed,  and  one  of  the  parties  puts  it  out  of,  or  beyond  the  power 
of  the  other  to  perform  the  covenants  or  conditions  to  be  performed 
by  him,  the  latter  is  thereby  relieved  from  such  performance,  and  if 
the  complaint  avers  such  facts  it  will  not  be  demurrable  for  failure 
to  allege  performance  on  the  part  of  plaintiff,    p.  4^6. 

ConLFi^iST.— Sufficiency  of  in  an  Action  to  Recover  Deposits  Made  in 
a  Building  and  Loan  Association. — Demand. — ^An  averment  in  a 
complaint  in  an  action  to  recover  from  a  building  and  loan  associa- 
tion deposits  made  by  plaintiff,  which  avers  that  defendant  neg- 
lected, failed  and  refused  to  return  the  sums  of  money  paid, 'are 
equivalent  to  a  positive  allegation  that  a  demand  had  been  made, 
and  a  return  thereof  refused,    p.  458. 

Same. — Need  Not  Aver  an  Offer  to  Return  Certificate  in  an  Action  to 
Recover  Funds  Deposited  in  a  Building  and  Loan  Association. — In 
an  action  to  recover  deposits  made  in  a  building  and  loan  associa- 
tion under  a  certificate  of  stock,  which,  by  the  terms  thereof,  had 
been  forfeited  by  nonpayment  of  installments,  need  not  show  an 
offer  on  plaintiff's  part  to  return  the  certificate,  where  such  certifi- 
cate was  brought  into  court  as  the  basis  of  the  action,   pp.  469, 460. 

Appeal  and  Error. — Longhand  Manuscript  of  Evidence. — How 
Made  Part  of  Record. — It  must  affirmatively  appear  from  the  rec- 
ord that  the  longhand  manuscript  of  the  evidence  was  filed  in  the 
clerk's  office  before  being  embodied  in  the  bill  of  exceptions,    p,  460. 

From  the  Marion  Superior  Court.  Affirmed. 

Fishback  &  Kappes,  for  appellant. 

H.  Dailey  and  O.  R.  Estabrook,  for  appellee. 

Wiley,  J. — The  appellant  is  a  corporation  organ- 
ized under  the  laws  of  New  York,  and  has  its  home,  or 
principal  office,  at  GeneAa,  in  that  state.  Its  name  in- 
dicates  the  character  of  the  association.    The  appel- 
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lant,  in  February,  1891,  established  a  branch  office  in 
Indianapolis,  under  the  management. and  control  of 
an  agent.  The  appellee  subscribed  for,  and  said  agent 
issued  to  her,  ten  shares  of  stock  in  appellant  associa- 
tion. Appellee  sued  to  recover  back  money  paid  on 
her  certificate  of  stock.  The  complaint  was  in  two 
paragraphs.  In  the  first  paragraph  it  is  averred  that 
she  had  issued  to  her,  through  and  by  the  agent  of  ap- 
pellant at  Indianapolis,  ten  shares  of  stock  in  appel- 
lant association,  for  which  she  was  to  pay  in  monthly 
installments,  at  said  agency  in  Indianapolis,  and  no 
place  else;  that  for  that  purpose,  appellant,  through 
its  said  agent,  issued  to  her  a  pass,  or  receipt  book, 
which  she  was  required  to  present  to  the  agent  at  said 
agency  when  paying  her  monthly  installments;  that 
she  transacted  all  her  business  with  the  appellant 
through  said  agent,  and  the  appellant  undertook  and 
promised  to  keep  an  agent  and  an  agency  in  said  city 
for  the  transaction  of  its  business  with  appellee,  and 
that  the  appellee  was  not  required  to  communicate 
with  appellant  at  its  office  in  Geneva,  New  York,  in 
transacting  her  business  with  it;  that  appellant,  well 
knowing  that  fact,  and  after  appellee  had  paid  dues 
and  installments  on  said  certificate  for  the  months  of 
February,  March,  April,  May,  June,  and  July,  1891,  to 
said  agent  in  the  city  of  Indianapolis, wrongfully  with- 
drew said  agency  at  Indianapolis,  and  though  appel- 
lee tried  frequently  after  that  time  to  find  said  agent 
and  agency,  to  pay  further  installments  on  said  cer- 
tificate of  stock,  she  was  unable  to  do  so,  because  said 
agency  had  been  withdrawn.  The  complaint  further 
avers,  that  by  the  terms  and  conditions  of  said  cer^ 
tificate  of  shares,  if  she  failed  to  pay  dues  thereon  for 
three  consecutive  months,  said  certificate  became  for- 
feited to  appellant;  that  appellant  did  not  have  an 
agency  or  agent  in  said  city  to  receive  and  receipt  for 
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said  dues  within  three  months  from  the  25th  day  of 
July.  1891,  at  which  time  she  paid  her  last  install- 
ment, and  at  no  time  during  the  three  months  next 
succeeding  her  said  last  payment  was  there  an  agent 
in  said  city,  to  whom  she  could  pay  said  dues.  It  is 
also  alleged  that  at  the  1;ime  of  commencing  the 
action,  and  prior  thereto,  all  the  time  from  three 
months  from  July  25,  1891,  said  certificate  was  of  no 
value  whatever,  and  for  that  reason  she  did  not  sur- 
render or  offer  to  surrender  the  same  to  the  appellant 
before  commencing  said  action,  and  that  she  brought 
said  certificate  into  court  for  the  use  and  benefit  of 
appellant,  and  to  be  disposed  of  by  it;  that  she  was  at 
all  times  ready  and  willing  to  keep  and  perform  the 
conditions  of  said  certificate  on  her  part;  that  appel- 
lant has  failed  and  refused  to  return  to  her  said  money 
so  paid,  but  has  wrongfully  appropriated  and  con- 
verted the  same  to  its  own  use. 

The  second  paragraph  of  complaint  is  simply  for 
money  had  and  received. 

The  court  below  overruled  a  demurrer  to  each  para- 
graph of  the  complaint.  The  issue  was  joined  by  a 
general  denial,  trial  by  the  court,  and  judgment  for 
appellee. 

Four  errors  are  assigned,  but  in  the  condition  the 
record  comes  to  us,  only  the  first  and  second  specifica- 
tions of  the  assignment  of  error  are  available,  and 
they  are  as  follows: 

First.  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Second.  The  court  erred  in  overruling  the  appel- 
lant's demurrer  to  the  first  paragraph  of  complaint. 

The  appellant  has  waived  the  first  assignment  of 
error,  by  failing  to  discuss  it,  for  counsel  expressly 
say  in  their  brief:  "We  desire  to  discuss  only  the  sec- 
ond, third,  and  fourth." 
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Appellant's  first  contention  is  that  the  first  para- 
graph of  the  complaint  is  insufficient,  because  it  does 
not  aver  or  show  that  appellee  performed  the  condi- 
tions of  the  contract  on  her  part. 

In  an  action  upon  a  contract,  the  rule  that  the  plain- 
tiff must  aver  performanca  on  his  part  or  plead  facts 
which  will  constitute  a  valid  excuse  for  nonperform- 
ance, is  adhered  to,  as  we  understand  it,  by  the  courts 
of  last  resort  in  most,  if  not  all,  of  the  states,  and  this 
rule  is  sound  in  principle.  In  a  contract  where  there 
are  reciprocal  covenants  or  mutual  conditions  to  be 
performed,  where  one  of  the  parties  puts  it  out  of,  or 
beyond  the  power  of  the  other  to  perform  the  cove- 
nants  or  conditions  to  be  performed  by  him,  he  is  thus 
relieved  from  such  performance,  and  in  a  complaint 
upon  the  contract,  for  a  breach,  if  the  complaint  avers 
such  facts,  it  will  not  be  demurrable  for  a  failure  to 
allege  performance  on  the  part  of  the  plaintiff. 

The  rule  is  briefly  and  pointedly  stated  in  the  En- 
cyclopaedia of  Pleading  and  Practice  as  follows:  "In 
lieu  of  allegations  of  performance  the  plaintiff  may  al- 
lege facts  in  excuse  for  nonperformance."  4  Ency.  of 
PL  and  Pract.,  p.  629.  See,  also,  Cotwh  v,  Ingeraolh  2 
Pick.  (Mass.)  292;  Buess  v.  Koch,  10  Hun.  (N.  Y.)  299. 

It  was  held  in  Ruble  v,  Massey,  2  Ind.  636,  that 
where  a  condition  was  to  have  been  performed  in  a 
contract  by  the  plaintiff,  and  he  was  prevented  from 
performing  it,  the  allegations  of  the  complaint  show- 
ing  such  prevention  was  a  sufficient  excuse  for  non- 
performance. 

Counsel  for  appellant  recognize  the  force  of  this 
rule  when  they  say  in  their  brief,  ^^  Plaintiff  must  plead 
performatice,  or  a  valid  excuse  for  nonperformancey^^  and 
in  this  admission,  in  view  of  the  facts  pleaded,  they  in- 
advertently admit  the  sufficiency  of  the  complaint 
upon  the  point  now  under  consideration.    The  demur- 
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rer  admits  the  truth  of  the  allegations.  The  facts 
averred  in  the  complaint  clearly  show  that  the  appel- 
lant undertook  and  agreed  to  keep  an  agent,  and  main- 
tain an  agency  at  the  city  of  Indianapolis  to  accept 
the  monthly  dues  and  installments  of  the  appellee; 
that  appellee  was  not  required  to  pay  them  elsewhere; 
that  in  pursuance  of  the  agreement,  the  appells^nt  did 
so  maintain  an  agency  for  six  months  immediately 
succeeding  the  time  appellee  subscribed  and  had  is- 
sued to  her  the  certificate  of  stock;  that  after  that 
time  such  agency  was  discontinued  and  withdrawn 
from  Indianapolis,  without  notice  to  her;  that  she  was 
unable  to  find  any  person  to  whom  she  was  authorized 
to  make  such  payments;  that  such  agency  was  dis- 
continued for  more  than  three  months,  and  that  by 
the  terms  of  her  said  certificate  a  failure  to  pay  for 
tbree  months  constituted  a  forfeiture  thereof;  and 
that  she  was  ready  and  willing  to  perform  her  part  of 
said  contract,  but  was  prevented  from  so  doing  by  the 
acts  of  the  appellant. 

In  Riletf  v.  Walhr,  6  Ind.  App.  622,  this  court,  by 
Lotz,  J.,  said:  "It  is  unnecessary  to  allege  perform- 
ance, or  readiness  to  perform  on  the  part  of  the  plain- 
tiff, where  it  is  shown  that  the  defendant  has  re- 
pudiated the  contract,  or  affirmatively  refused  to  per- 
form, or  denies  liability  under  it.^'  See,  also,  Floyd  v. 
Maddux  J  68  Ind.  124;  Mathis  v.  Thomas^  101  Ind.  119; 
Phoenix^  efc,  Life  Ins.  Co.  v.  Hinesleyj  75  Ind.  1. 

We  think  the  complaint  clearly  shows  that  the  ap- 
pellant, by  its  own  acts,  put  it  beyond  the  power  of  the 
appellee,  within  the  terms  of  the  contract,  to  perform 
the  conditions  imposed  upon  her,  and  excused  her 
therefrom,  and  she  had  a  right  to  assume,  under  these 
facts,  that  the  appellant  did  not  intend  to  comply 
with  its  terms. 

These  facts,  as  pleaded,  and  being  admitted  to  be 
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true  by  the  demurrer,  bring  the  case  clearly  within 
the  rules  above  stated,  and  are  clearly  sufficient. 

It  is  next  contended  that  the  complaint  was  demur- 
rable because  it  does  not  aver  a  demand  before  the 
commencement  of  the  action.  We  do  not  think  this 
contention  is  well  grounded.  The  complaint  does  aver 
that  the  appellant  failed,  neglected  and  refused  to  re- 
turn to  appellee  the  sums  she  had  paid  as  dues,  install- 
ments, etc.  The  general  rule  provides  that  where 
money  or  property  is  in  the  rightful  and  lawful  posses- 
sion of  a  party,  an  action  will  not  lie  by  one  who 
claims  possession,  until  a  demand  has  been  made  and 
a  deliverv  refused. 

The  averments  of  the  complaint,  that  the  appellant 
had  neglected,  failed  and  refused  to  return  the  sums 
of  money  paid,  etc.,  are  equivalent,  we  think,  to  a 
direct  and  positive  allegation  that  a  demand  had  been 
made  and  a  return  refused. 

As  was  said  by  this  court  in  Sloan  v.  Lick  Creek, 
etc.,  Gravel  Road  Co.,  6  Ind.  App.  584:  "An  action  will 
not  lie  for  property  which  has  rightfully  come  into  the 
possession  of  another,  unless  a  demand  has  been  made 
therefor  and  refused;  but  where  the  complaint  alleges 
a  conversion  ♦  •  ♦  such  allegations  necessarily 
implj'  a  demand,  and  dispense  with  a  formal  allega- 
tion to  that  effect."  See,  also,  Robinson  v.  Ship- 
worth,  23  Ind.  311;  Proctor  v.  Cole,  66  Ind.  676;  Bun- 
ger  v.  Roddy,  70  Ind.  26;  Snyder  v.  Baber,  74  Ind.  47: 
Knoivlton  v.  School  City  of  Logansport,  75  Ind.  103. 

In  the  case  at  bar,  the  complaint  not  only  charged 
a  conversion,  but  alleged  a  refusal,  neglect,  and  fail- 
ure tq  return  the  money  paid  by  appellee.  These  aver- 
ments clearly  imply  a  demand,  for,  as  was  said  in 
Stnfdcr  v.  Baher,  supra,  there  could  be  no  refusal  with- 
out a  demand.  • 

In  Ferguson  v.  Hull,  13G  Ind.  339,  it  was  said:    "As 
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to  the  second  objection,  that  no  demand  was  made,  this 
is  obviated  by  the  allegation  that  defendants  refused 
to  pay.  These  allegations  impliedly  show  a  demand, 
otherwise  there  would  not  likely  have  been  a  refusal 
to  pay.  But  if  they  refused  to  pay,  even  without  de- 
mand, this  was  a  waiver  of  demand,  an  act  by  them 
that  relieved  plaintiffs  from  the  necessity  of  making 
demand." 

The  insistence  of  the  appellant  that  the  complaint  is 
insufficient  for  a  failure  to  aver  a  demand,  is  there- 
fore untenable. 

The  third  objection  to  the  sufficiency  of  the  first 
paragraph  of  the  complaint,  as  urged  by  appellant, 
is  that  it  does  not  aver  that  the  appellee  offered  to 
surrender  her  certificate  of  stock  before  the  com- 
mencement of  the  action. 

We  are  not  cited  to  any  authority  in  support  of  this 
contention,  and  no  argument,  further  than  the  asser- 
tion that  "such  surrender  must  be  made  before  suit, 
to  be  of  any  avail."  The  complaint  does  aver  that 
"said  certificate  was  of  no  value  whatever,  and  for 
that  reason  she  did  not  surrender  or  offer  to  surrender 
the  same  to  the  defendant  before  bringing  this  action. 
She  now  brings  said  certificate  into  court  for  the  use 
and  benefit  of  the  defendant  and  to  be  disposed  of  by 
it."  It  is  admitted  by  the  demurrer  that  the  certifi- 
cate of  stock  became  worthless  and  was  of  no  value 
whatever,  and  hence  it  was  unnecessary  to  allege  an 
offer  to  return  or  surrender  it  before  suit.  By  the  ex- 
press  terms  of  the  certificate,  as  alleged  in  the  com- 
plaint, a  failure  to  pay  the  monthly  installments  for 
three  successive  months,  worked  a  forfeiture  of  it,  and 
this  fact  appellant  was  bound  to  know.  It  being  for- 
feited, it  was  necessarily  without  value,  and  that  for- 
feiture resulting  from  the  acts  of  the  appellant,  it  can 
not  now  complain  that  no  offer  was  made  to  surrender 
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it,  and  especially  is  this  true  in  view  of  the  fact  that 
it  was  brought  into  court  for  the  use  and  benefit  of  the 
appellant. 

The  complaint  states  a  good  cause  of  action,  and  the 
court  did  not  err  in  overruling  the  demurrer  thereto. 

Appellant,  strongly  urges  that  the  court  erred  in 
overruling  its  motion  for  a  new  trial.  The  only  ques- 
tion discussed  is,  that  the  "decision  of  the  court  is  not  aus- 
iained  by  sufficient  evidence^  and  is  contrary  to  law,^^  The 
third  specification  of  the  assignment  of  error  is,  that 
the  court  erred  in  overruling  appellant's  motion  for 
a  new  trial. 

The  evidence  is  not  properly  in  the  record,  and 
hence  this  assignment  of  error  presents  no  question 
for  our  decision. 

The  bill  of  exceptions  was  signed  by  the  trial  judge 
November  30, 1895,  and  so  certified  by  him.  The  long- 
hand manuscript  of  the  evidence,  as  transcribed  by 
the  official  reporter,  was  filed  in  the  clerk's  office,  De- 
cember 9,  1895,  and  this  fact  is  certified  by  the  clerk, 
under  the  seal  of  the  court. 

It  will  be  observed  that  it  affirmatively  appears 
that  the  longhand  manuscript  of  the  evidence  was  not 
filed  in  the  clerk's  office  until  nine  davs  after  it  was 
embodied  in  the  bill  of  exceptions. 

Under  the  repeated  decisions  of  the  Supreme  and 
this  court,  the  evidence  is  not  in  the  record,  and  ap- 
pellant's motion  for  a  new  trial,  on  the  ground  that 
the  "decision  is  not  supported  by  sufficient  evidence 
and  is  contrary  to  law,"  raises  no  question  for  our  de- 
cision. 

AYe  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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The  School  City  of  Lafayette  v.  Bloom. 

[No.  2,159.     Filed  April  28,  1897.] 

Schools. — Contract  with  Teacher. — Potper  of  School  Board  to  Revoke 
— ^A  board  of  school  trustees  cannot  siunmarily,  without  cause, 
revoke  a  contract  of  employment  made  with  a  teacher  before  the 
commencement  of  the  term  of  service  specified  in  the  contract, 
under  a  provision  in  the  contract  that  the  employment  is  subject  to 
the  right  of  the  board  to  remove  such  teacher  at  any  time  upon 
two  weeks*  notice,    pp.  466-469. 

Pleading. — Answer  Must  Proceed  Upon  a  Definite  Theory, — An  an- 
swer in  bar  must  deny,  or  confess  and  avoid;  it  cannot  do  both.  It 
must  proceed  upon  a  definite  theory,  either  of  denial  of  the  cause 

of  action,  or  of  confessing  it  and  showing  new  matter  in  avoidance. 
p,  4^. 

Appbal  and  Error. — BUI  of  Exceptions.^ Longhand  Manuscript  of 
Evidence, — The  longhand  manuscript  of  the  reporter's  shorthand 
notes  of  the  evidence  and  of  the  exceptions  taken  during  its  intro- 
duction is  not  in  the  record  where  it  is  not  shown  that  the  same  was 
filed  with  the  clerk  before  it  was  incorporated  in  the  bill  of  excep- 
tions,  p.  4^9. 

From  the  Tippecanoe  Superior  Court.  Affirmed. 

George  P.  Haywood  and  Charles  A.  Burnett^  for 
appellant 

R.  P.  Davidson  and  Thompson  &  Storms^  for 
appellee. 

Black,  J. — The  appellee,  Hattie  B.  Bloom,  in  her 
complaint  against  the  appellant,  filed  on  the  22d  day 
of  March,  1895,  showed  that  she  was  employed  by  the 
board  of  school  trustees  of  the  city  of  Lafayette,  on 
the  31st  day  of  May,  1894,  by  written  contract,  to 
teach  in  one  of  the  grades  in  the  school  buildings  of 
said  city  for  the  term  of  ten  months,  being  the  school 
year  commencing  on  the  10th  of  September,  1894,  at 
the  rate  of  f  50.00  per  month.  The  inability  of  the  ap- 
pellee to  set  out  a  copy  of  the  contract  was  shown,  and 
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it  was  further  shown  that  on  the  8th  of  June,  1894,  she 
was  notified  in  writing  by  the  board  that  her  appoint- 
ment under  said  contract  was  revoked,  and  that  her 
services  would  not  be  required  the  coming  school  year; 
that  in  said  notice  no  cause  was  assigned  for  such  rev- 
ocation, and  that  the  revocation  was  without  cause; 
that  at  the  time  of  said  appointment,  and  at  all  subse- 
quent times,  she  had  a  license  to  teach  in  the  common 
schools  of  said  city,  duly  granted  and  issued  by  the 
county  superintendent  of  the  common  schools  of  Tip- 
pecanoe county;  that  on  the  7th  of  September,  1894, 
she  notified  the  board  that  she  held  herself  in  readi- 
ness to  perform  her  part  of  the  contract  and  to  obey 
any  commands  of  the  board  relating  to  her  duties  as 
teacher  under  said  contract,  and  she  demanded  of  the 
board  to  be  allowed  to  occupy  her  position  as  teacher 
under  said  contract,  and  notified  the  board  that  she 
would  be  present  at  the  opening  of  the  schools  on  the 
10th  of  September  and  would  take  charge  of  her  room 
and  perform  her  duties  as  teacher;  that  thereupon  the 
board  notified  her  that  it  would  be  useless  for  her  to 
do  so,  for  they  had  employed  another  teacher  to  take 
appellee's  place,  that  her  services  were  not  needed  as 
a  teacher  in  that  school,  and  that  they  had  no  other 
position  as  teacher  for  her.  The  comJ)laint  further 
showed  that  the  appellee  had  held  herself  in  readi- 
ness, and*was  still  in  readiness  to  teach  as  directed  by 
the  board  in  accordance  with  said  contract,  and  al- 
leged that  she  had  been  damaged  in  the  sum  of 
$500.00,  for  which  sum  judgment  was  demanded. 

The  appellant  answered  by  a  general  denial,  and 
filed  a  second  paragraph  of  answer,  a  demurrer  to 
which  was  sustained.  This  ruling  is  assigned  as  error. 

In  the  second  paragraph  of  answer  it  was,  in  sub- 
stance, alleged,  that  on  the  28th  of  May,  1894,  the  ap- 
pellant entered  into  a  written  contract  with  the  ap- 
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pellee,  whereby  the  latter  was  appointed  as  a  teacher 
in  the  schools  of  said  city  at  a  salary  of  $50.00  per 
month,  subject  to  the  rules  and  regulations  of  the  city 
schools  and  the  laws  of  the  State  of  Indiana;  that 
said  appointment  was  for  no  definite  time,  but  was 
subject  to  revocation  by  the  defendant  upon  two 
weeks'  notice  to  be  given  the  appellee  by  the  appel- 
lant; that  it  was  understood  between  the  parties  that 
the  services  of  the  appellee  as  such  teacher,  if  not 
sooner  revoked,  were  to  commence  at  the  beginning  of 
the  school  year  of  said  city,  which  commenced  Sep- 
tember 10,  1894,  which  written  appointment  was  ac- 
cepted in  writing,  with  all  its  conditions  by  the  ap- 
pellee. A  copy  of  the  appointment,  with  its  accept- 
ance by  the  appellee,  is  set  out  in  the  answer  as  fol- 
lows: 

*^  Office  of  Public  Schools.  ) 
Lafayette,  Ind.,  May  28,  1894:.  ) 

Miss  Bloom:  At  a  meeting  of  the  Board  of  Trus- 
tees of  the  Public  Schools  of  this  city,  held  May  28, 
1894,  you  were  appointed  teacher  at  a  salary  of  $50.00 
per  month,  subject  to  the  rules  and  regulations  of  the 
city  schools  and  the  school  laws  of  Indiana.  This  ap- 
pointment is  made  subject  to  your  agreeing  not  to  re- 
sign from  the  position  without  giving  this  board  at 
least  two  weeks'  notice  thereof;  and  should  you  resign 
without  giving  such  two  weeks'  notice  to  this  board, 
you  to  forfeit  two  weeks  of  the  salary  due;  and  the  ap- 
pointment is  also  made  subject  to  the  right  of  this 
board  to  remove  you  from  the  position  at  any  time 
upon  two  weeks'  notice  to  you.  Please  sign  your 
name  below,  and  return  this  letter  within  five  days, 
if  you  accept  the  appointment. 

Yours  respectfully, 

Barney  Sfitznagle,  Secy." 
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**I  accept  the  appointment  subject  to  all  the  condi- 
tions enumerated  above. 

Hattib  B.  Bloom/' 

It  was  further  alleged,  that  after  the  making  of  this 
contract,  not  desiring  the  services  of  the  appellee  as 
such  teacher,  the  appellant  revoked  the  appointment 
in  acordance  with  the  terms  of  the  contract,  upon  the 
9th  of  June,  1894,  and  presented  to  her  a  written  no- 
tice to  that  effect.    This  notice  is  set  out  as  follows : 

*^W.  S.Walker,  ) 

W.  E.  DooLFFTLE,       >  Trustces.    Edward  Ayers, 
Barney  Spiiznagle,  )  Supt." 

"Public  Schools,      ) 
Lafayette,  Ind.,  June  9,  1894.  ) 

"Miss  Blooms  The  Board  of  Trustees  of  the  public 
schools  of  this  city,  Lafayette,  Indiana,  hereby  no- 
tify you  that,  in  accordance  with  the  terms  of  our 
written  communication  to  you  of  the  28th  of  May, 
1894,  your  appointment  is  revoked,  and  your  services 
will  not  be  required  the  coming  school  year. 

Yours  respectfully, 

Barney  SprrzNAGLE,  Secy." 

It  was  further  alleged  that  the  appellee  was  not  em- 
ployed to  teach  any  particular  school,  or  for  and  dur- 
ing the  school  year  beginning  September  10, 1894;  but 
only  for  such  time  as  said  appointment  remained  unre- 
voked; that  it  was  revoked  by  giving  more  than  two 
weeks'  notice  thereof,  as  aforesaid. 

The  important  question  in  the  case  is,  whether  or 
not  the  board  had  authority  thus  to  revoke  the  ap- 
pointment summarily,  and  without  cause. 

By  the  appointment  and  the  acceptance  thereof  a 
contractual  relation  was  established.  Thereupon,  not- 
withstanding the  contract  was  wholly  executory,  each 
party  became  bound  and  each  acquired  rights. 

The  parties  to  an  executory  contract  may  rescind  it 
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by  mutual  consent,  but  they  each  have  a  right  to  insist 
upon  the  maintenance  of  the  contractual  relation  up 
to  the  time  of  performance,  as  well  as  the  right  to  per- 
formance when  the  proper  time  arrives.  It  is  the  duty 
of  one  who  has  employed  another  to  receive  him  into 
the  service;  and  if  he  refuse  to  do  so  without  good 
cause,  this  will  constitute  a  breach  of  contract  for 
which  an  action  will  lie.  Hochstcr  v.  De  La  Tour,  2  El. 
&  Bl.  678. 

It  was  said  of  one  employed  as  a  teacher  and  dis- 
charged before  the  time  for  the  commencement  of  the 
service,  in  Farrell  v.  School  District,  98  Mich.  43,  56  N. 
W.  1053:  "She  had  the  right  to  enter  upon  the  service, 
and  have  her  competency  determined  by  the  service 
rendered."  See,  also,  Brown  v.  Board  of  Education,  29 
111.  App.  572;  Eeubelt  v.  School  Tp.j  etc,  106  Ind.  478; 
School  Town  of  Milfordy.Poumer,  126  Ind.  528;  School 
Town  of  MilfordY.  Zeigler,  1  Ind.  App.  138;  Jackson 
School  Tp.  V.  Shera,  8  Ind.  App.  330. 

The  authority  of  the  board  to  employ  teachers  is 
given  by  the  statute  in  general  terms,  as  is  the  au- 
thority to  make  other  contracts.  Section  5920,  Burns' 
R.  S.  1894  (4444,  R.  S.  1881);  ReuMt  v.  School  Tp.,  etc., 
supra. 

We  have  a  statute,  section  5988,  Burns'  R.  S.  1894 
(4501,  Horner's  R.  S.  1896),  providing  for  the  dismissal 
of  teachers  in  certain  cases  by  a  trustee,  "but  only 
upon  due  notice  and  upon  good  cause  shown." 

In  City  of  CratcfordsviUe  v.  Hays,  42  Ind.  200,  it  was 
held  that  this  provision  has  no  application  to  incor- 
porated towns  or  cities ;  that  there  is  no  statutory  pro- 
vision requiring  or  authorizing  trustees  in  cities  and 
incorporated  towns  to  dismiss  teachers;  that  the  cor- 
rectness of  the  action  of  the  trustees  in  the  dismissal 
of  a  teacher  must  be  tested  by  the  general  principles 
Vol.  17—30 
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of  law  applicable  to  the  ease;  and  that  where  a 
teacher  has  been  employed  for  a  definite  length  of 
time  and  has  in  all  respects  fulfilled  the  contract  on 
his  part,  and  has  discharged  all  the  obligations  rest- 
ing upon  him  as  a  teacher,  he  cannot  legally  be  dis- 
charged from  employment  without  his  consent,  until 
the  expiration  of  the  term  of  his  employment. 

But  it  is  contended  that  the  action  of  the  board  in 
revoking  the  appointment  of  the  appellee  was  within 
the  authority  reserved  in  the  contract  to  remove  her 
from  the  position  upon  two  weeks'  notice.  It  is  sought 
in  the  answer  to  show  the  rightfulness  of  the  dis- 
charge under  that  provision. 

Both  of  the  provisions  for  notice  in  the  contract  be- 
fore us, contemplated  the  actual  entry  of  the  appointee 
upon  the  performance  of  the  service  before  either  of 
these  stipulations  would  become  applicable.  The  con- 
tract conferred  upon  the  appointee  a  right  to  assume, 
not  an  office,  but  a  place  of  service,  denominated  in 
the  appointment  as  a  position,  when  the  proper  time 
should  arrive.  She  was  to  accept  within  five  days,  but 
there  was  no  provision  concerning  a  relinquishment  of 
the  right  to  enter  upon  the  employment  or  abandon- 
ment of  the  engagement  at  any  time  before  the  date 
for  entry  upon  the  service;  but  the  contract  contained 
provisions  relating  to  a  resignation  from  the  position 
when  the  conditions  should  be  such  that  she  would 
forfeit  two  weeks'  salary  then  due  if  she  should  resign 
without  giving  the  two  weeks'  notice,  without  the  giv- 
ing of  which  she  agreed  not  to  resign  from  the  posi- 
tion. That  was  the  agreed  penalty  for  such  resigna- 
tion as  was  contemplated  by  the  contract. 

A  similar  intent  is  apparent  in  the  provision,  in  the 
same  connection,  that  the  appointment  was  made  sub- 
ject to  the  right  of  the  board  to  remove  her  from  the 
position  at  any  time  upon  two  weeks'  notice  to  her. 
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It  was  to  be  a  notice  that  two  weeks  after  the  giving 
thereof  she  would  be  removed  from  the  position.  Man- 
ifestly, it  was  the  intent  that  if  she  resigned,  not  in 
accordance  with  the  contract,  she  would  lose  the  sal- 
ary for  two  weeks  already  served,  but  if  she  resigned 
in  accordance  with  the  contract  she  would  earn  and 
receive  two  weeks'  salary  after  the  notice  of  her  resig- 
nation, and  that  if  she  were  removed  in  accordance 
with  the  contract,  she  would  have  the  opportunity  to 
serve  and  earn  salary  for  two  weeks  after  notice  of  the 
purpose  to  remove  her.  The  removal  contemplated 
was  not  a  repudiation  of  the  contract  before  the  com- 
mencement of  the  service.  It  was  spoken  of  as  a  re- 
moval from  the  position,  and  not  as  a  revocation  of  the 
appointment.  A  summary  revocation  of  the  appoint- 
ment without  any  previous  notification  was  not  a  re- 
moval from  the  position  upon  two  weeks'  notice  to  her. 
It  matters  not  that  the  revocation  was  in  the  vacation 
before  the  time  for  commencing  the  service  under  the 
contract.  The  board  had  not  reserved  a  right  to  so 
revoke  the  appointment,  but  had  imposed  a  condition 
which,  being  the  only  reservation,  was  inconsistent 
with  such  a  right. 

If  it  be  insisted  that  in  the  reservation  of  the  right 
of  the  board  to  remove,  it  was  not  expressly  provided 
that  she  should  be  allowed  to  go  on  and  earn  and  re- 
ceive two  weeks'  salary  after  the  notice,  and  that  the 
right  was  reserved  to  remove  at  any  time  upon  such 
notice,  yet  the  removal  was  to  be  from  the  position 
which  she  could  not  resign  without  the  penalty  of  loss 
of  salary  due,  and  no  right  to  remove  subject  to  a 
specified  penalty  was  reserved,  but  the  right  was  re- 
served only  upon  two  weeks'  notice.  The  right  of  re- 
moval upon  notice  merely  contemplated  by  the  con- 
tract did  not  exist  aside  from  the  contract,  and,  as- 
suming the  binding  force  of  the  reservation,  a  revoca- 
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tion  not  covered  by  it  would  subject  the  board  to  such 
liability  as  would  exist  in  case  of  a  revocation  in  the 
absence  of  any  reservation  concerning  revocation  or 
discharge. 

It  is  shown  by  the  answer  that  the  appointment  re- 
lated to  a  certain  school  year,  in  which^  beginning  at  a 
certain  day,  she  was  to  hold  a  position  and  to  teach  at 
a  salary  of  a  certain  amount  by  the  month,  or  for  each 
successive  month,  subject  only  to  the  right  of  removal 
upon  the  notice  for  two  weeks  given  during  the  course 
of  her  services,  and  to  the  implied  right  of  removal 
for  suflBcient  cause. 

The  complaint  proceeds  upon  the  theory  that  the 
employment  was  for  a  definite  period,  that  the  appel- 
lee was  employed  to  teach  for  the  term  of  ten  months, 
being  the  school  year  commencing  at  a  specified  date; 
and  that  the  appointment  was  revoked  without  cause. 
The  special  answer  seeks  to  excuse  the  revocation  by 
relying  upon  the  terms  of  the  contract.  It  is  also  al- 
leged in  the  answer  that  the  appointment  was  for  no 
definite  time,  that  the  appellee  was  not  employed  to 
teach  for  or  during  the  school  year,  but  only  for  such 
time  as  the  appointment  remained  unrevoked.  And  it 
is  not  shown  in  the  answer  that  there  was  any  cause 
for  the  revocation. 

An  answer  in  bar  must  deny,  or  confess  and  avoid; 
it  cannot  do  both.  It  must  proceed  upon  a  definite 
theory,  either  of  denial  of  the  cause  of  action  or  of  con- 
fessing it  and  showing  new  matter  in  avoidance. 

If  the  answer  before  us  be  regarded  as  in  confession 
and  avoidance,  that  is,  admitting  the  material  allega- 
tions of  the  complaint,  and  avoiding  them  by  showing 
a  contract  authorizing  a  revocation  of  an  employment 
for  a  definite  period  by  reason  of  the  provision  for  no- 
tice of  removal,  then,  as  we  have  attempted  to  show, 
the  revocation  stated  was  not  within  the  provision  set 
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forth.  If  the  answer  be  regarded  as  showing  a  revo- 
cation pursuant  to  a  contract  which  was  for  no  def- 
inite time,  then  the  answer  would  be  an  argumenta- 
tive denial,  and  a«  the  first  paragraph  was  a  general 
denial,  there  could  be  no  available  error  in  sustaining 
the  demurrer  to  the  second. 

If  it  was  intended  to  plead  in  confession  and  avoid- 
ance, and  to  inject  into  the  pleading  also  a  denial, 
then,  if  the  new  matter  did  not  avoid  the  cause  stated 
In  the  complaint,  the  denial  could  not  rescue  the 
pleading  from  attack  by  demurrer,  where  another  par- 
agraph of  denial  remained. 

We,  of  course,  do  not  decide  that  the  board  could 
not  revoke  an  appointment  before  the  commencement 
of  the  service,  or  snmmarilv  and  without  notice  re- 
move  a  teacher,  during  the  course  of  the  service,  upon 
sufficient  cause,  but  there  is  here  no  question  relating 
to  revocation  or  removal  for  sufficient  cause.  The  ap- 
pellant's contention  is  for  a  supposed  right  to  revoke 
summarily,  at  pleasure  and  without  cause,  the  claim 
being  based  upon  a  contract  which  did  not  confer  such 
right. 

The  overruling  of  the  appellant's  motion  for  a  new 
trial  is  assigned  as  error,  and  in  argument  it  is 
claimed  that  the  court  erred  in  the  admission  of  cer- 
tain evidence,  and  in  giving  instructions  to  the  jury. 

The  longhand  manuscript  of  the  reporter's  short- 
hand notes  of  the  evidence  and  of  the  exceptions  taken 
during  its  introduction  does  not  appear  to  have  been 
filed  in  the  clerk's  office  before  it  was  incorporated  in 
the  bill  of  exceptions  containing  it.  Under  decisions, 
which  have  become  quite  numerous,  of  the  Supreme 
Court  and  of  this  court,  the  longhand  manuscript  is 
not  properly  before  us. 

In  the  absence  of  the  evidence  we  are  unable  to  see 
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any  available  error  in  the  instructions  discussed  by 
counsel. 

The  judgment  is  aflBrmed. 


The  Board  of  Commissioners  of  Carroll  County 

ET  AL.  V,  Pollard  et  al. 

[No.  2,428.     Filed  April  28,  1897.] 

Costs. — Attorney's  Fees. — Allowance  of  by  Court, —  Change  of  Venue. 
— Statutes  Construed. — An  allowance  made  to  attorneys  who  have 
been  appointed  to  assist  in  the  prosecution  or  defense  of  a  criminal 
cause  by  the  court  of  the  county  to  which  a  change  of  venue  has  been 
taken  and  in  which  the  trial  thereof  was  had  under  sections  1847« 
1848,  Bums'  R.  S.  1894,  is  not  conclusive  against  either  the  claimants 
or  the  coimty  from  which  the  cause  was  removed ;  the  amount  so 
fixed  is  only  prima  facie  evidence  of  the  correctness'  of  the  sum 
allowed  and  may  be  inquired  into  by  either  party,    pp.  47S,  4?4. 

Same.  — Attorney's  Fees. — Change  of  Venue.  — Jurisdiction.  — ^Where  an 
allowance  has  been  made  to  attorneys  for  assisting  in  the  prosecu- 
tion and  defense  of  a  criminal  cause  by  the  court  of  a  county  to 
which  a  change  of  venue  had  been  taken,  and  the  cause  tried,  and 
thereafter  such  claims  were  allowed  in  part  by  the  board  of  commis- 
sioners of  the  county  from  which  the  cause  was  removed,  such 
county  will  not  be  boimd  by  a  judgment  of  the  court  of  the  county 
to  which  the  change  of  venue  had  been  taken,  made  thereafter  on 
petition  of  the  claimants,    pp.  478-481. 

Change  op  Venue. — AUoujance  of  Costs  and  Expenses. — Statute  Con- 
««rw€d.— Section  418,  Bums'  R.  S.  1894  (414,  R.  S.  1881),  providing 
for  the  manner  of  allowance  and  payment  of  costs  and  expenses  in 
changes  of  venue,  in  so  far  as  it  applies  to  criminal  cases,  has  been 
superseded  and  impliedly  repealed  by  sections  1847,  1848,  Bums'  R. 
S.  1894  (1778,  1779,  R.  S.  1881).    pp.  473,  476. 

From  the  Cass  Circuit  Court.    Reversed, 

L.  D.  Boyd,  John  C.  Nelson  and  Quincy  Myers^  for 
appellants. 

McConnell  &  Jenkins    and    John   H.    Gould,    for 
appellees. 
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Robinson,  J. — This  cause  was  transferred  to  this 
court  by  the  Supreme  Court.  Board,  etc.,  v.  Pollard 
147  Ind!  297. 

In  October,  1895,  one  Whitnaiore  was  indicted  in 
Carroll  county  for  murder,  and  the  appellees,  Charles 
R.  Pollard  and  Robert  C.  Pollard,  as  the  firm  ot  Pol- 
lard &  Pollard,  were,  by  the  Carroll  Circuit  Court,  ap- 
pointed to  assist  the  prosecuting  attorney  in  his  prose- 
cution. Upon  the  api)lication  of  the  defendant  to  de- 
fend as  a  poor  person,  the  court  appointed  M.  A. 
Rvan  and  Smith  &  Julian  as  counsel  for  the  defend- 
ant.  The  venue  was  then  changed  to  the  Cass  Cir- 
cuit Court,  and  that  court  appointed  the  firm  of  Fans- 
Jer  &  Mahoney  as  additional  counsel  for  the  defend- 
ant. A  trial  was  had,  and  the  Cass  Circuit  Court 
made  allowances  to  the  attorneys  as  follow^s:  to  M.  A. 
Ryan,  f 850.00;  to  M.  F.  Mahoney,  |750.00;  to  Smith  & 
Julian,  f  850.00;  to  Thomas  B.  Wilbur,  prosecuting  at- 
torney, $400.00;  to  Pollard  &  Pollard,  f  1,500.00.  These 
allowances  were  certified  to  Carroll  county  and  were 
allowed  in  part  by  the  board  of  commissioners  of  that 
county.  At  the  next  term  of  the  Cass  Circuit  Court 
the  appellees.  Pollard  &  Pollard,  M.  A.  Ryan  and  M. 
F.  Mahoney,  filed  their  separate  petitions  under  the 
original  number  and  cause  of  the  State  v.  JVhit- 
more,  asking  a  correction  of  the  original  orders  of  al- 
lowance to  them,  respectively.  The  prayer  of  the  re- 
spective petitions  was  to  direct  the  auditor  of  the 
proper  county  to  draw  his  warrant  upon  the  treasurer 
thereof  and  for  other  proper  relief.  The  petition  asked 
for  an  order  for  notice  to  the  boards  of  commissioners 
of  Carroll  and  Cass  counties,  respectively,  of  the  pen- 
dency of  the  petitions.  The  court  ordered  that  the 
original  cause  be  re-docketed,  that  the  notices  be 
given,  and  notice  was  served  on  the  individual  mem- 
bers of  the  board  of  each  county.    Appellants  entered 
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their  several  appearance  and  moved  to  quash  the  no- 
tice and  also  to  strike  out  the  several  petitions,  which 
motions  were  overruled  and  exceptions  saved.  Va- 
rious pleas  and  objections  to  the  proceedings  were  in- 
terposed by  appellants,  and  upon  issues  joined  be- 
tween the  parties,  and  a  hearing,  the  court  found  in 
favor  of  appellees  and  against  the  board  of  Carroll 
county,  and  ordered  that  the  following  sums  be  paid 
by  that  county,  namely:  to  appellee,  M.  F.  Fansler, 
1750.00;  to  M.  A.  Ryan,  $850.00;  to  Pollard  &  Pollard, 
$1,500.00.  The  board  of  commissioners  of  Carroll 
countv  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled,  and  from  the  order  of  the  court  making  the  al- 
lowances to  the  appellees,  appellants  have  appealed, 
and  assign  numerous  alleged  errors  through  which 
they  each  ask  a  reversal. 

After  motions  to  quash  the  notices  and  to  strike 
out  the  petitions  had  been  overruled,  the  board  of 
Carroll  county  filed  its  verified  plea  in  abatement,  de- 
nying the  court's  jurisdiction  and  setting  up  the  facts 
that  at  a  duly  convened  session  of  the  board  the 
claims  set  out  in  the  petitions  were  filed  with  the  au- 
ditor of  Carroll  county,  Indiana,  and  were  presented 
to  the  board  and  each  allowed  in  part ;  that  from  said 
orders  of  allowance  no  appeal  was  taken  and  no  ac- 
tion on  account  of  such  claims  had  been  brought 
against  Carroll  county,  or  the  board  of  commissioners 
of. that  county  or  any  other  person  or  persons  repre- 
senting Carroll  county,  prior  to  the  filing  of  these  pe- 
titions.   To  this  plea  a  demurrer  was  sustained. 

The  correctness  of  the  court's  rulings  on  the  various 
motions  and  pleas  interposed  depends  upon  one  ques- 
tion, and  that  is  whether  the  court  had  jurisdiction 
of  the  parties  and  of  the  subject-matter. 

This  appeal  is  prosecuted,  and  the  case  was  tried, 
upon  the  theory  that  the  allowances  made  upon  the 
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petitions  filed  have  the  force  and  effect  of  judgments 
against  Carroll  county,  and  upon  that  theory  the  ap- 
peal will  be  determined.  Appellee's  counsel  say  in 
their  brief:  "We  are  free  to  say  that  the  appellants 
were  made  parties  in  order  that  they  might  be  bound 
by  the  orders  sought.'*  As  stated  in  the  opinion  of 
Jordan,  C.  J.,  transferring  the  case  to  this  court:  "The 
essential  feature  of  the  case,  and  the  one  which  indi- 
cates its  character,  is  the  demand  for  a  recovery  of  a 
money  judgment.'' 

For  the  payment  of  costs  and  expenses  in  changes 
of  venue  in  criminal  cases,  the  statute  provides:  "In 
all  changes  of  venue  from  the  county,  the  county  from 
which  the  change  was  taken  shall  be  liable  for  the  ex- 
penses and  charges  of  removing,  delivering  and  keep- 
ing the  prisoner,  and  the  per  diem,  allowance  and  ex- 
penses of  the  jury  trying  the  cause,  and  of  the  whole 
panel  of  jurors  in  attendance  during  the  trial."  "All 
costs  and  charges  specified  in  the  last  preceding  sec- 
tion, or  coming  justly  and  equitably  within  its  pro- 
visions, shall  be  audited  and  allowed  by  the  court  try- 
ing such  cause;  but  where  specific  fees  are  allowed  by 
law  for  any  duty  or  service,  no  more  or  other  costs 
shall  be  allowed  therefor  than  could  be  legally  taxed 
in  the  court  from  which  such  change  was  taken." 
Sections  1847,  1848,  Burns'  R.  S.  1894  (1778,  1779,  R. 
S.  1881). 

Section  418,  Burns'  R.  S.  1894  (414,  R.  S.  1881),  in  so 
far  as  it  applies  to  criminal  cases,  has  been  held  super- 
seded and  impliedly  repealed  by  sections  1847  and 
1848,  fiuirra;  Utate,  ex  rel.,  v.  Miller,  And.,  107  Ind.  39. 

Conceding,  without  deciding,  that  the  Cass  Circuit 
Court  had  the  power  to  re-docket  the  case  of  the 
Slate  V.  Whitmore  upon  the  filing  of  these  petitions  at  a 
subsequent  term  of  the  court,  and  that  it  had  the 
power  to  modify  an  order  it  had  previously  made  in 
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connection  with  that  case,  yet  it  would  not  necessarily 
follow  that  it  could,  by  any  modification  then  made, 
bind  anyone  not  originally  a  party.  The  petitions 
asked  for  the  modification  of  an  order  previously  made 
in  a  certain  case  and  the  efifect  of  such  a  modification 
would  necessarily  be  limited  to  the  parties  who  were 
before  the  court  when  the  original  order  was  made. 

It  was  proper  for  the  Cass  Circuit  Court  to  make  al- 
lowances to  appellees  for  their  services,  and  to  fix  the 
amounts.  But  appellees'  rights  against  Carroll  county 
would  not  have  been  prejudiced  had  the  court  made 
no  allowance.  When  appellees  had  been  appointed  by 
the  court  and  had  performed  the  services  their  right 
to  present  a  claim  against  Carroll  county  was  com- 
plete. The  liability  of  the  county  for  the  value  of  the 
services  arose  from  the  performance  of  the  services 
upon  the  order  of  the  circuit  court  and  not  from  the 
order  of  the  circuit  court  making  the  allowance. 

In  Boards  etc.,  v.  Courtney,  105  Ind.  311,  the  court 
said :  "In  the  orderly  course,  it  should  be  audited  and 
allowed  by  the  court,  but  the  services  having  been  per- 
formed upon  the  order  of  the  court,  the  obligation  of 
the  county  to  pay  exists  nevertheless,  and  the  failure 
of  the  court  to  make  the  allowance  does  not  discharge 
the  county  from  its  obligation.  ♦  ♦  ♦  Since  the 
amount  fixed  by  the  court  is  not,  and  could  not  be,  con- 
clusive as  an  adjudication,  the  failure  to  allow  any- 
thing does  not  deprive  the  claimant  of  his  rights." 

Since  the  order  of  the  court  fixing  the  amount  can 
not  be  conclusive  as  an  adjudication,  either  as  against 
the  claimant  or  against  the  county,  the  allowance, 
when  the  amount  is  fixed,  is  only  prinm  facie  evidence 
of  the  correctness  of  the  sum  allowed  and  may  be  in- 
quired into  by  either  party.  Thus,  in  the  case  of 
Board,  etc.,  v.  Surnmerficld,  36  Ind.  543,  the  court  said: 
"We  think  that  the  evident  meaning  of  the  legislature 
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was  that  the  court  trying  the  cause  should  settle  and 
determine  the  number  of  days  that  the  jurors  and  as- 
sociate judges  were  engaged  in  such  trial,  and  the  ex- 
pense of  removing,  delivering,  and  keeping  the  pris- 
oner, and  the  sum  that  the  oflScers  of  the  court  were 
entitled  to.  We  think  that  the  allowances  by  the  court 
do  not  conclusively  determine  the  rights  of  the  persons 
affected  thereby,  but  the  sums  allowed  will  be  pre- 
sumed to  be  correct  as  to  amounts,  where  the  persons 
to  whom  such  allowances  were  made  were  legally  en- 
titled to  costs  or  charges.  ♦  *  *  When  a  person  under 
the  law  was  entitled  to  some  allowance,  the  sum 
settled  and  allowed  by  the  court  will  be  prima  fade 
evidence  as  to  the  correctness  otthe  amount  allowed; 
but  where  the  person  in  whose  favor  such  allowance 
is  made  is  not,  under  the  law,  entitled  to  either  fees, 
charges,  or  expenses,  theii  such  allowance  will  be 
void." 

This  doctrine  is  expressly  approved  in  Board,  etc, 
V.  Courtney y  supra ^  and  in  Trant,  And.,  v.  State,  ex  rel,, 
140  Ind.  414.  In  this  last  case  it  was  held  that  "sec- 
tions 1847,  1848,  Burns'  R.  S.  1894  (1778,  1779,  R.  S. 
1881),  supra,  are  substantially  the  same  as  sections  99 
and  100,  R.  8. 1843,  set  forth  and  construed  in  the  case 
of  Board,  etc.,  v.  Summerfield,  36  Ind.  543,  and  must  re- 
ceive the  same  construction." 

It  is  true,  the  case  of  Board,  etc.,  v.  Courtney,  supra, 
holds  that  when  such  a  claim  is  audited  and  allowed 
by  the  court,  and  duly  certified,  no  discretion  remains 
with  the  auditor  to  whom  the  account  is  certified. 
But  this  holding  was  overruled  in  Trant,  Aud.,  v.  Statc^ 
ex  rel.,  supra. 

Counsel  for  appellee  cite  the  case  of  Gill  v.  State,  ex 
rel.,  72  Ind.  266,  in  support  of  their  contention  that 
the  appellants  having  had  an  opportunity  to  contest 
these  allowances  are  bound  by  the  judgment  of  the 
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court.  But  the  statute  under  which  that  case  was 
decided  has  been  superseded  by  sections  1847  and 
1848,  Burns'  R.  S.  1894,  in  respect  to  criminal  cases.  A 
comparison  of  the  two  statutes  will  disclose  a  mate- 
rial difference  in  their  phraseology.  The  opinion  itself 
points  out  the  distinction  between  the  act  of  1873  and 
the  law  of  1843,  which  is  substantially  the  law  now  in 
force,  as  follows:  "The  law  of  1843,  referred  to,  pro- 
vided that  the  costs  and  charges  should  *be  audited 
and  allowed  by  the  court  trying  the  cause,'  but  con- 
tained no  provision  like  that  in  the  act  of  1873,  that 
the  ^court  shall  certifv  such  allowance  to  the  auditor 
of  the  county  from  which  the  change  was  taken,  and 
such  auditor  shall  issue  his  warrant  on  the  treasurer 
of  the  county  for  the  amount  so  allowed  and  certi- 
fied.' "  The  court  held  that  this  provision  of  the  act 
of  1873  was  mandatory  and  permitted  of  no  discretion 
on  the  part  of  the  auditor,  and  that  such  officer  would 
be  compelled  by  mandate  to  draw  his  warrant.  But 
as  we  have  seen  under  the  present  statute,  which  is 
substantially  the  law  of  1843,  the  auditor  cannot  be 
compelled  by  mandate  to  draw  his  warrant  for  such 
allowance.  Tratit,  And.,  v.  StatCy  ex  rcl.,  supra.  In  State, 
ex  re?.,  v.  Miller,  And,,  supra,  the  court  said:  "As  to  the 
conclusiveness  of  allowances  made  under  the  provi 
sions  of  sections  1778, 1779,  in  question  [1847  and  1848, 
Burns'  R.  S.  1894],  we  think  they  ought  to  stand  sub- 
stantially upon  the  same  footing  as  those  made  under 
the  two  sections  of  the  Revised  Statutes  of  1843,  set 
forth  and  construed  in  the  case  of  Board,  etc,  v.  Sum- 
merfield,  36  Ind.  543.  Upon  that  point  the  case  of  Qill 
V.  fitate,  ex  reh,  supra,  to  which  allusion  has  been  made, 
is  not  a  precedent  of  binding  authority,  since  it  was 
decided  under  a  law  different  from  the  statutory  pro- 
visions, both  of  1843  and  1881,  and  no  longer  in  force 
in  criminal  cases." 
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We  know  of  no  statute  that  would  permit  appellees 
to  sue  the  board  of  commissioners  of  Carroll  county  in 
the  Cass  Circuit  Court,  and,  over  an  objection  by  the 
board  to  the  jurisdiction,  recover  a  judgment.  Yet 
this  is  precisely  the  effect  appellees  are  seeking  to  give 
to  this  proceeding.  The  Cass  Circuit  Court  had  al- 
ready made  the  allowances  and  the  statute  fixed  the 
county  that  must  pay  them.  The  statute,  and  not  the 
order  of  the  Cass  Circuit  Court  fixed  the  liability  of 
Carroll  countv.  It  was  not  necessary  that  the  board 
of  Carroll  county  should  be  brought  into  court  to  de- 
termine what  part  of  the  allowances  should  be  paid 
by  it.  If  the  original  orders  making  the  allowances 
were  incomplete  or  wrong,  the  court  could  have  the 
parties,  before  it  when  the  orders  were  made;  brought 
in  and  correct  them.  These  orders  were  no  part  of  the 
judgment  in  the  case  of  State  v.  Whitmore,  snpra. 

A  court  cannot  do  indirectly  what  it  could  not  do 
directly.  If  this  judgment  stands,  is  it  proposed  to 
issue  an  execution  upon  it  against  the  property  of 
Carroll  county?  Is  the  statutory  right  of  the  board 
of  Carroll  county  to  pass  upon  a  claim  against  the 
county  to  be  cut  off  by  an  original  proceeding  in  the 
circuit  court  of  another  county?  Is  the  original  juris- 
diction of  the  board,  over  a  claim  against  its  own 
county  to  be  supplanted  by  another  county?  Is  the 
right  of  every  taxpayer  of  Carroll  county  to  appeal 
from  an  order  of  the  board  making  an  allowance 
against  the  county  to  be  foreclosed  by  a  court  of  an- 
other jurisdiction? 

It  is  provided  by  statute  that  any  person  having  a 
legal  claim  against  any  county  shall  file  it  with  the 
county  auditor,  to  be  by  him  presented  to  the  board  of 
commissioners;  that  the  board  shall  examine  into  the 
merits  of  all  claims  so  presented,  and  may  in  its  dis- 
cretion allow  the  claim  in  whole  or  in  part  as  it  may 
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find  it  to  be  just  and  owing,  and  that  ne  court  shall 
have  original  jurisdiction  of  any  claim  against  any 
county  in  this  State  in  any  manner  except  as  provided 
for  by  statute.  It  is  further  provided  that  no  allow- 
ance shall  be  made  bv  the  board  unless  the  claimant 
shall  file  with  the  board  a  detailed  statement  of  the 
items  and  dates  of  charge,  nor  until  such  competent 
proof  thereof  is  adduced  in  favor  of  such  claim  as  is 
required  in  other  courts,  unless  the  truth  of  such 
charge  be  known  to  the  board,  in  that  event  it  may  be 
allowed  by  the  board  without  other  proof,  but  that 
fact  must  be  entered  of  record  in  the  proceedings 
about  the  claim.  Sections  7945-7848,  Bums'  R.  S.  1894. 
In  the  event  a  claim  is  allowed  by  the  board  and  any 
taxpayer  of  the  county  feels  aggrieved,  or  if  the  claim 
is  disallow^ed  and  the  claimant  feels  aggrieved,  the 
statute  makes  provision  for  an  appeal.  Or,  if  the 
claimant  prefer,  he  may  bring  an  action  against  the 
county  in  place  of  taking  an  appeal  from  the  board's 
decision.    Sections  7856,  7858,  7859,  Burns'  R.  S.  1894. 

By  these  mandatory  provisions,  the  board  of  com- 
missioners is  given  exclusive  original  jurisdiction  of 
all  claims  against  the  county  of  whatever  description, 
except  such  claims  as  may  be  excepted  out  of  the  pro- 
visions of  the  above  sections  by  some  particular  stat- 
ute. So  that  when  it  is  contended  that  a  claim  against 
a  county  can  be  collected  in  any  manner  other  than 
these  sections  provide,  there  must  be  a  statute  pre- 
scribing in  plain  terms  the  manner  in  which  it  shall 
be  done. 

Even  if  the  board  of  commissioners  of  Carroll 
county  had  voluntarily  appeared  in  the  Cass  Circuit 
Court,  and  the  members  of  the  board  had  submitted 
themselves  to  its  jurisdiction,  that  court  would  have 
had  no  powder  to  render  a  money  judgment  binding 
on  Carroll  county,  or  to  enter  any  order  by  virtue  of 
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which  money  could  be  drawn  from  its  treasury.  It 
has  often  been  declared  that  boards  of  commissioners 
have  no  powers  except  such  as  are  expressly  or  im- 
pliedly given  by  statute,  and  that  their  powers  are 
limited  and  must  be  exercised  in  the  manner  provided 
by  statute.  Myers  v.  Gibson  (Ind.  Sup.),  46  N.  E.  914, 
and  cases  therein  cited;  Board,  etc.y  v.  Allman,  142  Ind. 
573,  and  cases  cited;  State,  ex  rel.,  v.  Hart,  144  Ind.  107, 
and  cases  cited;  State,  ex  rcl.,  v.  Jamison,  142  Ind.  679. 

There  is  no  statute  conferring  such  power  or  au- 
thority, either  expressly  or  impliedly,  but,  on  the  con- 
trary, such  authority  is  impliedly  denied.  The  stat- 
utes make  complete  provision  for  the  allowance  of 
all, claims  against  the  county.  And  it  is  expressly  pro- 
vided that  an  appeal  may  be  taken  from  all  decisions 
for  allowances  other  than  for  services  voluntarily  ren- 
dered or  things  voluntarily  furnished,  within  thirty 
days  to  the  circuit  or  superior  court,  the  party  taking 
the  appeal  giving  bond  against  cost.  Sections  7856, 
7858,  Burns-  K.  S.  1894.  It  has  often  been  held  that 
this  appeal  may  be  taken  by  any  taxpayer  of  the 
county  whether  a  party  to  the  proceeding  or  not. 
Myers  v.  Gibson,  supra;  Oemmill  v.  Arthur,  125  Ind. 
258;  State,  ex  rel.  v.  Benson,  70  Ind.  481;  Fordycey, 
Board,  etc.,  28  Ind.  454;  Miller  v.  Embree,  88  Ind.  133. 

This  right  of  a  taxpayer  to  appeal  was  conferred  for 
no  other  purpose  than  that  some  one,  directly  inter- 
ested, might,  for  the  protection  of  the  public  funds, 
interpose  defenses  to  claims  against  the  county,  and 
in  many  instances  it  has  proven  to  be  a  wholesome 
provision.  This  right  cannot  be  cut  ofif  by  a  board  sub- 
mitting itself  to  the  jurisdiction  of  the  circuit  court 
of  another  county  and  permitting  that  court  to  ad- 
judicate the  claim.  Thus,  it  is  said  in  Myers  v.  Gibson, 
supra,  "As  boards  of  commissioners,  under  our  statute, 
have   exclusive   original   jurisdiction   of   all    claims 
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against  the  county,  no  court  can  acquire  jurisdiction 
of  a  claim  against  the  county,  except  where  the  claim, 
or  a  part  thereof,  is  allowed,  and  a  taxpayer  appeals, 
or  where  the  claim  is  disallowed  in  whole  or  in  part, 
and  the  claimant  appeals,  or  brings  an  action  against 
the  county  therefor." 

In  Myers  v.  Gibson^  supra,  a  board  of  commissioners, 
having  disallowed  a  claim,  agreed  with  the  claimant 
to  submit  the  matter  to  arbitrators,  which  was  done, 
and  the  report  of  the  arbitrators  confirmed  and  the 
auditor  directed  to  issue  a  warrant  in  full  payment 
and  settlement  of  the  claim.  In  holding  that  the  board 
had  exceeded  its  power,  the  court,  by  Monks,  J.,  said: 
"To  adjudge  that  boards  of  county  commissioners 
have  such  power,  would  render  ineffectual  many  laws 
enacted  for  the  protection  of  the  public  funds.  Be- 
sides, the  provisions  of  the  statutes  concerning  the  al- 
lowance of  claims  against  the  county,  and  the  right  of 
appeal  therefrom,  are  inconsistent  with,  and  abso- 
lutely negative  the  right  of  the  board  of  commis- 
sioners to  exercise  any  such  power." 

The  proceedings  disclosed  by  this  record  were  an 
attempt  to  avoid  the  filing  of  these  claims  with  the 
board  of  Carroll  county,  and  thus  preclude  it  from 
passing  upon  them,  and,  by  indirection,  oust  the 
board's  jurisdiction.  As  such,  they  were  in  direct  vio- 
lation of  a  statute,  plain  and  mandatory  in  its  terms. 
Appellees  had  a  full  and  complete  remedy  for  the  col- 
lection of  these  claims.  When  the  claims  had  been 
presented  to  the  board  of  Carroll  county,  and  allowed 
in  part,  and  appellees  refused  to  accept  the  amounts 
allowed,  they  had  their  choice  of  two  remedies,  and 
two  only,  one  was  to  appeal  to  the  Carroll  Circuit 
Court,  and  the  other  was  to  bring  an  original  action 
in  that  court.  There  was  no  authority  of  law  to  ad- 
judicate the  claim  in  the  Cass  Circuit  Court,  and  for 
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the  purpose  of  such  adjudication  that  court  had  juris- 
diction, neither  of  the  appellants  nor  of  the  subject- 
matter,  A  circuit  court  has  the  power  to  make  orders 
employing  counsel  in  criminal  cases,  and  it  has  the 
power  to  audit,  and  allow  such  counsel  something  for 
their  services;  but  it  has  no  power  to  adjudicate  such 
claim  against  another  county  and  thus  compel  such 
counsel  to  accept  an  amount  which  might  be  ridicu- 
lously small,  nor  to  compel  such  county  to  pay  an 
amount  which  might  be  extravagantly  large. 

It  is  argued  that  the  finding  of  the  court  is  not  sup- 
ported by  the  evidence.  But  we  do  not  think  it  neces- 
sary to  enter  upon  a  discussion  of  the  question  thus 
raised.  The  appointment  of  counsel  in  such  cases  is 
a  matter  in  the  discretion  of  the  trial  court.  While, 
in  making  such  appointments,  the  rights  of  the  ac- 
cused should  be  kept  in  view,  they  should  not  be  per- 
mitted to  overshadow  the  rights  of  the  taxpayer.  It 
is  not  necessary,  on  this  appeal,  for  us  to  decide 
whether  the  appointments  were  made  upon  a  proper 
showing,  nor  as  to  the  amounts  allowed.  Upon  these 
questions  we  decide  nothing.  We  simply  decide  that 
the  action  of  the  Cass  Circuit  Court  in  bringing  appel- 
lants before  it  and  attempting  by  an  adjudication  of 
the  claim  to  bind  Carroll  county  for  the  payment  of 
the  sums  allowed  was  without  authority  of  law. 

Judgment  reversed  at  appellees'  cost,  with  instruc- 
tions for  further  proceedings  not  inconsistent  with 
this  opinion. 

Wiley,  J.,  took  no  part  in  this  decision. 
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Newcomb  Brothers  Wall  Paper  Cobcpant 

V.  Emerson. 

[No.  2,160.    Filed  April  29,  1897.] 

Contract. — Quaranty, — Notice, — Acceptance. — An  agreement  in  the 
words:  **Gentlemen — R.  E.  Emerson,  of  Pueblo,  Colorado,  desires 
to  make  purchases  from  your  firm.  I  will  engage  to  secure  sales 
you  make  to  the  above  nan^,  in  the  sum  of  $800.00,''  is  not  a  strict 
guaranty,  but  an  orijdnal  undertaking,  and  in  an  action  based 
thereon  it  is  unnecessary  to  aver  or  prove  notice  of  acceptance 
thereof. 

From  the  Whitley  Circuit  Court.  Reversed. 

T.  R.  Marshall,  W,  F,  McNagny  and  P.  H.  Clug- 
stouj  for  appellant. 

Andrew  A.  Adams,  for  appellee. 

Henley,  J. — Appellant  was  the  plaintifiF  below, 
and  began  this  action  against  appellee  by  complaint 
in  three  paragraphs.  The  full  text  of  the  complaint  is 
as  follows: 

"1st  Paragraph.  The  plaintiff,  a  corporation  duly 
organized  under  the  laws  of  the  state  of  Missouri,  com- 
plains of  the  defendant,  and  says:  That  upon  the  22d 
day  of  December,  1892,  the  defendant  entered  into  a 
written  contract  of  suretyship  with  the  plaintiff,  by 
the  name  of  Newcomb  Brothers,  as  follows,  to- wit: 

«'^ South  Whitley,  Ind.,  Dec.  22,  1892. 
Newcomb  Brothers,  St.  Louis,  Mo. 

Gentlemen:  R.  E.  Emerson,  of  Pueblo,  Colorado, 
desires  to  make  purchases  from  your  Arm.  I  will  en- 
gage to  secure  sales  you  make  to  the  above  named,  in 
the  sum  of  three  hundred  dollars.    M.  B.  Emerson.' 

"That  subsequently  to  the  entering  in  of  said  con- 
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tract  of  suretyship,  and  upon  the  faith  and  credit 
thereof,  and  upon  no  other  or  different  consideration 
unto  the  plaintiff  moving,  the  plaintiff  sold  and  de- 
livered to  said  R.  E.  Emerson,  goods,  wares  and  mer- 
chandise of  the  value  of  $300.55;  for  the  said  goods, 
wares  and  merchandise  said  R.  E.  Emerson  has  never 
paid;  that  the  said  R.  E.  Emerson  is  hopelessly  and 
notoriously  insolvent;  that -plaintiff,  before  the  com- 
mencement of  this  suit,  has  demanded  said  sum  ef 
f300.00  of  the  defendant ;  and  that  the  defendant  has 
failed,  neglected  and  refused  to  pay  the  same.  Where- 
fore, plaintiff  prays  judgment  in  the  sum  of  ^50.00, 
and  for  all  proper  relief. 

"2d  Paragraph.  And,  for  a  further  and  second  para- 
graph of  complaint,  plaintiff  complains  of  the  defend- 
ant, and  says:  That  the  plaintiff  is  a  corporation  duly 
organized  under  the  laws  of  the  state  of  Missouri ;  that 
as  guarantor  for  one  R.  E.  Emerson  on  the  22d  day 
of  December,  1892,  the  defendant  entered-  into  the  fol- 
lowing contract  of  guaranty  with  the  plaintiff,  under 
the  name  of  Newcomb  Brothers,  to-wit:  [Here  is  in- 
serted a  copy  of  the  letter  as  set  out  in  the  first  para- 
graph.] That  upon  the  faith  and  credit  of  said  con- 
tract of  guaranty,  and  upon  no  other  or  different  con- 
sideration unto  it  moving,  the  plaintiff  did  thereafter 
sell  and  deliver  to  the  said  R.  E.  Emerson  goods, 
wares  and  merchandise  of  the  value  of  |300.00;  that 
subsequently,  the  said  R.  E.  Emerson  became  insol- 
vent, and  before  he  had  paid  for  the  said  goods,  wares 
and  merchandise  so  sold  and  delivered  to  him  by  the 
plaintiff,  as  aforesaid;  that, Immediately  upon  such 
insolvency  becoming  known  to  the  plaintiff,  it  notified 
the  defendant  of  the  fact  of  his  insolvency,  to-wit :  on 
or  before  the  1st  day  of  July,  1893,  by  reason  whereof 
a  cause  of  action  has  accrued  to  the  plaintiff.  Where- 
fore, plaintiff  demands  judgment,"  etc. 
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"3d  Paragraph.  The  plaintiff,  a  corporation  duly 
organized  under  the  laws  of  the  state  of  Missouri,  for 
a  third  and  further  paragraph  of  complaint,  com- 
plains of  the  defendant,  and  says:  That  upon  the  22d 
day  of  December,  1892,  the  defendant  entered  into 
a  written  contract  with  the  plaintiff,  by  the  name  of 
Newcomb  Brothers,  as  follows,  to-wit:  [Here  is  set  out 
the  letter  as  appears  in.  the  first  paragraph];  that 
subsequently  to  the  entering  into  of  said  contract,  and 
upon  the  faith  and  credit  thereof,  and  upon  no  other 
or  different  consideration  unto  the  plaintiff  moving, 
the  plaintiff  sold  and  delivered  to  said  R.  E.  Emerson, 
goods,  wares  and  merchandise  of  the  value  of  $300.55, 
for  which  said  goods,  wares  and  merchandise  the  said 
R.  E.  Emerson  has  never  paid;  that  said  R.  E.  Emer- 
son is  hopelessly  and  notoriously  insolvent;  that  upon 
learning  of  the  insolvency  of  R.  E.  Emerson,  plaintiff 
herein  notified  defendant  herein  of  that  fact,  and  re- 
ceived from  bim  the  following  acknowledgment  of  his 
promise  and  contract  aforesaid,  and  the  ratification  of 
the  sale  made  by  them  to  the  said  R.  E.  Emerson,  to- 
wit: 

^ ' '  South  Whitley,  Ind. 
Newcomb  Brothers,  St.  Louis,  Mo. 

Dear  Sirs:  Received  yours  of  the  26th  inst.,  noti- 
fying me  of  the  failure  of  R.  E.  Emerson,  of  Pueblo, 
Colorado.  Had  learned  of  the  failure  some  time  ago, 
and  that  they  were  trying  to  make  you  safe  by  at- 
tachment on  the  goods,  which  I  suppose  has  failed. 
WHl  write  R.  E.  Emerson  to-day  and  learn  the  situa- 
tion; and  if  the  account  cannot  be  made  of  them,  I  will 
arrange  to  meet  the  amount  vouched  for,  $300.00. 

Yours  truly,  M.  B.  Emerson.' 

"That,  before  the  commencement  of  this  suit  the 
plaintiff  demanded  the  said  sum  of  f 300.00  of  the  de- 
fendant ;  and  that  the  defendant  has  failed,  neglected 
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and  refused  to  pay  the  same.  Wherefore,  plaintiflE 
prays  judgment  in  the  sum  of  $350.00  and  all  proper 
relief." 

Appellee  demurred  to  each  paragraph  of  the  com- 
plaint, which  demurrer  was  sustained;  and,  appellant 
refusing  to  plead  further,  judgment  was  rendered 
against  it  for  costs. 

The  only  errors  assigned  relate  to  the  ruling  of  the 
lower  court  in  sustaining  the  demurrer  to  the  various 
paragraphs  of  the  complaint.  The  first  paragraph  of 
the  complaint  proceeds  upon  the  theory  that  appellee 
is  the  surety  of  R.  E.  Emerson  for  $300,00.  The  sec- 
ond paragraph  proceeds  upon  the  theory  that,  by  the 
written  instrument  therein  set  out,  appellee  became 
the  guarantor  for  R.  E.  Emerson  for  the  amount  of 
$300.00.  The  third  paragraph  sets  out  the  written 
instrument  by  which  the  appellant  seeks  to  make  ap- 
pellee liable,  and  further  alleges  a  written  ratifica- 
tion by  the  appellee  of  the  sales  made  thereunder,  and 
an  additonal  promise  to  pay. 

The  question  now  arises  as  to  what  effect  shall  be 
given  to  the  instrument  of  writing  upon  which  each 
paragraph  of  the  complaint  is  based. 

We  shall  not  go  extensively  into  a  discussion  of  the 
diflFerent  relations  assumed  by  guarantors  and  sure- 
ties, or  digest  the  cases  which  attempt  to  draw  a  line 
of  distinction  between  contracts  of  suretyship  and 
guaranty,  and  of  the  different  classes  of  each.  This 
court  has  defined  guaranty  to  be  an  undertaking  that 
the  debtor  shall  pay;  suretyship,  an  undertaking  that 
the  debt  shall  be  paid.  Shearer  v.  /?.  S.  Peale  d  Co.,  9 
Ind.  App.  282. 

The  Supreme  Court,  in  the  case  of  Nading  v.  Mr- 
Oreffor,  121  Ind.  465,  6  L.  R.  A.  68(5,  said:  "It  is  often 
a  question  of  very  great  difficulty  to  determine 
whether  a  particular  instrument  of  writing  constitutes 
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a  strict  guaranty,  or  whether  it  constitutes  an  orig- 
inal undertaking.  In  a  strict  guaranty,  the  guarantor 
does  not  undertake  to  do  the  thing  which  his  prin- 
cipal is  bound  to  do,  but  his  obligation  is  that  the 
principal  shall  perform  such  act  as  he  is  bound  to  per 
form,  or  in  the  event  he  fails,  that  the  guarantor  will 
pay  such  damages  as  may  result  from  such  failure. 

"It  is  this  feature  which  enables  us  to  distinguish  a 
strict  or  collateral  guaranty  from  a  direct  undertak- 
ing or  promise.  So  that  when  an  instrument  of  writ- 
ing resolves  itself  into  a  promise  or  undertaking  on 
the  part  of  the  person  executing  it  to  do  a  particular 
thing  which  another  is  bound  to  do,  in  the  event  such 
person  does  not  perform  the  act  himself,  it  is  said  to 
be  an  original  undertaking,  and  not  a  strict  or  collat- 
eral guaranty.  In  the  latter  class  of  contracts  the  un- 
dertaking is  in  the  nature  of  a  surety,  and  the  person 
bound  by  it  must  take  notice  of  the  default  of  his 
principal.'^ 

A  more  elaborate  and  extensive  construction  of  the 
contract  of  guaranty  is  found  in  the  case  of  Conduitt 
V.  Ryan,  3  Ind.  App.  1,  where  this  court  said:  "The 
contract  of  a  guarantor  is,  in  strictness,  his  own  sep- 
arate contract,  and  is  collateral  to  that  of  the  prin- 
cipal. Strictly  speaking,  the  guarantor  does  not  un- 
dertake to  do  the  very  thing  which  his  principal  is 
bound  to  do.  It  is  rather  in  the  nature  of  a  warrantv 
that  the  thing  which  the  principal  ought  to  do  will  be 
done,  and  in  the  event  the  principal  fails,  the  guar- 
antor will  himself  thereafter  answer  for  such  failure. 
A  guarantor  answers  for  the  default  of  his  principal, 
while  a  surety  is  responsible  at  once  on  his  direct 
promise  to  pay.  A  guarantor,  unlike  a  surety,  cannot, 
as  a  general  rule,  be  sued  with  his  principal,  inasmuch 
as  his  liability  arises  strictly  from  his  individual  con- 
tract. 
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"A  contract,  or  undertaking  of  guaranty,  may,  how- 
ever, be  so  worded  as  to  be  a  direct  and  absolute  en- 
gagement to  pay,  and  not  collateral;  and,  although 
when  a  contract  of  guaranty  takes  that  form  it  is,  in  a 
sense,  in  the  nature  of  suretyship,  it  is  not  a  contract 
of  suretyship  in  such  a  sense  as  to  be  irrevocable." 

The  question  then  arises,  is  the  instrument  upon 
which  this  action  is  founded  a  strict  guaranty,  or  is 
it  an  original  undertaking,  to  become  binding  upon 
delivery.  If  it  belongs  to  the  former  class,  notice  of 
its  acceptance  was  necessary  to  hold  the  appellee;  if 
of  the  latter  class,  no  notice  was  necessary.  Shearer  v. 
B.  S.  Peale  &  Co.y  supra;  Bryant  v.  Stout ,  16  Ind. 
App.  380;  Conduitt  v.  Byan,  supra;  Lane  v.  Mayer ^ 
15  Ind.  App.  382. 

The  late  case  of  Lane  v.  Mayer,  supra,  decided  by 
this  court,  seems  to  us  to  be  so  nearly  like  this  case 
as  to  be  decisive  of  the  question  involved  herein.  We 
quote  from  the  opinion :  "The  appellees  sued  the  ap- 
pellant on  the  following  written  agreement:  *Leb- 
anon,  Ind.,  November  11, 1892.  Messrs.  Charles  Mayer 
&  Co.,  Indianapolis,  Ind. — Gents:  I  hereby  agree  to 
hold  myself  responsible  for,  and  agree  to  pay  for,  any 
goods  and  merchandise  which  may  be  purchased  of 
J  ou  by  A:  L.  Lane,  Lebanon,  Indiana,  to  the  amount 
of  five  hundred  dollars  ($500.00).  Wes.  Lane,  Cashier 
First  Nat.  Bank.'  It  was  averred  that  this  instru- 
ment was  delivered  to  the  appellees,  and  that,  in  re- 
liance thereon,  they  sold  to  A.  L.  Lane  goods  and  mer- 
chandise of  the  value  of  $180.52.  There  was  no  aver- 
ment that  the  appellees  gave  the  appellant  notice  that 
they  had  accepted  the  obligation  and  would  act  upon 
it.  Nor  does  the  evidence  show  that  the  appellees  gave 
the  appellant  notice  of  their  acceptance.  It  is  insisted 
that  the  appellant  cannot  be  held  liable,  in  the  ab- 
sence of  an  averment  and  proof  of  such  notice. 
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"If  the  instrument  sued  on  is  a  strict  guaranty,  then 
notice  of  acceptance  was  essential  before  the  appel- 
lant could  be  held  liable.  Without  acceptance,  the 
minds  of  the  contracting  parties  could  not  agree  upon 
the  same  terms,  and  no  contract  could  be  completed. 
Until  accepted,  and  notice  of  such  acceptance  given, 
it  would  only  be  a  naked  proposition.  But  if  the  in- 
strument is  an  original  undertaking,  it  became  bind- 
ing upon  delivery,  and  no  notice  of  acceptance  was 
necessary.  ♦  ♦  ♦  a  contract,  although  purporting 
to  be  a  guaranty,  may  be  so  worded  as  to  make  it  an 
original  undertaking.  In  such  cases  the  liability  of 
the  person  executing  it  is  analogous  to  that  of  a 
surety  on  a  bond.  It  is  often  difficult  to  determine 
whether  or  not  a  given  instrument  is  an  original  or  a 
collateral  undertaking;  and  there  is  some  conflict  of 
authority  bearing  upon  this  subject.  Each  case  must, 
in  a  large  measure  depend  upon  its  own  peculiar  cir- 
cumstances and  words  used  in  the  contract  or  written 
instrument.  ♦♦♦♦♦♦  Following  these  recent 
cases,  we  are  of  the  opinion  that  the  contract  declared 
on  in  this  case  is  an  original  undertaking,  and  that  it 
was  not  necessary  to  aver  or  prove  notice  of  accept- 
ance." 

The  instrument  upon  which  this  action  is  founded 
is  so  worded  that,  under  the  decisions  of  this  State, 
especially  the  later  ones,  it  is  a  direct  and  absolute 
engagement  to  pay.  Consequently,  under  these  de- 
cisions, no  notice  was  necessary  to  appellee  of  its  ac- 
ceptance. 

It  might  be  further  said  that  appellant's  argument 
in  regard  to  the  construction  placed  upon  the  instru- 
ment by  the  party  bound  thereby,  as  aflfects  the  third 
paragraph  of  complaint,  is  not  without  merit. 

We  are  of  the  opinion,  however,  that  each  para- 
graph of  the  complaint  states  a  cause  of  action  against 
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appellee.  It  having  been  suggested  that  the  appellee 
has  departed  this  life  since  the  submission  of  this 
cause,  judgment  is  rendered  as  of  the  term  when  the 
submission  was  made. 

The  judgment  of  the  lower  court  is,  therefore,  re- 
versed, with  instructions  to  overrule  the  demurrer  to 
the  first,  second,  and  third  paragraphs  of  the  coift- 
plaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 


Shaefer  v.  Nelson. 

[No.  1,971.     Filed  April  29, 1897.] 


Appeal. — Notice  by  Publication, — Statute  Construed. — Under  section 
652,  Bums'  R.  S.  1894,  providing  that  appellant  may  have  an  order 
for  notice  by  publication  only  when  the  appellee  is  shown  to  be  a 
nonresident  of  the  State,  and  that  service  of  notice  can  not  be  had 
on  his  attorney  of  record,  an  appellant  is  not  entitled  to  an  order 
for  the  publication  of  notice  against  a  nonresident  appellee  where 
the  attorneys  of  record  reside  and  have  their  office  in  the  same  city 
with  appellant's  attorneys,  who  know  the  relations  of  appellee's 
attorneys  to  the  cause  and  their  place  of  business,  and  no  attempt 
has  been  made  to  serve  notice  upon  such  attorneys. 

From  the  Wabash  Circuit  Court.  Petition  to  Rein- 
state Appeal  Overruled. 

J.  B.  Kenner  and  U.  S.  Lesh,  for  appellant. 

J.  C.  BranyaUy  J,  S.  Branyan,  J.  F.  France  and  Z. 
T.  Dungany  for  appellee. 

COMSTOCK,  C.  J. — The  petition  of  appellant  asks  to 
have  the  appeal  in  this  case  reinstated.  The  appeal 
was  taken  after  the  close  of  the  term  of  court  at  which 
judgment  was  rendered.  The  transcript  was  filed  De- 
cember 10,  1895.    March  18,  1896,  appellant  filed  affi- 
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davits  of  nonresidenee  of  appellee,  and  motion  for 
notice  of  appeal  by  publication.  The  publication  was 
ordered,  and  proof  of  publication  thereafter  filed. 
February  12,  1897,  appellee  moved  to  dismiss  the  ap- 
appeal  for  the  following  reasons: 

First.  That  the  Appellate  Court  was  without  juris- 
diction of  appellee. 

Second.  That  appeal  wjas  taken  without  filing  a 
bond  and  without  notice  to  appellee. 

Third.  For  failure  on  the  part  of  appellant  to  com- 
ply with  rule  XXXVI  of  this  court. 

The  motion  was  sustained  and  the  appeal  dismissed 
February  26,  1897. 

The  dismissal,  we  think,  was  fully  justified  by  the 
decision  of  the  Supreme  Court  in  Tate  v.  Hamlin  (Ind. 
Sup.),  41 N.  E.  1035.  It  appears  by  proof  satisfactory  to 
the  court  that  appellee  was  a  nonresident  of  the  State; 
that  her  attorneys  of  record  resided  in  and  had  their 
Office  in  the  city  of  Huntington,  which  was  also  the 
residence  and  place  of  business  of  the  attorneys  of 
appellant;  that  their  relations  to  the  cause  and  their 
place  of  business  were  well  known  to  the  attorneys  for 
appellant;  that  no  notice  was  attempted  to  be  had 
upon  her  attorneys  before  asking  for  notice  by  publi- 
cation. 

In  Tate  v.  Hamlin ,  supra,  it  is  held  that  section  663, 
Burns'  R.  S.  1894,  provides  that  when  it  appears  to  the 
Supreme  Court  by  proper  proof,  in  a  cause  appealed 
after  the  close  of  the  term,  that  appellee  is  a  nonresi- 
dent, and  that  a  notice  of  the  appeal  cannot  be  served 
on  the  attorney  of  record  in  the  court  below,  the  court 
may  order  that  the  notice  of  the  appeal  be  given  in 
some  newspaper  for  three  weeks,  etc.  Section  652, 
Burns'  R.  S.  1894,  provides,  that  after  the  close  of  the 
term  an  appeal  may  be  taken  by  service  of  a  notice  in 
writing  on  the  adverse  party  or  his  attorney,  and  also 
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on  the  clerk  of  the  court  in  which  the  proceedings  were 
had,  etc.,  and  that  the  appellant  is  entitled  to  an  ordef 
for  publication  notice,only  when  the  appellee  is  known 
to  be  a  nonresident  of  the  State,  and  that  service  of 
the  notice  cannot  be  had  on  his  attorney  of  record. 

Appellee  appeared  specially,  for  the  purpose  of  mov- 
ing to  dismiss  the  appeal.  She  never  joined  in  error, 
or  agreed  to  the  submission  of  the  cause,  nor  entered 
a  general  appearance  by  submitting  a  brief  on  the 
merits  of  the  case. 

Appellant,  therefore,  not  being  entitled  to  notice  by 
publication,  and  there  being  no  general  appearance 
by  the  appellee,  and  no  service  upon  her  attorneys,  nor 
any  attempt  to  obtain  service  on  them  when  that 
service  could  readily  have  been  had,  this  court  had  not 
jurisdiction,  and  the  appeal  was  properly  dismissed. 

Rule  XXXVI,  referred  to  in  the  motion,  should  be 
XXXV.  Rule  XXXV  of  this  court  corresponds  with 
rule  XXXVI  of  the  Supreme  Court.  It  reads: 
"Where  a  cause  appealed  in  vacation  has  been  on  the 
docket  ninety  days  or  more,  and  there  is  no  appear- 
ance by  the  appellee,  and  no  steps  have  been  taken  to 
bring  him  into  court;  or  where  a  notice  has  been  issued 
and  proves  ineffectual  from  any  cause,  and  no  steps 
are  taken  for  more  than  ninety  days  after  the  issuance 
of  such  ineffectual  notice  to  bring  the  appellee  into 
court,  the  clerk  shall  enter  an  order  dismissing  the 
appeal." 

The  notice  which  was  Ineffectual  was  issued  Decem- 
ber 10,  1895.  Affidavit  for  notice  by  publication  was 
filed  March  18,  1896.  This  is  not  a  compliance  with 
the  rule,  nor  can  we  say  that  a  sufficient  excuse  is 
shown  for  its  nonobservance. 

The  petition  to  reinstate  the  appeal  is  overruled. 
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Bedford  Belt  Railway  Company  v.  McDonald. 

[No.  3,180.    Filed  April  80,  1897.] 

Railroads. — G^eneral  Officers. —  Power  of  to  Employ  Medical  Attend' 
ance  for  Injured  Workmen, — The  president,  vice  president,  general 
manager,  secretary  and  treasurer  are  general  officers  of  a  railroad 
company  and  have  power  to  employ  medical  attendance  for  work- 
men injured  in  the  performance  of  duty  in  the  company's  service. 
p.  J^S. 

Same. — Oeneral  Officers. — Employment  of  Surgeon,  Not  Ultra  Vires. — 
The  employment  of  a  surgeon  by  the  general  officers  of  a  railroad 
corporation  to  render  his  services  to  employes  in  case  of  injury  in 
the  course  of  their  employment,  without  compensation  other  than 
the  value  of  the  services  actually  rendered,  is  not  tdtra  vires,  pp. 
405-497. 

Corporations. — Contract. — Ultra  Vire^. — Where  a  private  corpora- 
tion has  entered  iilto  a  contract  not  immoral  in  itself  and  not  for- 
bidden by  any  statute,  and  it  has  been,  in  good  faith,  fully  performed 
by  the  other  party,  the  corporation  will  not  be  heard  on  a  plea  of 

tUtra  vires,    p.  4^7. 
Appeal  and  Error. — BiU  of  Exceptions. — Longhand  Manuscript  of 

Evidence. — The  record  must  affirmatively  show  that  the  longhand 

manuscript  of  the  evidence  was  filed  with  the  clerk  before  it  was 

incorporated  in  the  bill  of  exceptions,    p.  499. 

From  the  Monroe  Circuit  Court.  Affirmed. 
Frank  M.  Trissal,  for  appellant. 
H.  C.  Duncan,  I.  C.  Batman,  W.  H.  Martin,  J.  R. 
East  and  R.  G.  Miller,  for  appellee. 

Robinson,  J. — Appellee  seeks  to  recover  the  value 
of  medical  services  rendered  appellant's  employes. 
The  complaint  is  in  two  paragraphs.  Demurrers  for 
want  of  facts  were  overruled  and  appellant  answered 
wdth  the  general  issue  and  payment.  The  jury  re- 
turned a  special  verdict,  and  over  appellant's  motion 
in  arrest,  and  its  motion  for  a  new  trial,  judgment  was 
rendered  on  the  verdict.  The  errors  assigned  are  the 
overruling  of  the  demurrers  to  the  complaint,  the  mo- 
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tions  for  a  new  trial  and  in  arrest,  and  in  rendering 
judgment  in  appellee's  favor  on  the  special  verdict. 

The  first  paragraph  of  the  complaint  alleges  that 
appellee  is  a  licensed  practicing  physician  and  sur- 
geon; that  appellant  is  a  railway  corporation,  organ- 
ized under  the  laws  of  this  State;  that  appellant  is 
indebted  to  appellee  for  medical  and  surgical  services 
rendered  employes  of  appellant  at  appellant's  special 
instance  and  request;  that  the  services  were  rendered 
employes  injured  in  the  line  of  their  employment  in 
appellant's  service. 

It  is  averred  in  the  second  paragraph  that  appellee 
was  employed  by  the  president,  vice,  president,  general 
manager,  secretary  and  treasurer  of  appellant  to  ren- 
der medical  and  surgical  attention  to  appellant's  em- 
ployes injured  in  the  line  of  their  employment  in  ap- 
pellant's service,  and  particularly  to  employes  named 
in  a  bill  of  particulars  filed  with  and  made  a  part  of 
each  paragraph  of  complaint,  the  value  of  which  serv- 
ices he  seeks  to  recover. 

When  this  case  was  here  on  a  former  appeal,  the 
complaint  was  held  bad  for  failing,  to  show  that  ap- 
pellant was  a  licensed  physician  and  that  the  services 
were  rendered  for  workmen  of  appellant  injured  in  the 
performance  of  duty,  or  for  persons  injured  by  its 
trains.  Bedford  Belt  R.  W.  Co.  v.  McDonald^  12  Ind. 
App.  620. 

A  railroad  corporation  is  under  no  different  obli- 
gation to  procure  medical  and  surgical  aid  for  its  em- 
ployes than  is  any  other  corporation  or  person  under 
like  circumstances. 

It  is  well  settled  that  the  general  officers  of  a  rail- 
road company  have  power  to  employ  medical  attend- 
ance for  workmen  injured  in  the  performance  of  duty 
in  the  company's  service.  Toledo,  etc.,  R.  R.  Co.  v.  My- 
lotty  6  Ind.  App.  438,  and  cases  there  cited. 
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On  the  former  appeal  it  was  said  that,  "A  subordi- 
nate officer  or  agent  of  a  corporation  has  no  authority 
to  employ  surgical  attendance  for  a  servant  injured 
in  the  performance  of  duty,  or  for  a  person  injured 
by  its  trains,  except  on  an  urgent  exigency.  In  such 
case  the  liability  arises  with  the  emergency,  and  with 
it  expires."    Bedford  Belt  R.  W.  Co.  v.  McDonald,  supra. 

It  is  said  by  appellant's  counsel  that  "The  reference 
to  ^subordinate  officers'  could  only  mean,  and  was 
doubtless  intended  to  be  meant  as  ^subordinate'  to  the 
board  of  directors,  and  could  not  possibly  have  been 
used  to  designate  some  one  whose  rank  or  title  was  in- 
ferior to  that  of  the  general  officers." 

We  do  not  think  it  can  be  said  that  the  president 
of  a  railroad  company  is  a  subordinate  officer  of  the 
corporation.  The  statute  concerning  the  organization 
of  railroad  companies  provides  that  there  shall  be  a 
president  of  the  company,  who  shall  be  chosen  by  and 
from  the  directors.  The  statute  further  provides  that 
the  board  of  directors  has  power  to  make  by-laws  for 
the  management  of  the  business  affairs  of  the  com- 
pany, and  prescribing  the  duties  of  officers,  and  for 
the  appointment  of  all  the  officers  for  carrying  on  all 
the  business  within  the  object  and  purpose  of  the  com- 
pany.   Sections  5145,  5147,  Burns'  R.  S.  1894. 

The  officers  named  in  the  complaint  are  selected 
by  the  company  through  its  board  of  directors.  They 
are  placed  in  a  position  of  power  by  the  company,  and 
it  invests  them  with  ostensible  authority.  The  appel- 
lee acted  upon  the  apparent  authority  with  which  the 
company  clothed  these  officers.  So  far  as  the  public 
is  concerned  such  officers  are  almost  always  looked 
upon  as  the  corporation  itself,  and  through  them  the 
substantial  part  of  the  business  of  the  corporation  is 
done.  They  could  make  the  contract  sued  on  if  the 
corporation  itself  could  make  it,  and  the  only  question 
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here  is,  whether  the  contract  is  beyond  the  power  of 
the  corporation  to  make. 

It  is  stoutly  maintained  by  appellant's  counsel  that 
such  a  contract  is  outside  of  the  objects  for  which  the 
corporation  was  created,  and  is  beyond  the  scope  of 
the  powers  granted  by  the  act  of  incorporation. 

In  Terre  Uautc,  etc.^  R.  R.  Co.  v.  McMurray,  98  Ind. 
358,  it  was  held  that  the  conductor  of  a  train  could 
employ  a  surgeon  to  attend  an  injured  brakeman,  the 
conductor  being  the  highest  representative  of  the  cor- 
poration on  the  ground. 

In  Louisville,  etc.,  R.  W.  Co.  v.  McVay,  98  Ind.  391,  the 
company  was  held  liable  for  the  services  of  a  nurse 
employed  by  a  roadmaster,  th^  employment  having 
been  ratified  by  the  general  manager  of  the  company. 

In  Atlantic,  etc.,  R.  R.  Co.  v.  Reisner,  18  Kan.  458,  it 
was  held  that  the  general  agent  of  the  company  could 
employ  a  surgeon  to  attend  an  injured  employe,  the 
court  saying:  "The  general  agent  of  the  company  is 
virtually  the  corporation  itself." 

In  Swazey  v.  V7iion  Mfg.  Co.,  42  Conn.  556,  the  busi- 
ness manager  bound  the  corporation  for  the  value  of 
a  surgeon's  services  in  attending  a  boy  injured  in  the 
corporation's  service. 

The  general  superintendent  of  a  railroad  company 
has  authority  to  employ  a  surgeon  to  attend  a  person 
injured  by  one  of  the  company's  trains,  whether  the 
injured  person  be  an  employe  or  not.  Cincinnati,  etc., 
R.  W.  Co.  y.  Davis,  126  Ind.  99,  19  L.  E.  A.  503.  See 
Terre  Haute,  etc.,  R,  R,  Co.  v.  StocJcwell,  118  Ind.  98; 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Brown,  107  Ind.  336. 

During  recent  years  many  railroad  companies  have 
established  voluntary  relief  departments  for  the  pur-' 
pose  of  accumulating  a  fund  out  of  which  to  pay  em- 
ployes, who  are  members,  sick  and  disablement  bene- 
fits, and  the  courts  of  many  states  have  assumed  that 
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the  act  of  establishing  such  a  department  is  within 
the  express,  or  implied  powers  of  the  corporation. 
Miller  v.  Chicago,  etc.,  B.  W.  Co.,  65  Fed.  306;  Lease 
V.  Pennsylvania  Co.,  10  Ind.  App.  47;  VichersY.  Chi- 
cago, etc.,  R.  R.  Co.,  71  Fed.  139;  Donald  v.  Chicago, 
etc.,  R.  W.  Co.,  93  la.  384,  61  N.  W.  971;  Johnson  \. 
Philadelphia,  etc.,  R.  R.  Co.,  163  Pa.  St.  127,  29  Atl. 
854;  Voluntary  Relief  Department,  etc.,  v.  Spencer, 
ante,  123. 

In  Thompson  on  Corporations,  section  5840,  the  au- 
thor says:  "An  implied  power  will  he  ascribed  to  any 
corporation  employing  labor,  to  incur  expense  on  a<'- 
count  of  injuries  received  by  its  employes  in  the  line 
of  their  employment,  in  the  absence  of  any  express 
statutory  grant  of  such  power." 

While,  in  a  certain  sense,  it  may  be  said  that  the 
complaint  counts  on  a  contract  of  general  employ- 
ment, yet  there  was  no  contract  to  pay  appellee  a  cer- 
tain sum  as  physician,  nor  to  pay  him  any  sum,  unless 
some  employe  should  be  injured,  and  the  complaint 
seeks  to  recover  only  for  services  actually  rendered 
such  injured  employes.  The  effect  of  the  contract  was 
nothing  more  than  an  agreement  between  appellee 
and  the  corporate  officers  that  if  an  employe  was  in- 
jured and  needed  medical  or  surgical  attention  appel- 
lee should  render  the  services.  If  appellee  performed 
no  services  he  could  recover  no  compensation.  He  is 
not  seeking  to  recover  a  salary  agreed  to  be  paid  him 
in  any  event,  but  the  value  of  services  actually  ren- 
dered. A  fair  construction  of  the  contract  is,  that  no 
services  were  to  be  rendered  unless  an  emergency 
arose  for  such  services.  We  do  not  decide  whether  a 
corporation  has  power  to  employ  a  surgeon  at  a  stated 
salary  which  he  is  to  receive  in  any  event,  because 
that  question  is  not  presented  by  the  demurrer. 

We  cannot  agree  with  appellant's  counsel  that  to 
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permit  a  corporation  to  make  such  a  contract  is  against 
public  policy,  and  is  an  invasion  of  the  rights  of  the 
injured  employe.  We  cannot  presume  that  the 
amount  paid  the  surgeon  by  the  company  is  deducted 
from  the  wages  of  the  injured  employe,  nor  will  we 
presume  that  such  a  contract  cuts  off  the  right  of  the 
injured  employe  to  call  in  any  surgeon  he  may  choose. 
The  fact  that  the  other  contracting  party  has  per- 
formed his  part  of  the  contract  necessarily  implies 
that  the  corporation  has  received  the  benefits  of  it. 

The  general  rule  is,  that  where  a  private  corpora- 
tion has  entered  into  a  contract  not  immoral  in  itself 
and  not  forbidden  by  any  statute,  and  it  has  been  in 
good  faith  fully  performed  by  the  other  party,  the 
corporation  will  not  be  heard  on  a  plea  of  ultra  vires. 
Louisville^  etc.^  B.  W,  Co.  v.  Flanagan,  113  Ind.  488; 
Board,  etc.,  v.  Citizens  Street  R.  W.  Co.,  47  Ind.  407; 
Thompson's  Corp.,  section  6026. 

The  business  of  railroading  is  recognized  by  every 
one  as  hazardous.  Persons  engaged  in  the  busines^ 
are  liable  to  be  injured,  and  often  receive  injuries 
which  the  highest  degree  of  skill  and  care  could  not 
have  prevented.  If  a  railroad  corporation  sees  proper 
to  recognize  this  fact,  and,  prompted  by  the  highest 
considerations  of  justice  and  humanity,  enters  into  a 
contract  with  a  physician  to  give  prompt  attention  to 
any  of  its  servants  who  may  be  injured,  and  such  atten- 
tion is  given  injured  employes,  a  court  will  not  say, 
in  a  suit  for  the  value  of  such  services,  that  the  con- 
tract is  one  beyond  the  power  of  the  corporation  to 
make.  We  fail  to  see  any  difference  in  effect  between 
a  corporation  through  its  general  officers  employing 
a  surgeon  at  the  time  an  employe  is  injured,  and  em- 
ploying him  in  advance  to  render  services  to  an  em- 
ploye only  in  the  event  that  the  employe  is  injured. 
Vol.  17—32 
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It  is  urged  by  appellee's  counsel  that  the  evidence 
is  not  in  the  record. 

The  record  sets  out  the  complaint,  the  demurrers 
and  rulings  thereon  and  exceptions,  the  answers, 
reply,  trial,  instruction  requested  by  appellant,  special 
verdict,  motion  for  a  new  trial  and  ruling  thereon  and 
exception;  judgment,  motion  in  arrest,  and  appeal 
bond,  in  the  order  named.  This  is  followed  by  the 
clerk's  certificate,  in  which  he  certifies  "that  the  above 
and  foregoing  transcript  contains  a  full  and  complete 
copy  of  all  the  files  and  entries  of  record  made  and 
rendered  in  said  cause,  ♦♦•♦♦♦♦  that  on 
the  10th  day  of  April,  1896,  the  official  reporter  who 
took  down  the  evidence  in  said  cause  on  the  trial 
thereof,  filed  in  my  office  his  longhand  report  thereof, 
and  certified  to  its  correctness,  which  is  the  same 
manuscript  of  the  evidence  incorporated  in  the  bill  of 
exceptions  and  made  a  part  of  the  foregoing  tran- 
script." This  is  followed  by  what  is  termed  the  "ste- 
nographer's transcript,"  which  contains  the  evidence. 
Following  the  stenographer's  certificate  is  the  follow- 
ing entry  "And  afterward  a  motion  for  a  new  trial, 
as  elsewhere  appearing  in  the  record,  having  been 
filed  by  the  said  defendant,  the  same  was,  on  the  16th 
day  of  March,  1896,  overruled  by  the  court,  to  which 
ruling  the  defendant  did  then  and  there  except,  and 
was  allowed  sixty  days  in  which  to  file  its  bill  of  ex- 
ceptions." The  record  then  shows  that,  "on  the  10th 
day  of  April,  1896,  and  within  the  time  allowed  so  to 
do,  the  said  defendant  came  and  presented  to  the 
judge  of  said  court,  its  bill  of  exceptions  in  said  cause, 
containing  the  sworn  official  reporter's  original  long- 
hand manuscript  of  his  verbatim  shorthand  notes  and 
report  of  the  evidence  given  and  delivered  in  the 
cause,  etc.,  and  asked  the  court  to  sign  and  seal  the 
same  and  certify  that  it  contains  a  full,  true,  com- 
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plete  and  impartial  transcript  and  report  of  all  the 
evidence  given  and  introduced  and  of  all  the  proceed- 
ings had  on  the  trial  of  said  cause,  and  make  it  a  part 
of  the  record  thereof,  which  is  now  accordingly  done 
(said  bill  of  exceptions  having  been  examined  and 
found  to  be  true),  this  10th  day  of  April,  1896."  This 
is  signed  by  the  judge.  In  his  final  certificate,  the 
clerk  says:  "that  the  above  and  foregoing  is  the  iden- 
tical bill  of  exceptions  and  identical  longhand  manu- 
script of  the  verbatim  report  of  the  evidence  made  by 
the  official  reporter  of  said  court  in  said  cause,  the 
said  manuscript  having  been  by  the  defendant,  on  the 
10th  of  April,  1896,  filed  with  me,  as  such  clerk,  in- 
corporated in  said  bill  of  exceirtions,  and  the  said  bill 
also  having  been  filed  at  the  said  time." 

Granting  there  is  a  bill  of  exceptions,  and  that  it 
was  filed,  it  purports  to  contain  nothing  but  the  evi- 
dence, and  it  does  not  affirmatively  appear  from  the 
record  that  the  longhand  manuscript  of  the  evidence 
was  filed  in  the  clerk's  office  before  it  was  incorpo- 
rated in  the  bill  of  exceptions,  or  before  the  bill  was 
filed  as  required  by  the  statute.  The  evidence  is  not 
in  the  record.  Fiiztnaurice  v.  Puterbaugh^  antCy  318; 
Jliompson  V.  ShewalteVy  ante,  290;  Pittsburgh,  etc,  B. 
W.  Co.  V.  Cope,  16  Ind.  App.  579. 

The  only  ground  for  a  new  trial  argued  in  appel- 
lant's brief  is,  that  the  damages  are  excessive;  but  as 
the  evidence  is  not  in  the  record,  we  cannot  say  that 
the  amount  fixed  by  the  jury  is  too  large. 

There  are  other  alleged  errors  assigned,  but  as  they 
have  not  been  discussed  in  appellant's  briefs,  they  are 
deemed  waived. 

Judgment  affirmed. 
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Alcorn  v.  Bass. 

[No.  2,193.     Filed  April  80,  1807.] 

Pleadinq. — Complaint — Suffleieney  Of  in  an  Action  for  Slander. — A 
complaint  in  an  action  for  slander  based  upon  the  words  spoken  by 
defendant  to  plaintiff  in  presence  of  others,  "Well,  I  believe  you 
took  it,"  sufficiently  states  the  extrinsic  facts  from  which  the  words 
derive  a  slanderous  import,  as  against  an  objection  raised  for  the 
first  time  after  verdict,  where  it  alleges  that  such  words  were  spoken 
in  reply  to  plaintiff's  statement  that  he  heard  that  the  defendant 
stated  that  he  stole  the  watch,  and  that  the  defendant  thereby 
maliciously  imputed  to  plaintiff  the  crime  of  larceny  and  charged 
that  he  had  feloniously  stolen  the  watch,  which  was  of  the  value  of 
twenty -five  dollars,    pp.  SOI,  502, 

Appeal  and  Error.—  Complaint^Sufficiency  Of.—  When  Defect 
Cured  by  Verdict — When  the  sufficiency  of  the  complaint  is  first 
questioned  after  verdict,  the  court  will  support  the  complaint  by 
every  legal  intendment,  if  there  is  nothing  material  on  record  to 
prevent  it;  and  where  a  fact  must  necessarily  have  been  proved  at 
the  trial  to  justify  the  verdict,  and  the  complaint  omits  it,  the  defect 
is  cured  by  the  verdict,  if  the  general  terms  of  the  complaint  are 
otherwise  sufficient  to  comprehend  the  proof,    p.  60S. 

Slander. — Complaint — In  a  complaint  for  slander  it  is  notnecessaiy 
that  the  inducement  and  colloquium  precede  the  statement  of  the 
words  alleged  to  have  been  spoken,  but  is  sufficient  if  inserted  in 
any  portion  of  the  paragraph  of  complaint,   p.  SOS, 

&AMR.^Slanderous  Words.— When  Question  of  Fact—Whiie  it  is  for 
the  court  to  determine  what  constitutes  a  crime  or  offense  the 
imputation  of  which  is  slanderous,  it  is  the  province  of  the  jury  to 
determine  as  a  matter  of  fact  the  actual  meaning  of  the  words 
charged  in  the  particular  case  and  the  effective  sense  in  which  they 
were  imderstood.    p.  S04. 

Same. — Complaint. — Words  Charged  Not  Actionable  per  se. — How 
Affected  by  Verdict. — Where  tlie  words  spoken  were  susceptible  of 
an  innocent  meaning  and  a  criminal  meaning,  the  court  after  verdict 
for  the  plaintiff,  upon  a  motion  in  arrest  of  judgment,  or  upon  an 
assignment  of  error,  will  adopt  the  latter  meaning,  and  when  the 
language  is  rendered  actionable  by  extrinsic  circumstances  defect- 
ively averred,  the  verdict  will  aid  them,  though  language  not  action- 
able per  se,  in  the  absence  of  extrinsic  circumstances  will  not  be  ao 
regarded,  even  after  verdict,   p.  60 j^ 
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From  the  Gibson  Circuit  Court.  Affirmed. 

Martin  W.  FieldSy  for  appellant. 

Clarence  A.  Btiskirk  and  John  W.  Brady,  for  appellee. 

» 

Black,  J. — ^The  appellee,  Amelia  L.  Bass,  sued  the 
appellant  for  slander.  Upon  trial  of  an  issue  formed 
by  an  answer  in  denial,  a  jury  returned  a  verdict  for 
the  appellee,  assessing  her  damages  in  the  sum  of 
155.00.  A  motion  in  arrest  was  overruled,  and  judg- 
ment was  rendered  on  the  verdict. 

The  alleged  errors  assigned  are,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  court  erred  in  overruling  the  ap- 
pellant's motion  in  arrest  of  judgment. 

The  complaint  alleged,  "that  at  Gibson  county,  in 
the  State  of  Indiana,  heretofore,  to- wit:  on  the  9th  day 
of  September,  1895,  in  the  presence  and  hearing  of 
divers  persons,  the  defendant  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  plaintiff 
the  following  false,  defamatory  and  malicious  words, 
in  a  conversation  then  and  there  had  and  held  by  and 
between  the  plaintiff  and  defendant,  to-wit,  the  plain- 
tiff then  and  there  said  to  the  defendant,  *I  heard  you 
said  I  stole  Alice's  watch.'  And  the  defendant  in  an- 
swer thereto  said  to  the  plaintiff:  *Well,  I  believe  you 
took  it.'  That  the  'Alice'  mentioned  in  said  conver- 
sation was  the  daughter,  then  and  there  living,  of  said 
defendant;  that  the  *  watch'  mentioned  in  said  conver 
sation  was  the  personal  property,  then  and  there,  of 
said  Alice;  and  that  in  the  words  spoken  by  the  de- 
fendant, above  mentioned,  the  defendant  maliciously 
imputed  to  the  plaintiff  the  crime  of  larceny,  and 
charged  the  plaintiff  that  she  had  feloniously  taken 
carried  away  and  stolen  the  watch  aforesaid  of  the 
defendant's  daughter,  Alice,  which  watch  was  then 
and  there  of  the  value  of  twentv-five  dollars.    Where- 
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by  the  plaintiff  has  been  injured  in  her  good  name  and 
reputation,  to  her  damage  in  the  sum  of  one  thousand 
dollars,  for  which  sum  she*  prays  judgment  and  all 
proper  relief." 

The  evidence  is  not  in  the  record. 

It  is  contended  on  behalf  of  the  appellant,  that  the 
words  alleged  to  have  been  spoken  by  him,  "Well,  I 
believe  you  took  it,"  are  not  slanderous  per  se,  and 
that  they  could  only  be  made  actionable  by  proper 
averment  of  extrinsic  facts  giving  the  language 
charged  a  slanderous  quality. 

Our  code  provides,  section  375,  Burns^  R.  S.  1894 
(372,  Horner's  R.  S.  1896):  "In  an  action  for  libel  or 
slander  it  shall  be  sufficient  to  state,  generally,  that 
the  defamatory  matter  was  published  or  spoken  of  the 
plaintiff;  and  if  the  allegation  be  denied,  the  plaintiff 
must  prove,  on  the  trial,  the  facts,  showing  that  the 
defamatory  matter  was  published  or  spoken  of  him." 

The  code  has  not  changed  th^  rule  as  to  the  require- 
ment of  an  inducement  in  the  complaint,  where  the 
words  are  not  actionable  in  themselves.  If  the  words 
spoken  derive  their  slanderous  import  from  extrinsic 
facts,  such  facts  must  be  alleged.  Ward  v.  Colyhan, 
30  Ind.  395;  Hart  v.  Coy,  40  Ind.  653;  Emig  v.  Daum, 
1  Ind.  App.  146. 

Where,  as  here,  the  sufficiency  of  the  complaint  is 
first  questioned  after  verdict,  the  court  will  support 
the  complaint  by  every  legal  intendment,  if  there  is 
nothing  material  on  record  to  prevent  it;  and  where 
a  fact  must  necessarily  have  been  proved  at  the  trial, 
to  justify  the  verdict,  and  the  complaint  omits  it,  the 
defect  is  cured  by  the  verdict,  if  the  general  terms  of 
the  complaint  are  otherwise  sufficient  to  comprehend 
the  proof.  Shimer  v.  Bronnmburg,  18  Ind.  363;  Harris 
V.  Harris,  101  Ind.  498;  Parker  v.  Clayton,  72  Ind. 
307;  Alfordr.  Baker,  63  Ind.  279. 
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The  thing  which  will  be  presumed  to  have  been 
proved  must  be  something  which  can  be  implied  from 
allegations  on  the  record,  by  fair  and  reasonable  in- 
tendment.   Peck  V.  Martin,  17  Ind.  115. 

Not  only,  mere  defects  of  form  are  aided  by  a  ver- 
dict; but  also  faults  affecting  substantive  facts  often 
are  so  aided.    Parker  v.  Clayton^  supra. 

In  Westfall  v.  Stark,  24  Ind.  377,  an  averment  which 
was  a  conclusion  of  law  rather  than  an  allegation  of 
facts,  was  held  after  verdict  suflScient  to  support  evi- 
dence of  the  facts  from  which  such  a  conclusion  might 
be  reached.    See,  also,  Snwck  v.  HarrisoUy  74  Ind.  348. 

Though  it  is  usual  for  the  inducement  and  collo- 
quium to  precede  the  statement  of  the  words  alleged 
to  have  been  spoken,  it  is  not  material  that  they  . 
should  do  so;  but  it  is  sufficient  if  they  be  inserted  in 
any  portion  of  the  paragraph  of  complaint;  and  con- 
cluding averments  of  the  pleading  may  thus  render 
words  actionable.    Huddleson  v.  Swope,  71  Ind.  430. 

In  the  case  last  mentioned,  a  paragraph  of  com- 
plaint averred  that,  on,  etc.,  the  defendant  did  falsely, 
wickedly  and  maliciously  speak  and  publish  of  and 
concerning  the  plaintiff,  to  and  in  the  presence  of 
divers  persons,  "the  following  scandalous  and  defam- 
atory words,  that  is  to  say."  The  complaint  then  set 
out  several  sets  of  words  with  innuendoes,  the  words 
so  set  out  not  being  actionable  per  se.  The  paragraph 
further  averred,  that  the  defendant  "by  the  use  of 
said  words  and  by  each  set  thereof,  intended  to  charge 
that"  the  plaintiff  "had  been  guilty  of  the  crime  of 
adultery  with  the  said  Charles  Hood."  It  was  held 
that  the  concluding  averments  substantially  supplied 
a  more  formal  inducement  and  colloquium,  and  there- 
bv  rendered  all  of  the  sets  of  words  so  set  out  sufficient 
on  demurrer. 

If  the  w^ords  charged,  taken  in  connection  with  the 
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circumstances  under  which  they  are  alleged  to  have 
been  spoken,  were  calculated  to  induce  the  hearers  to 
suspect  that  the  plaintiff  was  guilty  of  the  crime  of 
larceny,  they  were  actionable.  Drummond  v.  Leslie,  5 
Blackf.  453. 

The  words  alleged  to  have  been  spoken  by  the  appel- 
lant, "Well,  I  believe  you  took  it,"  were  not  actionable 
per  8€y  but  they  might  be  so  by  reason  of  extrinsic  facts 
including  other  words  spoken  in  the  same  conversa- 
tion. Keck  V.  Dericksan,  7  Ind.  563;  Jtistice  v.  Kir- 
lin,  17  Ind.  688;  Keesling  v.  McCall,  36  Ind.  321; 
Zdnville'y.  Early  wine,  4  Blackf.  469;  Bomman  v.  Bayer, 
8  Binn.  515. 

While  it  is  for  the  court  to  determine  what  con- 
•  stitutes  a  crime  or  offense  the  imputation  of  which  is 
slanderous,  it  is  the  province  of  the  jury  to  determine 
as  matter  of  fact  the  actual  meaning  of  the  words 
charged  in  a  particular  case  and  the  effective  sense 
in  which  they  were  understood.  Thompson  v.  Orimes, 
5  Ind.  385;  Blickenstaff  v.  Perrin,  27  Ind.  527;  Waugh 
V.  Waugh,  47  Ind.  580. 

Where  the  words  spoken  were  susceptible  of  an  in- 
nocent meaning  and  of  a  criminal  meaning,  the  court, 
after  verdict  for  the  plaintiff,  upon  a  motion  in  arrest 
of  judgment,  or  upon  an  assignment  of  error,  will 
adopt  the  latter  meaning,  and  where  the  language  is 
rendered  actionable  by  extrinsic  circumstances  de- 
fectively averred,  the  verdict  will  aid  them,  though 
language  not  actionable  per  se,  in  the  absence  of  ex- 
trinsic circumstances,  will  not  be  so  regarded,  even 
after  verdict.  McFadin  v.  David,  78  Ind.  445;  Harrison 
V.  Manship,  120  Ind.  43. 

The  jury  by  their  general  verdict  found  that  the 
words  of  the  appellant  were  used  and  understood  in 
the  injurious  sense  attributed  to  them  by  the  appel- 
lee, and  taking  the  complaint  as  a  whole,  and  consid- 
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ering  all  its  allegations  of  matters  of  fact,  we  think 
that  the  facts  necessary  in  evidence  to  enable  the  jury 
to  reach  such  conclusion  were  comprehended  in  the 
averments  of  the  complaint. 

The  judgment  is  affirmed. 

EoBiNSON,  J.,  took  no  part  in  this  decision. 


Baltimore  and  Ohio  Southwestern  Eailway 

Company  v.  Welsh. 

[No.  1,918.    Filed  May  18,  1897.] 

Master  and  Servant. — Injury  to  BraJeeman  on  Construction  Train, — 
Assumption  of  Risk. — A  brakeman  on  a  construction  train  engaged 
in  the  construction  of  a  road  and  making  same  safe  for  travel, 
knowing  the  road  was  incompleted  and  that  no  trains  other  than 
the  construction  train  had  passed  over  it,  by  the  acceptance  of  such 
employment  assumed  all  risks  incident  to  the  service,  and  cannot 
recover  for  an  injury  received  while  in  such  service  by  reason  of 
a  defect  in  such  road. 

From  the  Lawrence  Circuit  Court.    Reversed. 

W.  R.  Gardiner^  C.  O.  Oardiner^  W.  R.  Gardiner^ 
Jr,  and  JB.  N.  Palmer^  for  appellant. 

Dunn  &  LowCy  Matson  &  Giles  and  W,  H.  Edwards^ 
for  appellee. 

HENTiEY,  J. — This  was  an  action  by  Michael  Welsh 
against  the  Baltimore  and  Ohio  Southwestern  Bail- 
way  Company,  the  appellant,  for  injuring  appellee, 
who  was  an  employe  of  the  said  company.  The  com- 
plaint is  in  two  paragraphs.  The  first  paragraph  al- 
leges that  .appellee  was  employed  as  a  brakeman  on  a 
work,  or  construction  train  belonging  to  appellant, 
that  there  was  a  branch  line  of  appellant^s  road  about 
ten  miles  in  length  leaving  the  main  line  near  River- 
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dale  in  Lawrence  county,  and  extending  to  the  city  of 
Bedford  in  said  county,  and  that  said  work,  or  con- 
struction train  was  frequently  run  over  and  along  said 
branch  railway,  in  conveying  stone  and  freight,  and  in 
transacting  such  other  business  as  a  work,  or  con- 
struction train  usuallv  did.  That  there  was  on  said 
branch  railway  between  the  stations  of  Riverdale  and 
Bedford  a  wooden  trestle  about  200  feet  in  length  and 
from  20  to  75  feet  in  height;  that  said  trestle  was 
erected  on  a  curve  of  about  8  degrees,  and  was  a  part 
of  the  track  of  said  branch  railway;  that  said  trestle 
was  improperly  constructed  and  was  unsafe  for  trains 
to  pass  over;  that  said  trestle  was  negligently  suffered 
to  become  out  of  repair  and  to  be  in  an  unsafe  condi- 
tion for  trains  to  pass  over  the  same,  and  the  appel- 
lant had  full  knowledge  of  such  defects  prior  to  the 
time  at  which  appellee  received  his  injuries,  and  that 
appellee  did  not  know  of  such  defects;  that  on  the  4th 
day  of  October,  1893,  said  work,  or  construction  train 
upon  which  appellee  was  a  brakeman,  while  returning 
from  Bedford  to  Riverdale,  was,  by  reason  of  the  care- 
less and  negligent  manner  in  which  said  trestle  was 
constructed  and  by  reason  of  appellant  negligently 
suffering  said  trestle  to  give  down  and  thereby  caus- 
ing the  track  to  be  lower  than  the  track  to  the  ap- 
proaches of  said  trestle,  and  by  reason  of  the  insuffi- 
cient elevation  of  the  outside  rail  of  the  track  on  said 
trestle,  and  by  reason  of  the  careless  manner  in  which 
the  train  was  at  the  time  being  run  and  operated,  the 
said  train  left  the  track  and  appellee  received  the  in- 
jury for  which  damages  are  demanded,  and  which  he 
alleges  were  received  without  any  fault  or  negligence 
upon  his  part. 

The  second  paragraph  of  complaint  contains  sub- 
stantially the  same  averments  as  the  first. 

A  demurrer  to  each  paragraph  of  the  complaint  was 
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overruled  and  the  ruling  excepted  to.  An  answer  con- 
sisting of  a  general  denial  and  one  special  paragraph 
was  then  filed.  To  the  special  paragraph  a  demurrer 
was  filed  and  overruled.  This  special  paragraph  of 
answer  is  substantiallj^  as  follows:  That  appellee  at 
the  time  of  the  injury  complained  of  and  for  a  long 
time  prior  thereto  was  in  appellant's  employ  as  a 
brakeman  upon  a  work  or  construction  train;  that 
the  branch  road  upon  which  the  injury  occurred  was 
at  the  time  of  such  injury  and  accident  in  course  of 
construction  and  was  being  surfaced  and  ballasted 
and  was  unfinished;  that  the  construction  train  upon 
which  appellee  was  a  brakeman  was  being  run  over 
and  along  said  road  for  the  purpose  of  hauling  ties, 
iron,  stone  and  ballast'  to  complete  said  railroad,  its 
track,  trestles,  bridges  and  fills,  and  especially  the 
trestle,  fills  and  approaches  where  the  appellee  re- 
ceived the  injury  complained  of.  That  said  construc- 
tion train  had  been  engaged  in  hauling  material  for 
the  construction  of  said  road  for  a  long  time  prior  to 
the  accident  complained  of  by  appellee,  during  all  of 
which  time  appellee  was  upon  said  train  as  a  brake- 
man;  that  said  road  was  not  open  for  business  or 
traffic  for  either  freight  or  passengers  at  the  time  ap- 
pellee received  his  injury,  and  no  regular  train  had 
been  run  over  said  road  prior  to  said  time  because  the 
same  was  unfinished  as  appellee  well  knew.  That  ap- 
pellee was  a  brakeman  upon  the  construction  train 
during  all  the  time  said  road  was  being  built,  and 
knew  the  condition  of  the  bridges,  trestles,  track,  etc., 
etc.,  and  knew  that  the  road  was  unfinished  and  that 
at  the  time  of  the  injury  complained  of  the  road  was 
being  surfaced  up,  and  the  track  and  approaches 
where  the  accident  occurred  were  being  completed 
and  put  in  line.  By  reason  of  which  facts  appellant 
says  appellee  is  estopped  to  prosecute  this  action.    To 
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this  answer  appellee  filed  a  general  denial.  Upon  the 
issues  thus  formed  a  trial  by  jury  was  had,  resulting 
in  a  general  verdict  for  appellee  in  the  sum  of  twenty- 
five  hundred  dollars.  In  addition  to  the  general  ver- 
dict so  returned,  the  jury  found  specially  upon  ques- 
tions of  fact  by  way  of  answers  to  interrogatories,  sub- 
mitted at  the  request  of  the  parties  to  this  action. 

Appellant  moved  for  judgment  upon  the  special 
findings  and  answers  to  the  interrogatories,  notwith- 
standing the  general  verdict,  which  motion  was  over- 
ruled and  appellant  excepted. 

Appellant  moved  for  a  new  trial,  which  motion  was 
overruled  and  judgment  was  rendered  in  favor  of  ap- 
pellee for  12,500.00. 

The  first  three  specifications  of  the  assignment  of 
errors  question  the  suiBciency  of  the  complaint,  the 
fourth  the  correctness  of  the  ruling  of  the  lower  court 
upon  the  motion  for  judgment  upon  the  special  find- 
ings, notwithstanding  the  general  verdict,  and  the 
fifth,  the  ruling  upon  appellant's  motion  for  a  new 
trial.    No  cross  errors  are  assigned. 

We  believe  both  paragraphs  of  the  complaint  state 
a  cause  of  action,  and  in  view  of  the  conclusion  we 
have  arrived  at  as  to  the  final  disposition  of  this  cause, 
it  is  unnecessary  to  further  discuss  it. 

Appellant  next  complains  of  the  action  of  the  court 
in  overruling  its  motion  for  judgment  upon  the  special 
findings.  The  jury  found  specially  in  answer  to  inter- 
rogatories returned  with  the  general  verdict  the  fol- 
lowing facts:  "That  the  accident  in  which  appellee 
was  injured  occurred  on  that  part  of  appellant's  road 
Tvhich  was  being  constructed  in  the  "summer  of  1893; 
that  the  road  was  being  surfaced  up  and  the  low 
places  and  sags  were  being  taken  out  at  the  time  the 
accident  occurred;  that  appellee  was  a  brakeman  on 
the  construction  train  of  appellant  and  passed  over  the 
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place  where  the  accident  occurred  on  the  day  of  the 
accident  three  times  before  the  happening  of  the  ac- 
cident by  which  he  was  injured;  that  said  construction 
train  on  said  day  was  composed  only  of  the  engine, 
tender  and  caboose.  That  appellee  was  standing  in 
the  door  of  the  caboose  looking  out  upon  the  railroad 
track  in  the  direction  in  which  the  train  was  moving 
at  the  time  of  the  accident;  that  there  was  a  low  place 
or  sag  in  the  track  at  the  place  where  the  accident 
occurred ;  that  any  person  being  in  the  caboose  of  the 
construction  train  or  on  the  engine  thereof  could  feel 
the  low  place  in  the  track  at  the  point  where  the  acci- 
dent occurred  by  the  motion  of  the  engine  or  caboose 
in  passing  over  the  same;  that  such  low  place  or  sag 
in  the  track  had  existed  several  days  prior  to  the  time 
of  the  injury ;  that  said  railroad  was  completed  on  Oc- 
tober 20, 1 893 ;  that  the  construction  train  upon  which 
plaintiff,  while  acting  as  brakemaii,  was  injured,  had 
been  passing  over  the  point  where  the  accident  occur- 
red for  several  weeks  prior  to  that  time  and  had  been, 
and  was,  engaged  in  hauling  ballast  and  material  for 
the  completion  of  the  railroad;  that  appellant's  road- 
master  and  supervisor,  whose  duty  it  was  to  inspect 
appellant's  road,  had  not  passed  over  the  same  and 
pronounced  the  same  safe  for  the  passage  of  the  con- 
struction train  over  the  same  at  the  speed  of  ten  or 
twelve  miles  an  hour;  that  at  the  time  of  the  accident 
the  train  was  running  at  a  speed  of  eight  or  ten  miles 
per  hour;  that  on  the  day  the  accident  occurred  there 
were  between  fifty  and  sixty  men  at  work  upon  this 
track, ballasting  and  surfacing  up,and  taking  the  sags 
out  of  the  same,  and  said  force  had  been  so  engaged 
for  several  days  prior  to  such  accident;  that  the  ac- 
cident occurred  in  the  day  time  and  appellee  had  on 
the  very  day  of  the  accident,  in  the  day  time,  passed 
over  this  point  three  times  prior  to  the  accident.    That 
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appellee  was  employed  continuously  upon  the  con- 
struction train  as  a  brakeman  from  the  time  the  first 
rails  were  laid  upon  the  railroad  near  the  point  where 
the  accident  occurred,  up  to  the  time  he  was  injured; 
that  said  road  where  said  accident  occurred  was  at 
the  time  of  said  accident  being  surfaced  and  was  new 
and  incomplete;  that  the  construction  train  upon  which 
appellee  was  brakeman  hauled  the  iron,  ties,  ballast 
and  bridge  timbers  to  construct  the  railroad  upon 
which  the  appellee  was  injured,  and  the  appellee  knew 
that  the  railroad  was  new  and  incomplete  and  was 
being  surfaced  up  and  the  low  places  and  sags 
were  being  taken  out  at  the  time  of  the  accident 
That  on  the  3d  day  of  October,  1893,  appellant  had 
hauled  freight  over  said  road ;  that  at  the  time  of  ap- 
pellee's entering  appellant's  service  he  was  employed 
on  a  construction  train  running  between  the  cities  of 
Washington  and  Seymour,  and  the  building  of  the 
branch  road  where  the  accident  occurred  was  begun 
after  appellee's  employment  and  appellee  was  ordered 
from  the  main  line  to  the  new  road;  that  appellant's 
roadmaster  knew  of  the  defect  in  the  track  where  the 
accident  occurred  for  four  days  prior  to  the  time  of 
the  accident  and  that  appellee  had  no  knowledge  of 
such  defect. " 

Are  the  facts  so  found  in  irreconcilable  conflict 
with  the  general  verdict?  Two  elementary  principles 
of  law  governing  the  relation  of  master  and  servant 
have  been  stated  and  applied  in  a  very  large  number 
of  cases  by  the  Supreme  Court  of  this  State;  the  first, 
that  the  master  will  use  reasonable  diligence  to  fur- 
nish the  servant  a  safe  place  in  which  to  work  and 
safe  machinery  and  appliances,  and  that  the  servant 
shall  not  be  exposed  to  greater  dangers  than  those 
which  may  reasonably  be  expected  from  the  nature  of 
the  work  in  which  he  engages;  that  if  there  are  latent 
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dangers,  or  dangers  which  the  master  may  reasonably 
suppose  would  escape  the  notice  of  the  servant,  and 
they  are  known  to  the  master,  it  is  the  duty  of  the 
master  to  inform  the  servant  of  such  dangers.  It  in- 
variably follows,  then,  that  where  a  servant  enters 
upon  a  hazardous  employment  he  necessarily  assumes 
the  risks  and  perils  incident  thereto.  Thus  he  is  held 
to  assume  all  risks  which  naturally  arise  from  the  eon- 
duct  of  the  business  and  those  risks  which  the  exer- 
cise of  his  opportunities  of  inspection  while  giving 
diligent  attention  to  such  services  would  have  dis- 
closed to  him.  EvansmllCy  etc.^  R.  R.  Co.  v.  Hender- 
son^ 134  Ind.  636;  Atlas  Engine  Works  v.  Bandall^ 
100  Ind.  293;  Pittsburgh^  etc.,  B.  W.  Co.  v.  Adams, 
105  Ind.  151;  Louisville,  etc.,  R.  W.  Co.  v.  Frawley, 
110  Ind.  18;  Ames,  Admr.,  v.  Lake  Shore  R.  W.  Co., 
135  Ind.  363;  Lynch  v.  Chicago,  etc.,  R.  R.  Co.,  8 
Ind.  App.  516;  Brazil  Block  Coal  Co.  v.  Hoodlet,  129 
Ind.  327;'  Rogers  v.  Ley  den,  127  Ind.  50;  W.  C.  De- 
Pauw  Co.  V.  Stubblefield,  132  Ind.  182. 

And  where  the  danger  is  equally  open  to  the  obser- 
vation of  master  and  servant  it  is  assumed  by  the  serv- 
ant as  an  incident  of  the  service,  and  it  does  not  mat- 
ter how  hazardous  be  the  nature  of  the  service,  all 
risks  from  the  perils  ordinarily  incident  to  it,  are  as- 
sumed by  the  person  who  voluntarily  enters  it.  The 
servant  is  bound  to  use  his  eyes  to  see  what  is  open 
and  apparent  to  a  person  using  his  eyes,  and  if  he  fails 
to  do  so  he  cannot  hold  his  employer  with  the  con- 
sequences of  his  failure  to  see.  The  jury  in  this  cause 
having  found  that  the  appellee  was  a  brakeman  upon 
the  construction  train  which  hauled  the  material  with 
which  to  build  the  road  where  the  accident  occurred ; 
that  at  the  time  of  the  accident  the  road  was  new  and 
incomplete  and  was  being  surfaced  up,  and  the  low 
places  and  sags  being  taken  out,  and  that  appellee 
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knew  of  these  facts,  the  question  then  arises,  had  not 
appellee  assumed  the  risk  which  resulted  in  his  in- 
jury as  an  incident  of  his  employment?  The  general 
rule  of  liability  of  a  railroad  company  for  negligence 
is  not  the  same  in  the  case  of  an  employe  as  in  the  case 
of  a  passenger.  In  the  case  of  an  employe  no  presump- 
tion of  negligence  on  the  part  of  the  company  arises 
from  the  accident,  and  the  negligence  must  be  clearly 
shown  in  order  to  warrant  a  recovery.  A  different 
rule  also  applies  to  the  employes  of  a  railroad  com- 
pany engaged  in  operating  the  line,  and  those  engaged 
in  the  work  of  constructing  or  repairing  the  line.  The 
risks  assumed  are  entirely  different;  in  the  one  in- 
stance the  employe  has  a  right  to  presume  that  the 
place  where  he  is  sent  is  in  a  reasonably  safe  condi- 
tion; in  the  other,  the  servant  knows  that  he  is  sent  to 
make  safe  the  very  place  where  he  is  working.  The 
Pennsylvania  courts  hold  that  laborers  on  a  railroad 
who  are  engaged  in  repairing  the  track  take  all  the 
risks  incident  to  the  track  being  out  of  repair  and  its 
dilapidated  condition.  Philadelphia^  etc.,  R.  R.  Co.  v. 
Schertle,  97  Pa.  St.  450. 

"The  rule  that  a  master  is  bound  to  use  reasonable 
care  and  skill  to  furnish  his  servants  safe  and  suitable 
instruments  and  appliances  to  perform  the  services 
in  which  they  are  engaged,  only  applies  where  such  in- 
strumentalities are  placed  in  their  hands  for  use.  It 
has  no  application  to  the  safety  and  condition  of  the 
thing  which  the  servant  is  employed  to  repair.  Where 
a  servant  is  employed  to  put  a  thing  in  a  safe  and 
suitable  condition  for  use,  it  would  be  unreasonable 
and  inconsistent  to  require  the  master  to  have  it  in 
safe  condition  and  good  repair  for  the  purpose  of  such 
employment."  Section  3032,  Bailey's  Per.  Inj.  Belat. 
to  Master  and  Servant,  vol.  2. 

In  the  case  of  Brick  v.  Rochester^  etc.y  R.  R.  Co.^  98  N. 
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Y.  211,  a  laborer  was  engaged  with  others  in  repair- 
ing the  track  and  was  injured  by  the  construction 
train  upon  which  he  was  riding  leaving  the  track.  It 
was  said  that  while  the  rule  is  generally  applied,  that 
where  it  is  the  duty  of  the  employe  of  a  railroad  cor- 
poration in  the  course  of  his  work  to  ride  over  the 
road,  it  is  its  duty  to  provide  a  track  suitable  and  suffi- 
cient for  the  purpose,  and  to  maintain  it  in  good  order; 
but  the  rule  is  qualified  where  the  road  has  become 
dilapidated  and  out  of  repair,  and  is  in  the  process  of 
construction,  in  which  work  the  servant  is  employed. 
And  in  that  case  it  was  held  that  the  risk  was  one  in- 
cident to  the  nature  of  the  employment. 

And  it  was  held  in  the  case  of  Walling  v.  Congaree 
Construction  Co,,  41  S.  C.  388, 19  S.  E.  723,  that  an  em- 
ploye upon  a  construction  train  assumes  the  risk  of  in- 
jury from  the  defective  condition  of  the  road.  To  the 
same  eflfect,  see  Lindvall  v.  WoodSy  41  Minn.  212,  42  N. 
W.  1020,  4  L.  R.  A.  793. 

In  the  case  of  Walling  v.  Congaree  Construction  Go.y 
supra,  where  a  conductor  in  charge  of  a  construction 
train  used  in  constructing  a  new  railroad  was  killed 
by  the  giving  way  of  a  portion  of  the  roadbed,  it  was 
held  that  a  distinction  was  recognized  between  a  com- 
pleted road  and  one  in  process  of  construction,  and 
that  he  assumed  the  risk  incident  to  its  construction. 

In  Manning  v.  Chicago,  etc.,  R.  R,  Co.,  105  Mich.  260, 
63  N.W.  312,  the  court  said,  in  substance,  that  a  brake- 
man  who  is  employed  to  work  on  a  construction  train, 
can  observe  that  the  road  is  unfinished  and  incomplete 
and  assumes  the  risks  incident  to  such  unfinished  and 
incomplete  condition  of  the  road.  That  as  a  general 
rule  it  is  the  duty  of  a  railroad  company  to  furnish 
its  employes  a  safe  place  to  work  while  operating  its 
Vol.  17—33 
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trains;  yet  the  rule  is  qualified  when  a  new  road  is 
being  built.  The  employe  cannot  complain  of  the  im- 
perfect condition  of  a  road  he  is  employed  to  assist  in 
making  perfect. 

Nor  does  it  matter  whether  the  employe,  engaged  in 
the  construction  or  repair,  actually  knew  of  the  par- 
ticular defect  which  caused  the  accident,  if  he  did 
know  of  the  general  bad  condition  and  incompleteness 
of  the  track.  Green  v.  Cross,  79  Texas  130,  15  S.  W. 
220. 

And  knowing  that  the  track  was  new  and  rough  and 
uneven,  and  having  passed  over  it  a  great  many  times, 
and  three  times  in  daylight,  on  the  very  day  of  the  ac- 
cident, appellee  must  be  held  to  have  had  an  oppor- 
tunity to  know  its  condition  and  is  chargeable  with  its 
risks.    O'Neal  v.  Chicago,  etc.,  R.  W.  Co.,  132  Ind.  110. 

In  the  case  of  Colorado  Midland  R.  W.  Co.  v.  O^Brien, 
16  Colo.  219,  27  Pac.  701,  it  was  said  that  a  person  en- 
gaged to  do  work  in  and  about  the  construction  of  a 
railroad  assumes  the  risk  of  such  employment,  includ- 
ing the  risk  of  being  transported  to  and  from  his  work 
in  a  construction  train  over  a  newly  constructed  road, 
and  cannot  expect  the  road  and  roadbed  to  be  in  a 
perfect  and  safe  condition  before  it  is  finished. 

The  reasoning  of  all  the  cases  upon  this  subject  is 
very  similar  to  that  of  the  recently  decided  case  of 
Kanz  V.  Pafje  (Mass.),  46  N.  E.  620,  which  was  an 
action  for  personal  injuries  caused  by  the  fall  of  a 
piece  of  iron  from  the  ceiling  of  a  room  in  defendant's 
factory. 

We  quote  from  the  opinion:  "The  facts  were  that  a 
fly  wheel  had  exploded  in  the  engine  room,  and  the 
plaintiff  was  sent  into  the  room  to  clear  out  the  rub- 
bish. We  assume  that  this  order  was  given  by  the  de- 
fendants' superintendent,  and  that  the  defendants 
knew  that  the  plaintiff  was  there.    The  defendants 
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also  knew  the  shattered  condition  of  the  room,  which 
was  obvious,  but  did  not  know  that  there  was  anv  iron 
likely  to  fall  from  the  ceiling.  While  the  plaintiff  was 
at  work,  the  iron  fell  upon  him.  The  plaintiff's  posi- 
tion is  that  it  was  the  defendants'  duty  to  examine  the 
place  more  fully  than  he  had  done  before  sending  him 
in  there,  and  that  the  plaintiff  had  a  right  to  rely  to 
some  extent  upon  their  or  the  superintendent's  having 
done  so  before  sending  him  to  work. 

"We  are  of  the  opinion  that  the  principle  referred 
to  does  not  apply  to  the  case.  .  Obviously,  there  are 
limits  to  the  duty  of  employers  to  provide  for  the 
safety  of  their  workmen, — limits  set  by  what  is  prac- 
ticable in  a  commercial  sense,  and  limits  set  by  what 
is  naturally  to  be  expected  under  the  circumstances. 
The  chief  sphere  of  the  duty  is  in  the  permanent  op 
recurring  conditions  of  the  machinery  or  place  where 
the  workman  is  employed,  so  far  as  it  is  under  the  em- 
ployer's control,  where  the  danger  is  not  obvious  or 
necessarily  incident  to  the  business.  ♦  ♦  ♦  When  a 
workman  is  sent  into  such  a  room  on  the  day  of  the  ex- 
plosion to  clear  away  the  ruins,  it  is  manifest  that  he  is 
taking  one  of  the  steps  which  are  necessary  to  disclose 
just  what  has  happened.  It  is  not  a  natural  infer- 
ence on  the  part  of  one  so  sent  that  the  place  has  been 
inspected,  and  it  is  not  a  natural  interpretation  of  the 
order  to  take  it  as  implying  that  the  superior  knows 
that  it  is  safe.  Such  an  inference  and  interpretation 
are  not  based  on  the  experience  of  life.  They  are  mere 
deductions  from  the  letter  of  an  inaccurately  stated 
rule  of  duty,  assumed  beforehand  to  cover  the  case. 
Some  one  must  be  first  in  the  place  of  possible  danger. 
The  workman  sent  in  to  clean  it  up  has  no  right  to 
assume  that  he  is  not  the  first,  nor  is  the  employer 
bound  in  formal  language  to  notify  him  that  no  one 
as  yet  has  made  certain  that  nothing  will  give  way." 
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The  cases  do  not  proceed  upon  the  theory  that  the 
master  would  be  excused  because  of  the  fault  of  the 
servant,  but  generally  upon  the  ground  that  the  in- 
jury received  grew  out  of  risks  assumed  by  the  serv- 
ant as  incident  to  the  employment;  but  it  was  held 
in  the  case  of  McDermott  v.  Pacific  Railroad  Co.y  30  Mo. 
115,  that  a  brakeman  could  not  recover  against  the 
company  on  account  of  injuries  received  from  the 
train  going  through  a  defective  bridge,  there  being  no 
allegation  that  the  company  employed  incompetent 
servants  or  agents,  or  that  it  failed  to  exercise  ordi- 
nary care  in  their  selection,  and  it  was  held  that  the 
faulty  construction  and  condition  of  the  bridge  was 
the  act  of  fellow-servants  of  the  brakeman.  It  is  pos- 
sible that  the  rule  is  extended  too  far  in  the  last  men- 
tioned case  and  we  do  not  cite  it  with  approval; 

The  courts  of  this  State  have  adopted  the  rule,  when 
applied  to  an  experienced  adult  employe,  that  a  serv- 
ant who  accepts  work  on  a  construction  train,  by  the 
mere  act  of  acceptance  is  warned  that  said  road  is  in 
process  of  construction  and  hence  is  incomplete. 
Evatisville,  etc.,  R.  R.  Co.  v.  Maddux ^  134  Ind.  571. 

In  a  case  very  similar  to  this  the  Supreme  Court  of 
this  State  speaking  by  Coffey,  C.  J.,  said:  "In  this  case, 
however,  the  unfinished  condition  of  the  appellant's 
road  was  open  to  every  one.  Its  condition  was  open  to 
the  observation  of  the  appellee.  It  is  not  a  case  of 
latent  dangers  or  dangers  that  might  escape  the  obser- 
vation of  the  appellee,  but  it  is  a  case  where  every- 
thing was  open  alike  to  the  master  and  the  sen^ant. 
The  appellee  stands  in  the  condition  of  complaining 
of  the  imperfect  condition  of  a  railroad  which  he  was 
employed  to  assist  in  making  perfect.  Had  the  road 
been  completed  the  necessity  for  his  employment 
would  not  have  existed."  Evansville,  etc.y  R.  R.  Co.  v. 
Hefiderson,  134  Ind.  636. 
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The  special  findings  of  the  jury  show  beyond  con- 
troversy that  appellee  had  an  equal,  if  not  a  much 
better  opportunity,  of  knowing  the  condition  of  the 
track  and  road  than  did  appellant,  and  that  the  dan- 
ger was  at  least  equally  known  and  open  to  both 
master  and  servant.  That  the  servant  by  the  most 
casual  observation  during  the  prosecution  of  the  work 
could  have  known  of  the  defect  in  the  track  which 
caused  the  accident. 

In  the  case  of  the  Bedford  Belt  R.W.  Co.  Y.Brown,  142 
Ind.  659,  the  Supreme  Court, by  Hackney,  J.,  says:  "It 
is  the  general  rule  that  it  is  a  duty  of  the  master  to 
supply  safe  places  and  appliances  for  the  service  of  his 
employes,  but  it  is  not  understood  that  this  duty  re- 
quires the  master  to  make  a  powder-house  a  place  of 
safety,  or  to  make  railroading  as  free  from  danger  as 
hoeing  corn,  or  to  make  the  labor  of  bridge  building, 
at  fifty-three  feet  above  the  ground,  as  free  from  haz- 
ard as  the  service  of  an  oflSce  clerk." 

And  in  the  case  of  Evansville,  etc.,  if.  W.  Go.  v.  Hen- 
dcrsouj  142  Ind.  596,  the  Supreme  Court  held  that  a 
servant  who  accepted  employment  to  work  on  a  con- 
struction train  to  run  on  a  road  not  yet  open  for  busi- 
ness, the  track  of  which  was  incomplete,  not  ballasted, 
and  imperfect,  such  defects  were  equally  open  and  ap- 
parent to  the  employe  and  employer,  and  that  the  em- 
ploye assumed  all  the  risks  incident  to  the  employ- 
ment. 

It  may  be  assumed,  we  think,  that  appellee  in  per- 
forming the  services  in  which  he  was  engaged  under- 
stood that  he  was  not  working  upon  a  road  which  was 
finished  and  in  good  repair,  but  upon  one  which  was 
unfinished  and  incomplete  and  over  which  no  train 
other  than  the  one  upon  which  he  was  employed  had 
ever  passed,  and  as  one  of  the  servants  engaged  in 
making  safe  the  common  working  place  he  was  sub- 
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jected  to  greater  risks  and  perils  than  would  be  in- 
curred in  the  ordinary  work  on  a  completed  road.  In 
accepting  service  as  a  brakeman  upon  a  construction 
train  appellee  assumed  all  the  risks  incident  to  such 
service.  The  sag  in  the  track  where  the  accident  oc- 
curred and  the  generally  unfinished  and  incomplete 
condition  of  the  road  were  matters  which  came  more 
directly  within  the  observation  of  appellee  than  of  ap- 
pellant. He  could  not  say  he  had  not  an  equal  oppor- 
tunity with  appellant  to  know  of  the  dangers  of  his 
work. 

Counsel  for  appellee  contend  that  the  evidence  is 
not  in  the  record  because  under  numerous  decisions 
of  this  court  and  the  Supreme  Court  the  record  does 
not  affirmatively  show  that  the  original  longhand 
manuscript  of  the  reporter's  shorthand  notes  of  the 
evidence  was  filed  in  the  clerk's  office  prior  to  its  incor- 
poration in  the  bill  of  exceptions.  Counsel  state  the 
rule  correctly,  but  it  is  not  applicable  to  this  cause  for 
the  reason  that  the  record  nowhere  discloses  the  fact 
that  an  official  reporter  was  appointed  and  sworn 
to  take  the  evidence,  nor  that  it  is  the  original  long- 
hand manuscript  pf  the  evidence  which  is  incorpo- 
rated in  the  bill  of  exceptions,  but  the  whole  record  ap- 
pears to  be  a  transcript  made  by  the  clerk. 

In  view  of  the  decision  reached,  it  is  not  necessary 
to  discuss  any  other  alleged  error  brought  to  the  no- 
tice of  this  court  by  appellant. 

The  special  findings  of  the  jury  cannot  be  reconciled 
with  the  general  verdict.  Under  the  special  findings 
appellant  was  entitled  to  a  judgment  in  its  favor.  The 
cause  is  reversed  with  instructions  to  sustain  ai>pel- 
lant's  motion  for  judgment  upon  the  special  findings 
and  answers  to  the  interrogatories,  and  render  judg- 
ment thereon  in  favor  of  appellant. 
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Smiser  et  al.  V.  The  State,  ex  rel.  King. 

[No.  2^11.     Filed  May  18.  1897.] 

Intoxioatinq  Liquors. — Action  on  Saloonkeeper^ a  Bond. — In  an  ac- 
tion on  a  saloonkeeper's  bond  for  causing  the  death  of  the  husband 
of  relatriz,  a  complaint  which  alleges  unlawful  sales  to  the  husband 
and  other  persons  named,  and  that  by  reason  of  the  intoxicated 
condition  of  such  persons,  including  the  husband,  in  defendant's 
saloon,  the  husband  was  thrown  and  fell  upon  the  floor  and  against 
the  wall  of  said  saloon  and  mortally  wounded,  is  sufficiently  definite 
in  the  absence  of  a  motion  to  make  more  specific,     pp.  620,  621, 

Appeal  and  Error. — Brief  Must  Specify  the  Place  inKecord  Where 
Alleged  Erf  or  May  he  Found. — Alleged  error  in  the  admission  of 
evidence  will  not  be  considered  on  appeal  where  no  reference  is  made 
in  the  brief  to  the  place  in  record  where  the  evidence  complained 
of  may  be  found,    p,  621. 

EviDBNCE. — Insurance, — Tables  of  Expectancy, — life  insurance  tables 
of  expectancy  are  admissible  in  evidence,  to  be  considered  by  the 
jury  in  connection  with  all  other  pertinent  evidence  in  ascertaining 
the  probable  duration  of  the  life  in  question,  and  not  as  fixing  the 
expectancy  of  the  life  of  the  particular  person,  or  as  forming  a  legal 
basis  for  a  calculation,    p.  622. 

iNTOxiCATiNa  Liquors.— iSfeZh'n^  lAquor  to  Intoxicated  Person. — Ac- 
tion on  Bond. — In  an  action  on  a  saloonkeeper's  bond  for  causing 
the  death  of  the  husband  of  relatrix  in  selling  him  liquor  while  in 
a  state  of  intoxication  in  violation  of  section  15,  act  of  March  17, 
1875,  the  fact  that  some  of  the  liquor  by  which  the  deceased  was 
intoxicated  was  procured  by  him  at  another  saloon,  would  be  no 
defense,  if  the  liquor  furnished  by  defendant  caused  additional 
intoxication,  and  the  injury  resulted  proximately  to  the  wife's  means 
of  support  because  of  such  intoxicated  condition,   p.  623. 

From  the  Daviess  Circuit  Court.    Afflrmed. 
Posey  &  Chappell,  for  appellants. 
Dillon  &  Oreene^  for  appellee. 

Black,  J. — ^This  was  an  action  on  the  bond  of  the 
appellant  John  A,  Smiser,  as  a  licensed  retailer  of 
intoxicating  liquors.     The  cause  was  commenced  in 
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the  Pike  Circuit  Court.  The  complaint  contained 
three  paragraphs.  A  demurrer  for  want  of  sufficient 
facts  was  overruled  as  to  the  first  and  second  para- 
graphs, and  was  sustained  as  to  the  third  paragraph. 
An  answer  in  denial  having  been  filed,  the  venue  was 
changed  to  the  court  below,  where  a  trial  by  jury  re- 
sulted in  a  verdict  for  the  appellee  for  one  thousand 
dollars.  After  judgment  upon  the  verdict,  a  motion 
was  made  by  the  appellants  for  a  new  trial  and  was 
overruled. 

Recovery  was  sought  for  alleged  damages  sustained 
by  the  relatrix  to  her  means  of  support  through  the 
death  of  Joel  R.  King,  her  husband,  on  account  of  the 
use  of  intoxicating  liquor  sold  in  violation  of  the  stat- 
utory provision  whereby  the  sale  of  any  spirituous, 
vinous  or  malt  liquors  to  any  person  at  the  time  in  a 
state  of  intoxication  is  made  a  misdemeanor.  See  sec- 
tions 15  and  20  of  the  act  of  March  17,  1875.  Acts 
1875,  p.  55;  Mulcahey  v.  Oivens,  115  Ind.  286. 

The  appellants  in  argument  do  not  prefer  any  objec- 
tion to  the  first  paragraph  ef  the  complaint,  but  con- 
tend that  the  second  paragraph  was  insufficient. 

The  second  paragraph  shows  unlawful  sales  to  said 
Joel  R.  King  and  one  Charles  Hutchinson,  and  divers 
other  persons  to  plaintiff  unknown.  The  only  objec- 
tion urged  against  this  paragraph  is  that  it  does  not 
charge  that  the  husband  of  the  relatrix  "was  thrown 
by  Hutchinson  or  any  person  made  drunk  by  appel- 
lant, nor  that  he  fell  by  reason  of  his  intoxication,  but 
by  some  intervening  agency  secured  his  hurt."  The 
language  of  the  complaint  to  which  this  objection  is 
directed  is,  "that  by  reason  of  said  intoxicated  condi- 
tion of  said  persons,  including  said  King,  in  the  saloon 
of  said  Smiser,  on  said  day,  said  Joel  JR.  King  was 
thrown  and  fell  upon  the  floor  and  against  the  wall 
of  said  saloon,  whereby  his  head  came  in  contact  with 
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some  object  to  plaintiff  unknown,  whereby  he,  the  said 
King,  was  mortally  wounded,"  etc. 

If  the  appellants  desired  more  definiteness  and  par- 
ticularity as  to  the  manner  in  which  said  King  re- 
ceived his  injury,  they  should  have  made  a  motion  in- 
dicating such  wish.  The  second  paragraph  of  com- 
plaint does  not  appear  to  be  subject  to  the  objection 
so  urged  against  it.  Furthermore,  appellants  say  in 
their  brief  that  no  attempt  whatever  was  made  to 
prove  any  part  of  the  second  paragraph. 

In  argument,  under  the  assignment  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial,  coun- 
sel claim  that  there  was  error  in  the  admission  in  evi- 
dence of  a  certified  copy  of  a  record,  but  no  reference 
is  made  in  the  brief  to  a  place  in  the  transcript  in 
which  such  evidence  may  be  found.  Therefore,  we 
cannot  search  for  it  and  identify  it  for  the  purpose  of 
reversing  the  judgment. 

A  witness,  Adrian  Barber,  who  testified  that  he 
lived  at  Washington,  Indiana,  was  a  life  insurance 
agent,  and  had  in  his  hand  a  book  which,  he  testified, 
was  "American  Experience  Tables,  being  the  col- 
lected experience  of  American  life  insurance  compa- 
nies of  the  duration  of  lives  by  them  insured,"  was 
asked  to  read  from  said  book  how  long  a  man  at  the 
age  of  forty-eight  was  expected  to  live.  The  witness 
was  permitted  to  read  from  the  book  as  follows:  "At 
forty-eight,  expected  to  live  twenty-two  and  thirty-six 
hundredths  years." 

The  reason  urged  in  argument  against  this  evidence 
is,  that  "the  undisputed  evidence  was  that  the  dece- 
dent King  had  been  a  sufferer  from  bronchitis  and 
lung  trouble,  and  drew  a  pension  of  ten  dollars  per 
month  on  that  account,"  and  that  "the  witness,  Bar- 
ber, stated  that  such  persons  wore  not  insurable,  and 
hence  the  table,  which  the  witness  claimed  was  a  com- 
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pilation  of  the  experience  of  the  various  American 
insurance  companies,  did  not  shed  any  light  on  the  ex- 
pectancy of  Joel  King." 

A  portion  of  the  objection  offered  to  the  evidence  in 
the  court  below  before  its  admission,  as  shown  by  the 
record,  was,  "because  the  results  shown"  (by  the 
book)  "were  from  healthy,  and  not  diseased  persons;" 
but  no  portion  of  the  objection  was  based  upon  any 
alleged  state  of  King's  health.  The  statement  in  argu- 
ment that  the  witness  "stated  that  such  persons  were 
not  insurable,"  has  relation,  not  to  any  previous  por- 
tion of  his  testimony,  but  to  his  subsequent  testimony 
on  cross-examination,  that  "when  lung  trouble  and 
bronchitis  exist,  insurance  companies  do  not  insure." 

Furthermore,  we  observe  that  the  relatrix  had  testi- 
fied that  her  husband's  age  was  forty-eight  years ;  that 
he  had  fairly  good  health,  and  "made  about  enough  to 
do  us;"  that  "he  farmed,  raised  corn,  wheat,  oats, 
hogs  and  cattle."  She  also  testified  that  he  drew  ten 
dollars  per  month  pension  for  lung  trouble  and  bron- 
chitis, and  his  son  testified  that  the  deceased  drew  a 
pension  for  bronchitis  and  lung  trouble.  There  had 
been  no  other  evidence  relating  to  bronchitis  or  lung 
trouble.  Another  witness  testified  that  King  was  an 
industrious  man;  "I  always  saw  him  doing  something 
when  I  passed  his  place." 

We  might  dismiss  this  matter  without  further  no- 
tice. In  view,  however,  of  the  character  of  the  objec- 
tion proposed  by  counsel  in  argument,  it  may  be 
proper  to  remark  that  life  tables  are  not  taken  as  fix- 
ing the  expectancy  of  the  life  of  the  particular  per^ 
son,  or  as  forming  a  legal  basis  for  a  calculation,  but 
are  accepted  as  furnishing  some  evidence,  to  be  con- 
sidered by  the  jury  in  connection  with  all  other  perti- 
nent evidence,  in  ascertaining  the  probable  duration 
of  the  life  in  question.  See  Sutherland  on  Damages,  sec- 
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lion  455;  Elliott  on  BailroadB,  section  1378,  and  cases 
cited.  See,  also,  Wilson  v.  Bennett,  132  Ind.  210;  Lou- 
isville, etc.,  R.  W,  Co.  V.  Miller,  141  Ind.  533,  562; 
Shover  v.  Myrick,  4  Ind.  App.  7. 

The  court  gave  to  the  jury  all  the  instructions  re- 
quested by  the  appellants  except  one,  concerning  the 
refusal  of  which  appellants  say  that  they  have  no  com- 
plaint to  make,  but  they  contend  that  the  instructions 
given  by  the  court  of  its  own  motion  negatived  those 
given  at  the  request  of  the  appellant. 

We  do  not  find  such  antagonism  between  instruc- 
tions given.  Taking  all  the  instructions  together, 
there  does  not  appear  to  be  any  material  inconsistency 
in  them. 

There  was  suflScient  evidence  to  sustain  the  conclu- 
sion of  the  jury  that  the  death  of  the  husband  of  the 
relatrix  was  caused  by  a  fall  which  was  occasioned 
by  the  use  of  intoxicating  liquor  sold  in  violation  of 
the  statute. 

The  fact  that  some  of  the  liquor,  by  which  the  de- 
ceased was  intoxicated,  was  procured  by  him  at  an- 
other saloon,  could  not  make  a  difference  in  favor  of 
the  appellants.  If  Smiser  sold  such  liquors  to  the  de- 
ceased when  he  was  already  intoxicated,  the  statute 
was  violated;  and  if  the  liquor  furnished  by  Smiser 
caused  additional  intoxication,  and  injury  resulted 
proximately  to  the  means  of  support  of  the  relatrix 
because  of  the  intoxicated  condition  thus  existing,  the 
appellants  were  liable  on  the  retailer's  bond  for  such 
result. 

Counsel  for  appellants  close  their  argument  with  a 
reference  to  what  is  called  misconduct  of  counsel  for 
the  prevailing  party,  but  fail  to  indicate  any  place  in 
the  record  where  the  misconduct  is  shown. 

We  do  not  find  any  available  error. 

Judgment  affirmed. 
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The  State  v.  Gapen. 

[No.  2,815.    Filed  Deo,  18, 1896.    Rehearing  denied,  May  18, 1897.] 

Criminal  Law. — Former  Jeopardy, — Constitution  Construed. — The 
jeopardy  prohibited  in  the  provision  of  the  State  Constitution  that, 
'*No  person  shall  be  put  in  jeopardy  twioe  for  the  same  offense,"  is 
that  which  grows  out  of  the  same  offense,  not  necessarily  of  the  same 
act  or  transaction. 

Same. — Sale  of  Intoxicating  Liquors  to  Minor  Without  License. — 
Separate  Offenses. — Statute  Construed. — A  sale  of  intoxicating 
liquor  without  license,  and  to  a  minor  constitutes  two  separate 
offenses  under  section  7285,  Bums'  R.  S.  1894,  and  section  5323, 
Homer's  R.  S.  1896  (Acts  1895,  p.  250,  section  6),  respectively,  and  a 
prosecution  for  the  former  offense  will  not  constitute  a  bar  to  the 
latter,  although  both  violations  grew  out  of  the  same  transaction. 

From  the  Hancock  Circuit  Court.    Reversed. 

W.  A.  Ketcham,  Attorney-General,  Merrill  Moores 
and  Charles  Downing,  for  State. 

Raymond  E.  Qery  and  Foulson  &  McBane^  for 
appellee. 

LoTZ,  C.  J. — Under  the  statute  of  this  State  it  is  a 
misdemeanor  for  any  person  to  sell  intoxicating  liq- 
uors in  quantities  less  than  a  quart  at  a  time,  when 
the  seller  has  not  procured  a  license  to  retail  such 
liquors.  Section  7285,  Burns'  K.  S.  1894  (5320,  Hor- 
ner's R.  S.  1896). 

It  is  also  a  misdemeanor  for  any  person  to  sell  in- 
toxicating liquors  to  any  person  under  the  age  of 
twenty-one  years.  Section  5323,  Horner's  R.  S.  1896 
(Acts  1895,  p.  250,  section  6). 

In  the  case  at  bar,  the  defendant,  Loren  Gapen,  is 
charged  with  having  unlawfully  sold  to  one  William 
Coberly  one  half  pint  of  beer,  he,  Gapen,  not  then  hav- 
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ing  a  license  to  sell  intoxicating  liquors  in  quantities 
less  than  a  quart  at  a  time. 

To  this  charge  the  defendant  filed  a  special  plea  in 
bar,  alleging  that  on  a  prior  day,  the  State  prosecuted 
him  in  a  court  of  competent  jurisdiction  for  having 
sold  intoxicating  liquor  to  William  Coberly,  a  minor; 
that  issue  was  joined,  a  trial  followed  and  he  had 
judgment  of  acquittal;  that  the  sale  to  the  minor  in 
that  case,  and  the  sale  without  a  license  in  this,  were 
one  and  the  same  act,  transaction  and  offense. 

The  court  below  overruled  a  demurrer  to  this  plea 
and  this  ruling  is  the  error  assigned. 

It  is  provided  by  our  State  constitution  that  "No 
person  shall  be  put  in  jeopardy  twice  for  the  same 
offense.^'  The  jeopardy  here  prohibited  is  that  which 
grows  out  of  the  same  offense  not  necessarily  of  the 
same  act  or  transaction.  The  same  act  may  consti- 
tute an  offense  undcfr  two  or  more  jurisdictions;  and  it 
is  well  settled  that  jeopardy  under  one  jurisdiction  is 
no  bar  to  jeopardy  under  another  jurisdiction.  It  fre- 
quently occurs  that  the  same  act  constitutes  two  or 
more  offenses  under  the  same  jurisdiction,  as  for  in- 
stance, a  sale  of  intoxicating  liquor  on  Sunday  to  a 
minor  in  a  quantity  less  than  a  quart  by  a  person  not 
having  a  license  will  be  a  violation  of  three  different 
statutes  of  this  State,  and  constitute  three  distinct 
offenses. 

In  the  case  at  bar  the  sale  to  the  minor  and  the  sale 
without  a  license  were  one  and  the  same  transaction. 
The  same  acts  violated  two  statutes,  and  constitute 
two  distinct  offenses.  The  question  presented  by  the 
record  is,  does  the  prosecution  of  one  of  the  offenses 
to  final  judgment  constitute  a  bar  to  a  subsequent 
prosecution  for  the  other  offense?  Or,  in  other  words, 
is  the  defendant  placed  twice  in  jeopardy  by  the  sec- 
ond prosecution? 
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There  is  confusion  and  conflict  in  the  authorities 
bearing  on  this  question. 

In  Wininger  v.  State,  13  Ind.  540,  it  was  held  that  if 
an  assault  and  battery  was  the  gravamen,  or  principal 
act  in  a  riot,  a  conviction  of  the  assault  and  battery 
was  a  bar  to  a  prosecution  for  riot.  And  in  Fritz  v. 
State,  40  Ind.  18,  a  conviction  of  an  affray  was  held  to 
be  a  bar  to  a  subsequent  prosecution  for  assault  and 
battery  growing  out  of  the  same  transaction.  It  is 
also  well  settled  that 'if  the  act  constitutes  but  one 
offense  although  susceptible  of  division  into  parts,  as 
in  larceny  for  taking  several  articles  of  goods  at  the 
same  time,  the  State  will  not  be  permitted  to  split  up 
the  offense,  but  final  judgment  for  taking  one  part 
will  bar  a  prosecution  for  taking  the  other  part. 

And  if  the  same  act  constitute  two  or  more  offenses 
of  the  grade  of  felony,  and  the  offenses  are  of  the  same 
character,  as  robbery  and  larceny,  a  final  judgment 
rendered  on  one  will  bar  the  other.  So,  also,  if  the 
same  transaction  constitute  two  or  more  offenses  and 
the  offenses  are  similar  in  character,  as  an  assault  and 
battery,  and  an  assault  and  battery  with  intent  to 
commit  a  felony,  the  charge  of  the  higher  offense  in- 
cludes the  lesser,  and  a  judgment  rendered  on  the 
higher  will  bar  the  lesser.  State  v.  Elder,  65  Ind.  282. 
But  where  such  offenses  are  charged  in  separate  in- 
dictments a  judgment  rendered  on  the  lesser,  will  not 
necessarily  bar  the  higher  offense.  A  misdemeanor 
may  be  merged  into  a  felony,  but  not  a  felony  into  a 
misdemeanor.  The  reason  for  this  is  that  the  lesser 
charge  cannot  contain  the  greater,  but  the  greater 
may,  the  lesser.    State  v.  Hattabough,  66  Ind.  223. 

It  would  seem  that  the  spirit  of  the  above  holdings 
is,  that  a  man  shall  not  be  placed  twice  in  jeopardy  for 
the  same  act  under  the  same  jurisdiction.  But  it  will 
be  observed  that  in  the  above  cases  the  offenses  which 
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spring  out  of  the  same  act  or  transaction  are  of  that 
character  that  grade  or  merge  one  into  another,  and 
that  the  one  offense  necessarily  involves  the  whole 
transaction.  Thus,  in  a  charge  of  assault  and  battery 
and  a  charge  of  riot  in  which  the  assault  and  battery  is 
the  riotous  act,  there  is  an  identity  in  many  respects 
in  the  charges  as  well  as  in  the  proof  necessary  to  se- 
cure a  conviction.  The  same  is  true  of  an  affray  and 
of  an  assault  and  battery.  The  gravamen,  or  principal 
unlawful  act  in  each  is  the  same. 

On  the  other  hand  there  are  many  adjudications  to 
the  effect  that  if  the  two  offenses  growing  out  of  the 
same  transaction  are  severable  and  distinct,  a  judg- 
ment rendered  on  one  will  not  bar  a  prosecution  on 
the  other.  A  sale  of  intoxicating  liquors  is  not,  per  ^e, 
an  unlawful  act.  It  can  only  be  made  a  crime  by  force 
of  statute.  A  sale  to  a  minor  and  a  sale  without  li- 
cense although  the  same  sale  are,  so  far  as  constitu- 
ting two  offenses, entirely  distinct.  A  simple  salewith- 
out  more  is  not  a  violation  of  law.  To  make  it  unlaw- 
ful it  must  be  accompanied  by  the  conditions  which 
the  statute  requires  to  constitute  the  offense.  Let  it 
be  admitted  that  the  defendant  made  the  sale  to  Wil- 
liam Coberly.  These  facts  standing  alone  do  not  con- 
stitute a  crime.  Something  more  must  be  charged  as 
well  as  proved  before  he  can  be  convicted  of  a  crim- 
inal offense.  It  is  not  the  sale  alone  that  constitutes 
the  offense,  but  it  is  the  sale,  coupled  with  other  facts. 
In  the  one,  it  is  the  sale  coupled  with  the  fact  that 
the  vendor  had  no  license.  In  the  other,  it  is  the  sale 
coupled  with  the  fact  that  it  was  made  to  a  minor. 
The  sale  standing  alone  is  an  innocent  act.  It  does 
not  touch  the  sphere  of  culpability  unless  accom- 
panied by  other  forbidden  facts.  It  is  the  accompany- 
ing facts  that  make  it  unlawful.  The  accompanying 
fact  in  each  instance  is  entirely  distinct.    There  is  no 
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connection  between  the  fact  that  the  vendor  had  no 
license,  and  the  fact  that  the  purchaser  was  a  minor. 
Whilst  it  is  true  that  there  is  an  identity  in  the 
charges  and  in  the  evidence  up  to  a  certain  point,  yet 
up  to  that  point  the  sale  is  an  innocent  transaction. 
It  is  only  when  thQ  criminal  character  of  the  trans- 
action is  sought  to  be  made  that  the  two  offenses  di- 
verge, in  the  charge,  and  in  the  evidence  necessary  to 
a  conviction.  The  purposes  of  the  two  statutes  are 
entirely  dissimilar.  The  one  is  to  raise  revenue  and 
protect  those  who  have  obtained  license.  The  other 
is  to  guard  the  young  against  intemperance.  The  ap- 
pellee  is  in  error  in  assuming  that  the  sale  alone  con- 
stitutes the  criminal  offense.  In  so  far  as  the  charges 
and  the  evidence  are  identical,  the  transaction  is  en- 
tirely innocent.  The  appellee  might  have  been  con- 
victed, or  acquitted  of  the  charge  of  selling  to  a  minor, 
and  the  fact  he  had  no  license  be  not  even  alluded 
to.  The  fact  that  he  had  no  license  was  not  an  ele- 
ment in  that  offense.  So  on  the  other  hand  he  might 
have  been  convicted  or  acquitted  of  the  charge  of  sell- 
ing without  a  license,  and  the  age  of  the  purchaser  not 
have  even  been  referred  to,  for  his  age  is  not  an  ele- 
ment of  that  offense. 

We  are  of  the  opinion  that  the  two  offenses  are  en- 
tirely distinct,  and  that  the  defendant  has  not  been 
twice  in  jeopardy. 

The  rule  is  stated  in  some  of  the  cases  to  be  as  fol- 
lows: The  true  test  to  determine  whether  the  plea  of 
former  conviction  or  former  acquittal  is  a  good  bar,  is 
to  decide  whether  the  crimes  as  charged  are  so  far  dis- 
tinct that  the  evidence  which  would  sustain  the  one 
would  not  sustain  the  other.  If  they  are  so  distinct, 
there  has  been  no  former  jeopardy.  Davidson  v.  State^ 
99  Ind.  366;  Smith  v.  State,  85  Ind.  553;  State  v.  El- 
der, supra;  1  Bishop  Crim.  Law,  sec.  1052. 
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This  rule,  however,  has  met  with  criticism.  Blair  v. 
State,  81  Ga.  629,  7  S.  E.  855. 

We  do  not  find  it  necessary  to  rest  our  judgment 
on  this  latter  ground,  for  the  unlawful  and  culpable 
facts  in  each  offense  are  entirely  distinct  and  dissim- 
ilar. We  cite  as  supporting  our  conclusion.  Ruble  v. 
State,  51  Ark.  170, 10  S.  W.  262. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  plea. 

On  Petition  for  Rehearing. 

« 

CoMSTOCK,  C.  J. — In  passing  upon  the  petition  for 
rehearing  in  this  case,  in  view  of  what  is  said  in  the 
original  opinion  delivered  by  Lotz,  J.,  we  deem  it  only 
necessary  to  add  that,  while  the  provision  that  no  per- 
son shall  be  put  in  jeopardy  twice  for  the  same  offense 
has  been  incorporated  in  the  constitution  of  each  state 
of  the  union,  its  application  and  interpretation  has 
not  been  at  all  uniform  throughout  the  states.  In 
some  instances,  in  the  same  state  the  decisions  are  con- 
fusing. 

The  expression  of  the  Supreme  Court  of  this  State 
upon  the  question  here  involved  in  State  v.  Elder,  65 
Ind.  282,  has  not  been  overruled.  It  was  a  prose- 
cution for  the  murder  of  an  unborn  child,  by  the  use  of 
means  intended  to  produce  a  miscarriage.  To  the  in- 
dictment the  defendant  pleaded  a  special  answer  of 
former  acquittal.  In  the  opinion,  the  court  deduces 
three  rules  from  the  authorities. 

"1.  When  the  facts  constitute  but  one  offense, 
though  it  may  be  susceptible  of  division  into  parts, 
as  in  larceny  for  stealing  several  articles  of  property 
at  the  same  time,  belonging  to  the  same  person,  a 
prosecution  to  final  judgment  for  stealing  a  part  of 
Vol.  17—34 
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the  articles  will  be  a  bar  to  a  subsequent  prosecution 
for  stealing  any  other  part  of  the  articles,  stolen  by 
the  same  act. 

"2.  When  the  facts  constitute  two  or  more  offenses, 
wherein  the  lesser  offense  is  necessarily  involved  in 
the  greater — as  an  assault  is  involved  in  an  assault 
and  battery,  or  an  assault  and  battery  is  involveil  in 
an  assault  and  battery  with  intent  to  commit  felony, 
and  as  a  larceny  is  involved  in  a  robbery — and  when 
the  facts  necessary  to  convict  on  a  second  prosecution 
would  necessarily  have  convicted  on  the  first,  then  the 
first  prosecution  to  a  final  judgment  will  be  a  bar  to 
the  second. 

"3.  But  when  the  same  facts  constitute  two  or 
more  offenses,  w^herein  the  lesser  offense  is  not  neces- 
sarily involved  in  the  greater,  and  when  the  facts  nec- 
essary to  convict  on  a  second  prosecution  would  not 
necessarily  have  convicted  on  the  first,  then  the  first 
prosecution  will  not  be  a  bar  to  the  second,  although 
the  offenses  were  both  committed  at  the  same  time 
and  bv  the  same  act." 

And,  speaking  by  Biddle,  J.,  the  court  says:  "We 
cannot  adopt  the  rule  held  in  some  states,  that  the  ac- 
cused cannot,  in  any  case,  be  convicted  but  once  upon 
the  same  facts  when  they  constitute  different  offenses, 
wherein  the  lesser  offense  is  not  involved  in  the 
greater,  and  when  the  facts  charged  in  the  second 
prosecution  would  not  convict  upon  the  former." 

State  V.  Elder  is  cited  in  numerous  cases,  among  them 
DeHaven  v.  State,  2  Ind.  App.  376;  Smith  v.  State^ 
85lnd.  553;  Joslyn  v.  State,  128 Ind.  160;  Davidsonv. 
State,  99  Ind.  366. 

It  is  obvious  that  in  the  case  at  bar  the  proof  neces- 
sary to  convict  of  the  offense  charged  in  the  second 
aflfidavit  would  have  been  wholly  insufficient  to  con- 
vict of  the  offense  charged  in  the  first,  and  under  the 
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rule  laid  down  in  the  above  eases  the  judgment  of  the 
lower  court  should  be  reversed. 
The  petition  for  a  rehearing  is  overruled. 


Albany  Furniture  Company  et  al.  v.  The  Mer- 
chants National  Bank. 

[No.  1,968.     Filed  May  19.  1897.] 

Appeal  and  Error. — Judgment  by  Default — Sufficiency  of  Con^ 
plaint. — Where  the  sufficiency  of  a  complaint  is  questioned  for  the 
first  time  by  an  assignment  of  error  in  the  Appellate  Court,  it  can 
not  be  available  for  the  reversal  of  a  judgment  upon  default,  unless 
some  fact  essential  to  the  existence  of  the  cause  of  action  has  been 
wholly  omitted  from  the  complaint,    p,  633, 

Same. — Judgment  by  Default — Presumption  on  Appeal, — Where  judg- 
ment was  taken  by  default  it  wiU  not  be  assumed  on  appeal  that  any- 
thing was  proved  beyond  what  was  alleged  in  the  complaint,  p.  633. 

Plbadinq. — Failure  of  Defendant  to  Demur  or  Answer. — Where  the 
defendant  fails  to  demur  or  answer  to  a  complaint,  and  judgment 
is  taken  by  default,  such  failure  is  a  confession  that  the  complaint 
is  true  as  to  the  facts  stated,    p.  633. 

Bills  and  Notes. — Makers  of  Promissory  Note. — Complaint — In  an 
action  on  a  promissory  note  signed  in  the  following  order:  *'Jas.  E. 
Stafford,  Pres.,  J.  Zapf,  Mgr.,  Albany  Furniture  Co.,"  a  complaint 
alleging  that  the  instrument  sued  on  is  the  joint  note  of  the  parties, 
and  the  note  filed  as  an  exhibit  recites  that  '  *  we"  promise  to  pay,  etc. , 
states  a  cause  of  action  against  Stafford  and  Zapf,  as  individuals. 
p.  636. 

Same. — Promissory  Note. — Judgment  Against  Agent  of  Endorser, 
When  Erroneous. — ^Where  a  note  sued  on  is  endorsed  **S,  by  G," 
and  the  cause  is  dismissed  as  to  S,  and  judgment  is  taken  by  default 
against  the  makers  and  '*G,^'  the  judgment  so  taken  against  **Q"  is 
erroneous,    p.  637. 

From  the  Delaware  Circuit  Court.  Affirmed  in  party 
reversed  in  part. 

J.  W,  Ryan  and  W.  A.  Thompson,  for  appellants. 
J.  F,  Meredith  and  E.  E.  Meredith,  for  appellee. 
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Robinson,  J. — Appellee  sued  appellants  upon  the 
following  instrument: 

"Chicago,  111.,  Aug.  15, 1894. 

One  hundred  and  eighty  days  after  date,  for  value 
received,  we  promise  to  pay,  at  the  office  of  Frank  T. 
Gilpin^  Muncie,  Indiana,  to  the  order  of  E.  A.  Shank- 
lin  &  Co.,  the  sum  of  one  hundred  and  fifty  dollars, 

with  interest  at  the  rate  of per  cent,  per  annum^ 

payable  annually,  and  attorneys'  fees.  The  makers 
and  endorsers  of  this  note  hereby  severally  waive  pre- 
sentment for  payment,,  protest  and  nonpayment,  and 
also  waive  relief  from  all  valuation  and  appraisement 
laws.  Jas.  E.  Stafford,  Pres. 

J.  Zapf,  Mgr. 
[Signed]  Albany  Furniture  Co." 

The  note  was  endorsed  "E.  A.  Shanklin  &  Co.,  per 
Frank  T.  Gilpin." 

The  complaint  alleges:  "The  plaintiff  complains  of 
the  defendants  and  alleges  that  on  the  15th  day  of 
August,  1894,  the  defendants.  The  Albany  Furniture 
Company,  James  E.  Stafford  and  Jacob  Zapf,  by  their 
joint  promissory  note,  a  copy  of  w^hich  is  filed  here- 
with, marked  'Exhibit  A,'  and  made  a  part  of  this 
complaint,  promised  to  pay  to  the  order  of,"  etc. 

The  summons  issued  directed  the  sheriff  to  summon 
"The  Albany  Furniture  Company,  James  E.  Stafford, 
Jacob  Zapf,  E.  A.  Shanklin  &  Co.,  and  Frank  T.  Gil- 
pin." The  summons  was  served  on  Stafford  and  Gilpin 
by  reading,  on  the  furniture  company  "by  reading  the 
same  to  and  in  the  hearing  of  James  E.  Stafford,  presi- 
dent of  said  company,  and  by  giving  him  a  true  copy 
of  this  writ,"  and  on  Jacob  Zapf  by  leaving  a  copy  at 
his  place  of  residence.  None  of  the  defendants  ap- 
peared, and  judgment  was  rendered  in  appellee's  favor 
on  default. 

Without  objection  to  the  proceedings  in  the  trial 
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court,  appellants  question  the  sufficiency  of  the  com- 
plaint. 

The  error  assigned  is,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action; 
and  it  cannot  be  available  for  the  reversal  of  a  judg- 
ment upon  default,  unless  some  fact  essential  to  the 
existence  of  the  cause  of  action  has  been  wholly 
omitted  from  the  complaint.  Laverty  v.  Statfy  ex  relj 
109  Ind.  217;  Western  Assurance  Co.  v.  Koontz^  ante, 

The  judgment  having  been  taken  by  default,  we  can 
not  assume  that  anything  was  proved  beyond  what  is 
alleged  in  the  complaint.  So  that  the  sufficiency  of 
the  complaint  comes  before  us  exactly  as  if  there  had 
been  an  unsuccessful  demurrer  in  the  court  below. 
Old  V.  Mohler^  122  Ind.  594;  Albany  Furniture  Co.  v. 
Merchants^  Nat.  Banh^  ante  93. 

The  failure  of  the  appellants  to  demur  or  answer 
the  complaint  was  a  confession  that  the  complaint 
was  true  as  to  the  facts  stated.  Fish  v.  Baker  47  Ind. 
534. 

It  is  alleged  in  the  complaint  that  the  note  sued  on 
is  the  joint  promissory  note  of  the  furniture  company, 
Stafford  and  Zqpf,  and  we  must  assume  that  that  fact 
was  proven. 

The  case  of  Albany  Furniture  Co.  v.  Merchants^  Nat. 
Bank,  supra,  cited  by  counsel  for  appellee,  is  not  con- 
trolling in  this  case,  for  the  reason  that  the  complaint 
in  that  case  was  essentially  different  from  the  com- 
plaint in  the  case  at  bar. 

In  Means  v.  Swormstedt,  32  Ind.  87,  the  note  read, 
"We  promise  to  pay,"  etc.,  and  was  signed  "Wm.  B. 
Swormstedt,  Sec'y."  On  the  lower  left-hand  corner 
of  the  note  was  an  impression  of  a  seal,  embossed  upon 
the  paper  of  the  note,  bearing  the  words,  "Neal  Manu- 
facturing Co.,  Madison,  Ind."     In  holding  this  to  be 
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the  note  of  the  corporation  only,  the  court  said :  "The 
seal  of  the  company  is  in  the  hands  of  the  secretary; 
it  is  his  duty  to  affix  it  to  papers  executed  by  the  cor- 
poration. The  presumption  is,  then,  that  he  did,  after 
signing  his  name  and  adding  his  office,  affix  the  seal  of 
the  corporation,  which,  containing  upon  its  face  the 
proper  designation  of  the  corporation,  was  a  signing 
of  their  name." 

In  the  case  of  Pearse  v.  Welbom,  42  Ind.  331,  "the 
makers  of  the  note  only  added  to  their  names  let- 
ters which  indicated  the  offices  they  held,  and  the 
characters  in  which  they  acted,  but  in  the  body  of  the 
note  the  promise  is  made  by  them  as  master,  wardens, 
and  trustees  of  said  lodge." 

In  Armstrong,  Admr.y  v.  KirkpatHck,  79  Ind.  527,  the 
note  on  its  face  says  that  it  is  the  note  of  the  Howard 
County  Agricultural  Association,  and  that  it  executes 
the  note  by  the  directors  of  the  association.  In  that 
case  the  note  was  held  to  be  the  note  of  the  associa- 
tion. 

In  the  case  of  Hears  v.  Graham^  8  Blackf.  144,  the 
note  was:  "f333.15.  Ten  days  after  date,  we,  the 
trustees  of  the  Methodist  E.  Church  in  Rockport, 
promise  to  pay  to  the  order  of  I.  and  J.  Mears  three 
hundred  and  thirty-three  dollars  and  tffteen  cents  for 
value  received.  Rockport,  Ind.,  July  25,  1842.  John 
W.  Graham,  Wm.  Drum,  John  E.  Cotton,  Alexander 
Britton,  Oliver  Morgan,  Trustees  of  the  M.  E.  Church." 
This  was  held  to  be  the  note  of  the  individuals  Sign- 
ing it,  although  the  face  of  the  note  would  seem  to  in- 
dicate that  the  intention  was  to  bind  the  church  onlv. 
See  Jackson  School  Tp,  v.  FarloWj  75  Ind.  118;  Hobbs 
v.  Cowderiy  20  Ind.  310;  Inhabitants  of  Congressional 
Tp.  No.  11  V.  Weir,  9  Ind.  224;  Prather  v.  Ross,  17 
Ind  495. 

It  has  been  held  in  a  number  of  cases  in  this  State, 
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that  when  a  note  is  signed  by  one  or  more  individual 
makers,  and  the  signatures  followed  by  the  words 
"trustees  of/'  etc.,  "president,"  or  "secretary,''  such 
words  are  generally  considered  as  descriptive  of  the 
person  of  the  maker,  and  the  note  is  the  obligation  of 
the  person  or  persons  so  signing  it.  McClellan  v. 
Robe,  93  Ind.  298;  Williams  v.  Second  Nat.  Bank,  83 
Ind.  237;  Hayes  v.  Brvhaker,  65  Ind.  27;  Hayes  v. 
Matthews,  63  Ind.  412;  Hayes  y.  Crutcher,  54  Ind.  260. 
In  Heffner  v.  Brotmell,  75  la.  341,  39  N.  W.  640,  suit 
was  brought  on  a  note  in  substance  as  follows:  "We 
promise  to  pay  Daniel  Heffner,  or  bearer,  two  hundred 
dollars.    ♦    ♦    ♦    ♦ 

Independence  Mfg.  Co. 

B.  S.  BROvraELL,  Pres. 

D.  B.  Sanford,  Sec'y." 

The  court  held  this  to  be  the  joint  note  of  Jhe  cor- 
poration and  of  the  other  persons  signing  it,  and  that 
there  was  no  ambiguity  appearing  upon  the  face  of 
the  note,  and  that  extrinsic  evidence  was  not  admis- 
sible to  show  the  intention  of  the  parties.  See  Mat- 
thews dt  Co.  V.  Dubuque,  etc.,  Co.,  87  la.  246,  64  N. 
W.  225;  Lee  v.  Percival,  85  la.  639,  52  N.  W.  643; 
Brunswick,  etc.,  Co.,  v.  Boutell,  45  Minn.  21,  47  N. 
W.  261. 

In  the  case  of  Swarts  v.  Cohen,  11  Ind.  App.  20,  the 
note  read:  "*  *  *  we  promise  to  pay  to  the  order 
of    ♦    ♦    ♦ 

National  Forge  &  Iron  Co. 
Mark  Swarts,  President.  *' 

"We  are  of  the  opinion,"  said  the  court,  "that  the 
note  in  suit  is  ambiguous.  It  was  upon  that  theory 
that  the  case  proceeded,  was  tried  and  determined  in 
the  court  below.  The  appellee  declared  in  his  com- 
plaint, that  the  appellant  executed  the  note.    If  John 
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Doe  should  execute  his  promissory  note  in  the  name 
and  style  of  Richard  Roe,  he  would  be  liable  thereon, 
and  extrinsic  evidence  would  be  admissible  to  show 
the  manner  of  the  execution  under  proper  averments 
in  the  pleadings.  *  *  *  It  is  readily  conceivable 
that  the  note  in  suit  might  have  been  executed  by 
both  the  corporation  and  by  Swarts,  and  be  their  joint 
obligation.  In  such  a  case,  affixing  the  word  'presi- 
dent' to  his  name  does  not  make  it  the  note  of  the  cor- 
poration only,  but,  under  proper  averments,  it  may 
be  shown  to  be  the  obligation  of  the  individual  as 
well,  and  this  may  be  made  to  appear  by  extrinsic 
evidence." 

Although  the  fact  is  not  disclosed  by  the  pleading, 
it  is  admitted  in  the  briefs  of  counsel  for  appellants 
and  appellee  that  the  Albany  Furniture  Company  is  a 
corporation;  It  is  true  the  name  of  tJie  corporation 
was  signed  to  the  note  by  some  officer  or  agent  of  the 
corporation.  But  the  corporate  name  could  not  have 
been  signed  by  both  Stafford  andZapf.  It  might  have 
been  signed  by  neither  and  still  be  binding  on  the 
corporation.  The  presumption  that  would  arise  where 
the  corporate  name  is  followed  by  an  officer's  name 
that  he  signed  the  corporate  name,  does  not  arise 
where  the  corporate  name  is  followed  by  the  names  of 
two  persons.  In  the  very  nature  of  things  the  name 
was  signed  by  one  person,  and  we  cannot  presume 
that  it  was  one  to  the  exclusion  of  the  other,  nor  can 
we,  from  the  face  of  the  instrument,  presume  that  the 
name  was  signed  by  either. 

The  appellants,  Stafford  and  Zapf,  were  notified  to 
appear  and  answer  as  individuals,  and  not  as  officers 
of  the  corporation.  *The  cause  of  action  stated  was 
against  them  as  individuals. 

Construing  the  complaint  and  the  exhibit  together, 
we  see  no  ambiguity.    It  is  alleged  to  be  the  joint  note 
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of  the  parties  signing  it,  and  the  exhibit  is  not  incon- 
sistent with  that  allegation.  Had  there  been  an  ap- 
pearance and  answer,  the  question  of  the  admissibility 
of  parol  evidence  might  have  been  presented,  but  as 
the  record  comes  to  us,  it  is  not  necessary  to  decide 
anything  upon  that  question. 

As  the  cause  was  dismissed  as  to  the  defendants,  E. 
A.  Shanklin  &  Co.,  it  necessarily  follows  that  the 
judgment  against  F.  T.  Gilpin  was  erroneous. 

Judgment  reversed  as  to  the  appellant,  Gilpin,  and 
affirmed  as  to  the  appellants,  Stafford  and  Zapf. 


Hoefgen  v.  State,  ex  rel.  Brown,  Commissioner. 

[No.  2,059.     Filed  May  19,  1897.] 

Drainage. — Action  to  Enforce  Assessment  Lien. — Complaint. — In  an 
action,  under  act  of  April  6,  1885,  to  enforce  a  drainage  assess- 
ment, a  complaint  which  shows  that  the  petition  for  the  construc- 
tion of  the  drain  was  referred  to  the  drainage  commissioners,  that 
they  made  a  report  and  finding  that  defendant  owned  certain  lands 
that  would  be  benefited  thereby  in  certain  specified  sums,  and  that 
the  report  so  made  was  approved  and  confirmed  by  the  judgment 
of  the  court,  sufficiently  sets  out  the  assessment  to  make  the  com- 
plaint good  against  a  demurrer,     pp.  638-^40. 

Same. — Assessment  Lien. — Complaint. —  In  an  action  to  enforce  a 
drainage  assessment  lien,  it  is  not  necessary  that  it  be  averred  in 
the  comnlaint  that  a  notice  of  the  assessment  of  benefits  was  re- 
corded  in  the  recorder's  office,    p.  642. 

Bax&. —Assessment  Lien. — Complaint. — The  complaint  in  an  action  to 
enforce  a  drainage  assessment  lien  need  not  aver  that  the  drain  was 
made  according  to  the  plans  and  specifications,  p.  543. 

Same. — Assessment  Lien. — Complaint. — It  is  not  necessary  that  the 
complaint,  in  an  action  to  enforce  a  drainage  assessment  lien,  aver 
that  all  the  amount  of  benefits  assessed  against  defendant's  land  is 
needed  to  pay  the  expenses  and  costs  of  construction,   p.  644. 

From  the  Marion  Circuit  Court.    Affirmed. 
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J.  H.  Blair,  for  appellant* 

A,  W.  Wishard,  F.  H.  Blackledge  and  W.  W.  Thorn- 
ton, for  appellee, 

Wiley,  J. — On  June  11,  1890,  George  Harness  and 
others  filed  their  petition  in  the  clerk's  office  of  the 
Marion  Circuit  Court,  for  the  construction  of  a  ditch. 
The  appellant,  whose  lands  would  be  affected  by  the 
work,  Tvas  made  a  party  to  the  proceedings.  She  did 
not  appear  and  remonstrate,  but  suffered  a  default, 
and  such  steps  were  taken  and  proceedings  had,  as 
that  the  proposed  ditch  was  ordered  to  be  constructed, 
and  the  work  of  construction  was  referred  to  the  ap- 
pellee relator,  as  one  of  the  drainage  commissioners. 
Appellant's  lands  were  assessed  for  benefits,  and  this 
was  a  proceeding  to  enforce  the  lien  of  such  assess- 
ments. The  ditch  was  constructed  under  the  provi- 
sions of  the  drainage  act  of  April  6, 1885.  In  the  pro- 
ceedings to  enforce  the  lien  of  the  assessments  against 
her  lands,  judgment  was  obtained,  and  a  decree  en- 
tered against  appellant  for  the  entire  amount  of  the 
assesments,  etc. 

From  this  judgment  she  appeals,  and  the  errors  as- 
signed call  in  question  the  sufficiency  of  the  com- 
plaint ;  the  sufficiency  of  appellant's  third,  fourth  and 
fifth  paragraphs  of  answer,  and  the  overruling  of  her 
motion  for  a  new  trial. 

Appellant's  first  contention  is  that  the  complaint  is 
defective  because  a  copy  of  the  assessment,  which  is 
the  basis  of  the  action,  is  neither  set  out  in  the  com- 
plaint, nor  filed  with  and  made  a  part  thereof  as  an  ex- 
hibit. 

If  the  assessment  is  not  set  out  in  the  body  of  the 
complaint,  nor  made  a  part  of  it  by  reference,  as  an 
exhibit,  the  complaint  is  ill,  and  the  demurrer  thereto 
should  have  been  sustained.     We  must  look  to  the 
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averments  of  the  complaint  to  determine  this  ques- 
tion. 

The  complaint  avers  the  filing  and  docketing  of  the 
petition,  notice  to  appellant,  a  reference  to  the  drain- 
age commissioners,  and  that  said  commissioners  made 
report  thereon.  Upon  the  question  of  the  report  of  the 
commissioners  and  the  assesments,  the  allegations  of 
the  complaint  are  as  follows:  "Upon  the  10th  day  of 
June,  1891,  said  commissioners  did,  pursuant  to  law, 
submit  a  report  of  their  doings  as  such  commissioners, 
and  that  among  other  things  they  did  report  and  find 
that  said  defendant,  Eliza  Hoefgen,  was  the  owner  of 
certain  real  estate  therein  described  as  follows:" 
(Then  follows  the  description  of  the  lands,  the  first 
containing  20,  the  second  40,  and  the  third  40  acres.) 
Continuing,  the  complaint  avers  that  "said  commis- 
sioners did  also  find  that  the  first  of  said  tracts  of 
real  estate  owned  and  possessed  by  said  defendant, 
Eliza  Hoefgen,  would  be  benefited  in  the  sum  of  one 
hundred  and  sixty  dollars  (f  160.00)  by  said  proposed 
drainage;  that  the  second  tract  of  land  ♦  ♦  ♦ 
would  be  benefited  in  the  sum  of  three  hundred  and 
twenty  dollars  (|320.00)  by  said  proposed  drainage; 
and  that  the  third  tract  of  land  ♦  ♦  ♦  would  be 
benefited  in  the  sum  of  one  hundred  and  twenty  dol- 
lars ($120.00)  by  said  proposed  drainage.  ♦  ♦  ♦ 
That  afterwards,  by  proceedings  had  in  this  court,  said 
report  of  said  drainage  commissioners  was  by  the 
court  dyly  affirmed  and  confirmed,  and  the  drainage 
therein  provided,  ordered  and  established  and  the 
work  therein  ordered  done,  and  the  lien  of  the  assess- 
ments upon  the  real  estate  of  said  Eliza  Hoefgen 
duly  established."  The  complaint  then  avers  that  the 
relator  was  charged  with  the  construction  of  said 
ditch;  that  he  gave  notice  of  the  time  and  place  when 
he  would  receive  bids  and  proposals  for  the  construe- 
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tion  of  said  ditch ;  that  the  work  of  construction  was 
let  in  conformity  to  law;  that  the  contractors  executed 
bonds  conditioned  for  the  faithful  performance  of 
their  contracts;  that  said  contractors  fully  completed 
said  work,  and  that  the  same  was  accepted  and  ap- 
proved by  the  county  surveyor  and  said  relator.  "That 
by  reference  thereto  the  report  of  the  commissioners 
and  the  various  orders  of  the  court  in  relation  thereto 
and  all  of  the  proceedings  had  in  said  cause  numbered 
5273,  of  this  court,  are  hereby  made  a  part  of  this  com- 
plaint." The  complaint  further  avers  that  subsequent 
to  his  appointment  as  such  commissioner  of  construc- 
tion he  gave  notice  by  publication,  as  required  by  law, 
of  the  time  and  place  where  the  installments  of  the 
payments  of  benefits  so  assessed  would  come  due  and 
payable,  and  that  he  gave  actual  notice  of  the  time 
and  place  where  said  Installments  would  become  due 
and  payable  to  the  appellant;  that  the  work  of  con- 
struction, etc.,  has  long  since  been  completed  and  has 
been  aflBrmed  and  accepted  by  the  county  surveyor 
and  the  relator,  and  that  a  personal  demand  has  been 
made  upon  appellant  for  payment  and  that  the  same 
has  been  refused.  Under  these  allegations  of  the  com- 
plaint, and  the  adjudicated  cases,  upon  the  questions 
under  consideration,  we  do  not  think  appellant's  ob- 
jection to  the  complaint  is  well  taken. 

In  LavcrUf  v.  State,  ex  rcl.y  109  Ind.  217,  it  was  said 
by  Howk,  J.,  speaking  for  the  court:  "In  suits  for  the 
collection  of  drainage  assessments,  *  *  ,  *  all 
that  the  complaint  ♦  ♦  »  need  state  or  show,  of 
or  concerning  the  original  proceedings  and  judgment 
for  the  establishment. of  the  ditch,  are  (1)  that  some 
notice  was  given  of  the  filing  of  the  petition  for  the 
ditch,  (2)  the  filing  of  such  petition,  (3)  the  report  of 
the  commissioners  of  drainage  of  the  benefits  and 
damages  assessed,  and  (4)  that  such  report  was  ap- 
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proved  and  confirmed  by  the  judgment  of  the  court, 
and*  (5)  a  copy  of  the  assessment  against  the  defend- 
ant in  all  cases,  must  be  either  set  out  in,  or  filed  with 
and  made  ^  part  of,  such  complaint." 

In  Wishmier  v.  State,  ex  reL,  110  Ind.  523,  it  was  said : 
"The  assessments,  as  made  and  confirmed  against  the 
several  tracts  of  land,  alleged  to  belong  to  the  appel- 
lant, were  literally  copied  into  the  body  of  the  com- 
plaint. This  was  all  that  was  necessary  in  that  re- 
spect." 

In  Louisville,  etc.,  R.  W.  Co.  v.  State,  ex  rel,,  122  Ind. 
443,  the  complaint  showed  the  filing  of  a  petition ;  that 
the  railroad  company  was  made  a  party;  thiat  notice 
was  given;  that  benefits  were  assessed  against  its 
right  of  way  through  certain  described  tracts  of  land 
in  a  specified  sum,  setting  them  out;  that  the  assess- 
ments so  made  were  duly  reported  and  confirmed  by 
the  court,  and  the  complaint  was  held  good. 

In  the  case  under  consideration,  the  complaint  con- 
tained all  the  averments  required  when  measured  and 
judged  by  the  cases  cited.  The  filing  of  the  petition 
invoked  the  jurisdiction  of  the  court  as  to  the  subject- 
matter  involved;  the  notice  required  by  statute, 
which  is  averred  in  the  complaint  was  duly  given, 
brought  appellant  into  court,  and  conferred  jurisdic- 
tion of  her  person;  that  petition  was  referred  to  the 
drainage  commissioners;  they  made  report,  finding 
that  the  appellant  owned  certain  lands  that  would  be 
affected  by  the  proposed  work,  and  that  they  would 
be  benefited  thereby  in  specific  sums  named,  and  the 
report  so  made  was  approved  and  confirmed  by  the 
judgment  of  the  court. 

The  rule  prevails  in  this  jurisdiction,  that  assess- 
ments for  the  construction  of  public  ditches  are  made 
in  proportion  to  the  assessment  of  benefits,  and  while 
the  complaint  is  not  as  clear  and  specific  in  setting 
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out  the  assessments,  as  it  might  be,  we  think  it  sub- 
stantially complies  with  the  statute  and  the  rules  ol 
pleading  as  defined  in  the  eases  cited.  The  allega- 
tions of  the  complaint  are  sufficient  to  eeitablish  the 
jurisdiction  of  the  court  over  the  subject-matter,  and 
also  over  the  "appellant  and  her  lands  to  such  an  ex- 
tent as  to  render  the  assessments  good  against  a  col- 
lateral attack,  and  in  all  particulars  above  specified, 
renders  the  relator's  complaint  amply  sufficient  to 
withstand  demurrer  for  alleged  want  of  facts,  and  it 
was  good  beyond  all  room  for  doubt.  See  Wishmier  v. 
State,  ex  rel.,  supra;  Pickering  v.  State,  106  Ind.  228; 
McMullen  v.  State,  ex  reL,  105  Ind.  334;  Deegan  v. 
State,  108  Ind.  165;  Laverty  v.  State,  ex  reL,  supra; 
Louisville,  etc,  JR.  W.  Co.  v.  State,  ex  rel.j  supra. 

Appellant's  next  insistence,  that  the  complaint  does 
not  aver  that  the  commissioners  charged  with  the 
work  of  construction,  "made  a  notice  of  the  assess- 
ment of  benefits  against  appellant's  lands  as  con- 
firmed by  the  court  and  caused  the  same  to  be  re- 
corded in  the  office  of  the  recorder,"  etc.,  and  that  for 
such  failure  to  so  aver,  the  complaint  is  defective,  is 
not  well  taken.  No  such  averment  is  required,  for 
the  lien  of  the  assessment  is  not  created  by  filing  such 
notice  in  the  recorder's  office,  but  by  the  judgment  of 
the  court  approving  and  *  confirming  the  assessment 
of  benefits  as  reported  by  the  drainage  commission- 
ers.   Louisville,  etc.,  R.  W.  Co.  v.  State,  supra. 

In  that  case  it  was  said:  "It  is  not  necessary,  as  a 
condition  precedent,  to  the  right  of  the  drainage  com- 
missioner to  maintain  an  action  for  the  collection  of 
the  assessments,  that  the  percentage  of  assessments 
made  by  the  commissioner  having  the  work  in  charge 
should  have  been  reported  to  and  confirmed  by  the 
court,  nor  that  the  commissioner  should  have  filed  in 
the  recorder's  office  of  the  county  notice  that  the  work 
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had  been  established  by  the  court,  and  of  the  several 
assessments  against  the  several  tracts  of  land.  •  ♦  ♦ 
The  approval  and  confirmation  by  the  court  of  the  as- 
sessments as  made  in  the  report  of  the  drainage  com- 
missioners, creates  the  lien  which  relates  to  the  time 
of  filing  the  petition." 

The  next  objection  appellant  urges  to  the  complaint 
is  that  it  contains  no  averment  that  the  work  has  been 
completed  according  to  the  plans  and  specifications, 
etc.  No  a\ithority  is  cited  or  argument  attempted  in 
support  of  this  proposition.  We  do  not  think  that 
such  allegation  is  necessary,  for,  under  the  statute,  the 
commissioner  may  bring  his  action  to  enforce  the  lien, 
or  specific  parts  thereof  as  they  become  due,  without 
reference  to  whether  the  work  has  been  completed  or 
not,  and  appellant  admits  this.  But  when  the  work 
has  been  completed,  conceding  that  an  allegation  that 
the  work  has  been  completed  according  to  the  plans 
and  specifications  is  necessary,  we  think  that  the 
complaint  fully  complies  with  such  requirement.  The 
complaint  does  aver:  "That  the  work  of  the  construc- 
tion of  said  drain  and  levees  has  long  since  been 
completed  and  accepted  by  the  county  surveyor  and 
this  commissioner."  It  is  further  averred  that  the 
contract  was  let  to  certain  contractors,  and  that  "such 
contractors  fully  completed  the  work  of  the  construc- 
tion of  said  drainage  and  levees  so  let  to  them." 
While  the  complaint  does  not  in  direct  terms  aver 
that  the  work  was  completed  according  to  the  plans 
and  specifications,  yet,  under  a  liberal  construction, 
which  we  are  required  to  give  to  the  law  under  which 
the  proceedings  were  had,  we  think  the  averment  is 
sufficient.  The  drainage  commissioner  and  county 
surveyor  are  public  officers,  charged  with  a  public 
duty ,^  and  it  must  be  presumed,  nothing  to  the  con- 
trary appearing,  that  they  did  their  duty,  and  hence 
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would  not  have  accepted  the  work,  unless  it  had  been 
done  in  conformity  to  the  plans  and  specifications. 

There  is  no  merit  in  appellant's  contention  that  the 
complaint  does  not  aver  that  all  the  amount  of  bene- 
fits assessed  against  appellant's  lands  is  needed  to  pay 
the  expenses  and  costs  of  construction.  The  presump- 
tion is,  in  the  absence  of  any  contrary  showing,  that  it 
is  all  necessary.  It  does  clearly  appear  that  some  of  it 
is  at  least  necessary,  and  hence,  if  any  sum  is  due,  the 
complaint  would  be  good  as  against  a  demurrer,  upon 
this  point.  The  only  remaining  alleged  error  assigned 
by  appellant  is  the  overruling  of  appellant's  motion 
for  a  new  trial.  The  first  ground  assigned  for  a  new 
trial  is  that  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence.  The  learned  counsel  for  appel- 
lant has  been  unable,  in  his  brief,  to  convince  us  that 
the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence.  Without  a  detailed  discussion  of  the  sub- 
ject, we  have  carefully  examined  and  considered  the 
evidence,  and  we  think  we  can  safely  say  there  is  evi- 
dence in  the  record  which  fairly  tends  to  sustain,  and 
does  in  fact  sustain  the  finding  and  judgment  of  the 
court  on  every  material  point,  while  there  is  an  ab- 
solute dearth  of  evidence  in  confiict  therewith. 

The  record  contains  all  the  proceedings,  orders  of 
court,  report  of  commissioners,  confirmation  and  ap- 
proval of  the  assessments,  notices,  contracts,  etc.,  and 
fully  supports  the  judgment. 

Other  alleged  errors  are  assigned,  but  they  are 
waived  by  a  failure  to  discuss  them. 

We  find  no  error  in  the  record,  for  which  the  judg- 
ment should  be  reversed. 

Judgment  affirmed. 
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[No.  1,780.  PUed  November  24, 1896.  Rehearing  denied  May  19, 1897.] 

Garnishment. — Motion  to  Discharge  Oamishee  Defendant, — Amotion 
to  dismiss  as  to  garnishee  defendant  is  equivalent  to  a  motion  for 
judgment  on  the  pleadings,  and  admits  all  facts  pleaded  and  every 
legitimate  inference  to  be  drawn  therefrom ;  but  the  facts  set  out  in 
the  motion  and  in  the  statement  filed  in  support  thereof  cannot  be 
considered  as  true  unless  such  facts  had  also  been  set  up  in  the 
pleadings,   p.  647. 

Same. — Assignment  of  Policy  for  Collection. — Insurance  Company  as 
Oamishee. — The  assignment  of  a  fire  policy,  after  loss,  the  assign- 
ment being  merely  in  trust  for  collection,  does  not  exempt  the 
insurance  company  from  garnishment  at  the  instance  of  a  creditor 
of  the  insured,    pp.  648^  649. 

Same. — Assignmsnt  of  Policy  to  Nonresident,  After  Service  of  Writ. — 
An  insurance  company  is  not  entitled  to  a  discharge  of  garnishment 
proceedings  against  it  because  it  appears  by  the  pleadings  of  the 
adverse  party  that  another  garnishee  defendant  to  whom  the  claim 
against  the  company  had  been  assigned  in  trust  for  collection,  has 
sold  and  delivered  the  policy  to  a  nonresident  of  the  State,     p.  649. 

From  the  Elkhart  Circuit  Court.    Reversed. 

F.  E.  Baker,  C.  W.  Miller,  J.  D.  Osborne  and  A.  S. 
Zookj  for  appellant. 

L.  W.  Vail  and  E.  D.  Salshury,  for  appellees. 

Reinhaud,  J. — The  LaPorte  Carriage  Company 
sued  the  appellee,  James  H.  Jacobs,  in  the  court  be- 
low, on  three  bills  of  exchange,  and  in  attachment,  and 
the  other  appellees,  Henry  W.  Hixon,  the  Phoenix  In- 
surance Company  of  Brooklyn,  and  the  Pennsylvania 
Insurance  Company  of  Philadelphia,  Pennsylvania, 
were  brought  in  as  garnishee  defendants.  .  The  appel- 
lant properly  filed  under  the  case  of  the  carriage  com- 
pany. Jacobs  was  defaulted  and  judgment  was  ren- 
VoL.  17—35 
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dered  against  him  in  favor  of  the  appellant  for  thfr 
amount  of  his  debt.  The  carriage  company  dismissed 
its  garnishment  proceedings,  leaving  the  appellant  as 
the  only  plaintiff. 

The  insurance  companies  separately  filed  answers 
in  six  paragraphs,  the  answers  of  each  company  being 
identical  with  those  of  the  other.  The  first  paragraph 
of  each  of  these  answers  is  the  general  denial,  the 
second  and  third  aver  that  Jacobs  did  not  comply 
with  the  conditions  of  the  policies  in  making  proofs 
of  loss  and  submitting  to  an  examination  under  oath ; 
the  fourth  and  fifth  paragraphs  charge  that  Jacobs 
set  fire  to  the  insured  property  and  burned  it;  and  in 
the  sixth  paragraph  it  is  alleged  that  after  the  fire 
and  before  the  garnishment  process  was  served  on 
the  companies,  Jacobs  had  sold  his  claims  against  the 
companies  for  a  valuable  consideration. 

To  the  affirmative  answers  of  the  companies  the  ap- 
pellant replied  in  one  paragraph  setting  up  affirma- 
tive matter.  The  companies  demurred  to  this  reply, 
and  the  demurrer  was  overruled.  The  reply  avers, 
among  other  things,  that  the  transfer  from  Jacobs  to 
Hixon  mentioned  in  the  sixth  paragraph  of  the  an- 
swer, was  made  to  Hixon  in  trust,  for  the  purpose  of 
collecting  the  money  for  Jacobs  and  paying  it  over  to 
him. 

After  the  case  had  stood  thus  foi*  some  months,  each 
company  filed  a  separate  motion  to  be-  dismissed  as 
garnishee  defendant.  This  motion  was  sustained  as 
to  each  of  the  companies,  and  an  exception  saved,  and 
the  ruling  is  assigned  as  error. 

Pending  the  motions  of  the  insurance  companies  to 
be  discharged,  the  appellant  offered  to  file  additional 
replies,  which  motion  was  overruled  and  the  appellant 
excepted.  The  ruling  upon  this  motion  constitutes 
the  second  specification  of  error. 
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After  the  discharge  of  the  insurance  companies  as 
garnishees,  the  court  rendered  judgment  for  costs  in 
favor  of  said  companies,  and  this  action  of  the  court 
is  the  third  assignment  of  error. 

Did  the  court  commit  reversible  error  in  discharg- 
ing the  insurance  companies  without  afltording  the 
appellant  an  opportunity  to  make  proof  of  their  in- 
debtedness to  Jacobs? 

The  practice  in  filing  and  sustaining  stlch  a  niotion 
is  an  unusual  one,  but  we  think  it  amounts  to  a  mo- 
tion for  judgment  on  the  pleadings,  and  if  upon  these 
the  companies  were  entitled  to  be  discharged,  we 
think  the  action  of  the  court  was  proper.  If  not,  it  is 
equally  clear,  we  think,  that  the  court  committed  an 
error  for  which  the  judgment  must  be  reversed. 

The  court  in  passing  upon  the  motion  to  dismiss 
could  properly  look  to  all  the  findings  filed,  and  differ- 
ent steps  taken  in  the  cause.  The  motion  was  in  the 
nature  of  a  demurrer  to  the  evidence.  It  admitted  all 
the  facts  pleaded,  and  every  legitimate  inference  to  be 
drawn  therefrom. 

We  do  not  think  the  court  could  consider  as  true  or 
admitted  any  facts  alleged  in  the  motion  to  be  dis- 
charged, or  in  the  statement  in  support  of  the  motion, 
unless  such  facts  had  also  been  set  up  in  the  plead- 
ings filed  before  that  motion  was  presented.  The  mo- 
tion was  not  verified,  and,  as  already  intimated,  would 
at  best  be  equivalent  only  to  a  motion  for  judgment 
on  the  pleadings.  In  itself,  it  furnishes  no  proof  of  the 
truthfulness  of  its  averments. 

It  appears  from  the  answeys  of  the  insurance  com- 
panies that  on  the  12th  day  of  October,  1893,  Jacobs, 
"for  a  valuable  consideration,"  assigned  and  trans- 
ferred all  his  interest  in  the  policies  to  Hixon,  and 
that  Jacobs  and  IT ixon  notified  the  companies  of  such 
assignment.    It  also  appears  from  these  answ^ers  that 
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the  only  supposable  indebtedness  of  the  insurance 
companies  to  Jacobs  was  by  reason  of  certain  fire  in- 
surance policies,  but  that  on  these  they  owed  Jacobs 
nothing,  because  he  had  not  complied  with  the  terms 
and  conditions  of  the  policies  in  certain  particulars, 
and  because  he  had  willfully  and  purposely  burned 
the  property  with  intent  to  defraud  the  companies. 
The  general  denial  was  not  pleaded  in  reply  to  the 
answers. 

In  the  affirmative  reply  the  appellant  alleged  an  ad- 
justment of  the  loss  by  the  insurance  companies,  and 
an  agreement  by  them  to  pay  Jacobs  a  certain 
amount.  The  motion  to  be  discharged  admitted  an 
adjustment  and  agreement  to  pay.  The  companies 
were,  therefore,  estopped  to  deny  these  facts,  and  were 
not  entitled  to  be  discharged  by  reason  of  their  aver- 
ment that  elacobs  had  violated  his  part  of  the  con- 
tract, etc.  In  his  affirmative  reply  the  appellant 
further  alleges,  as  we  have  seen,  that  although  Hixon 
received  the  policies  by  way  of  assignment,  yet  that 
such  an  assignment  was  not  an  absolute  one,  but  was 
made  only  in  trust  and  for  the  purpose  of  the  collec- 
tion of  the  debt  by  Hixon,  and  the  payment  of  the  pro- 
ceeds to  Jacobs.  This  was  a  complete  traverse  of  that 
portion  of  the  affirmative  answers  as  relied  upon  the 
transfer  of  the  policy  or  policies.  Nor  was  it  the  aver- 
ment of  a  mere  conclusion.  The  allegation  that  the 
transfer  was  merely  in  trust,  and  for  the  purpose  of 
collection,  was  the  averment  of  a  fact  which  was  ad- 
mitted by  the  motion  to  dismiss.  If  it  was  true  that 
Jacobs  transferred  to  Hixon  only  for  the  purpose  of 
having  Hixon  to  collect  the  debt  and  to  pay  it  over  to 
Jacobs,  and  if  the  companies  had  not  yet  paid  Jacobs 
or  Hixon,  the  latter  being  before  the  court  also,  then 
the  appellant  was  entitled  to  an  order  directing  the 
money  to  be  paid  to  the  appellant.     Hixon  had  ac- 
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quired  no  right  in  the  property  represented  by  the  pol- 
icies, except  perhaps  a  special  property  right  in  the 
nature  of  a  lien  for  his  commissions.  All  the  par- 
ties being  in  court  the  latter  could  make  an  order 
which  would  protect  each  of  them. 

The  mere  fact  that  the  legal  title  in  the  policies  had 
been  transferred  to  Hixon  did  not  necessarily  dis- 
charge the  companies  as  garnishees.  It  is  true,  if  they 
had  paid  Uixon  before  process  was  had  upon  them, 
such  payment  would  have  been  a  protection  to  them. 
But  they  make  no  claim  of  that  sort.  They  say  in 
effect,  ^*We  originally  owed  Jacobs  some  insurance, 
but  as  he  turned  the  policy  over  to  Hixon  for  collec- 
tion, w^  will  settle  with  Hixon  hereafter."  This  they 
are  not  in  a  position  to  assert.  Hixon,  and  all  parties 
interested  were  before  the  court,  and  if  the  facts 
pleaded  in  the  reply  are  true,  the  appellant  is  entitled 
to  an  ord*  for  the  money  to  the  extent  of  Jacobs^  in- 
terest therein,  not  exceeding  the  amount  of  appellant's 
claim. 

Appellees'  counsel  lay  great  stress  upon  an  aver- 
ment in  the  reply  that,  "after  the  service  of  garnish- 
ment on  him  (Hixon)  he  (Hixon)  had  sold  said  claims 
and  demands  against  the  appellee  insurance  compa- 
nies to  one  F.  G.  Cowie,  a  nonresident  of  the  State, 
and  that  no  property  of  the  said  defendant  (Jacobs), 
had  been  attached,  and  the  only  fund  to  pay  said. cred- 
itors is  said  claims  and  demands  against  said  insur- 
ance companies,  so  sold  and  assigned  by  said  gar- 
nishee, Hixon,  to  said  Cowie." 

We  do  not  perceive  how  this  averment  will  exon- 
erate the  companies  from  the  payment  of  the  insur- 
ance money  into  court.  If  Hixon  sold  and  delivered 
the  policies  to  Cowie  after  service  of  the  process  on 
him  (Hixon),  such  sale  and  delivery  would  constitute 
no  defense  on  his  part.    Indeed  it  does  not  appear  that 
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he  had  any  power  to  sell  the  policies  at  all,  and  how 
he  could  transfer  the  title  without  authority  is  diffi- 
cult to  understand.  But  if  he  had  such  authority  from 
Jacobs,  it  ceased  after  the  service  of  the  process  upon 
him.  The  fact  that  Cowie  has  taken  the  policies  out  of 
the  State  cannot  be  material.  The  companies  can  be 
fully  protected  by  the  order  of  the  court.  It  does  not 
appear  that  the  companies  ever  paid  this  debt  to 
Hixon,  or  to  anyone  else.  An  order  upon  them  to  pay 
it  into  court  for  the  appellant's  benefit  could  be  no  in- 
jury to  the  appellees,  if  they  justly  owe  the  debt.  If 
they  do  not  justly  owe  it,  of  course  they  cannot  be  re- 
quired to  pay  it. 

Nor  do  we  think  the  appellant  was  concluded  by 
the  oral  examination  of  Hixon,  and  of  one  of  the 
agents  of  the  companies.  The  appellant  had  a  right 
to  introduce  evidence  in  contradiction  of  the  sworn 
statements  of  these  persons. 

We  think  the  appellant  should  have  been  permitted 
to  prove  the  averments  of  his  complaint,  and  if  then 
the  companies  succeeded  in  establishing  the  facts  al- 
leged in  their  answers,  he  should  have  been  given  an 
opportunity  to  show  the  truth  of  his  reply.  This  is 
true,  we  think,  without  reference  to  the  merits  of  bis 
motion  to  be  permitted  to  file  additional  replies. 

It  is  quite  true,  as  contended  by  the  learned  counsel 
for  the  insurance  companies,  that  the  attachment 
creditors  stand  in  the  shoes  of  Jacobs,  and  can  acquire 
no  greater  right  than  he  had  at  the  time  the. proceed- 
ings in  garnishment  were  commenced.  But  if  the 
averments  of  the  reply  are  true,  Jacobs  still  has  an  in- 
terest in  the  property.  He  had  at  least  an  equitable 
title  to  the  policies,  which  formed  a  proi>er  subject 
for  garnishment,  if,  indeed,  Hixon  was  anything  more 
than  a  collection  agent. 

Judgment  reversed  with  instructions  to  overrule 
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the  motion  of  the  appellees,  The  Phoenix  Insurance 
Company  of  Brooklyn  and  the  Pennsylvania  Fire  In- 
surance Company  of  Philadelphia,  Pennsylvania,  to 
be  discharged  as  garnishee  defendants,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 


Kolb  v,  Raisor  et  al. 

[No.  2,185.     Filed  May  20,  1897.] 


Judgment. — Default  Set  Aside. — Defendanfa  Excusable  Neglect. — 
Statute  Construed. — Under  section  399,  Bums'  R.  S.  1894,  msJcing  it 
obligatory  upon  the  court  to  relieve  a  party  from  a  judgment  taken 
against  him  through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect,  a  judgment  by  default  will  be  set  aside  where  it  is  shown 
that  although  the  summons  was  left  at  defendant's  usual  place  of 
residence,  he  in  fact  had  no  notice  or  knowledge  thereof,  pp.  556, 
656. 

Exemption. — Disposition  of  Exempt  Property  Not  Fraud. — A  debtor's 
disposition  of  property  exempt  to  him  as  a  householder  cannot  be 
fraudulent  as  to  his  creditors,   p.  657. 

Same. — Exemption  Statutes  Liberally  Construed. — The  constitutional 
provisions  relating  to  exemptions,  and  the  statutes  founded  thereon 
are  based  upon  considerations  of  public  policy  and  humanity,  and 
are  not  alone  for  the  benefit  of  the  debtor,  but  for  his  family  as  well, 
and  should  be  liberally  construed,    p.  568. 

From  the  Kosciusko  Circuit  Court.    Afflrmed. 

C.  D.  Sherwin,  F.  E.  Baker  and  C.  W.  Miller,  for 
appellant. 

J.  C.  McLaughlin  and  S.  J.  Norths  for  appellees. 

COMSTOCK,  C.  J. — This  was  an  action  brought  by  ap- 
pellant, plaintiff  below,  against  the  defendants  (appel- 
lees) in  attachment  and-  garnishment,  in  the  circuit 
court  of  Kosciusko  county,  Indiana,  at  the  September 
term,  1895.  The  complaint  and  affidavit  in  attach- 
ment and  garnishment  were  filed  with  the  clerk  of 
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said  court,  on  the  5th  day  of  August,  1895,  and  by  the 
clerk  a  writ  of  attachment  and  garnishment  were 
duly  issued  and  placed  in  the  hands  of  the  sheriff  of 
said  county  for  service.  The  return  of  the  sheriff  to 
the  summons  on  Samuel  Baisor  is  as  follows:  "Came 
to  hand  August  5,  1895.  Served  this  writ  by  leaving 
certified  copy  thereof  at  the  residence  of  the  within 
named  defendant,  August  5,  1895.  Henry  M.  Stoner, 
Sheriff." 

By  said  summons  the  defendant  was  notified  to  ap- 
pear and  answer  said  complaint  and  aflftdavit  in  at- 
tachment and  garnishment  on  the  2d  day  of  the  Sep- 
tember term  of  said  court.  By  the  record  of  said 
court  it  is  shown  that  said  summons  and  writ  was 
served  more  than  ten  days  prior  to  the  first  day  of  said 
term.  Afterwards,  on  the  3d  day  of  September,  1895, 
the  same  being  the  second  judicial  day  of  said  Sep- 
tember term,  1895,  of  said  court,  the  plaintiff,  by  his 
attorneys,  appeared,  and  on  the  default  of  said  defend- 
ant, Samuel  Baisor,  and  upon  the  answer  of  the  gar- 
nishee defendant,  the  cause  was  submitted  to  the 
court  for  trial,  and  the  court  rendered  judgment  there- 
on. Afterwards,  to-wit:  on  the  3d  day  of  December, 
1895,  the  said  defendant,  Samuel  Baisor,  filed  a  writ- 
ten motion  to  set  aside  the  default  and  judgment 
theretofore  entered  against  said  Baisor^  and  Jeremiah 
Vail,  as  garnishee  defendant. 

In  his  said  motion  or  complaint,  appellee  did  not 
claim  that  there  was  any  infirmity  in  the  record  of  the 
original  judgment.  The  record  was  not  attacked.  He 
denied  the  allegations  of  the  fraudulent  disposition 
of  his  property  and  money,  which  was  the  ground  of 
the  attachment  and  garnishment,  alleged  that  all 
property  and  money  disposed  of  by  him  was  used  in 
the  legitimate  payment  of  his  honest  debts;  that  at 
the  time  of  the  filing  of  said  affidavit  in  attachment 
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he  was  not  about  to  dispose  of  any  property  whatever 
subject  to  execution,  and  that  at  said  time  he  was  and 
still  is  a  resident  householder  of  the  State  of  Indiana, 
residing  with  his  wife  and  children  in  Kosciusko 
county,  Indiana,  and  was  entitled  to  an  exemption  of 
f 600.00,  under  the  law  of  the  State  of  Indiana,  and 
that  he  had,  at  said  time,  no  property  whatever  sub- 
ject to  execution;  that  all  his  property,  real  and  per- 
sonal, and  choses  in  action,  both  within  and  without 
the  State  of  Indiana,  of  every  kind  and  character 
whatever,  held  and  owned  by  him  and  in  which  he  had 
any  interest,  was  less  than  $600.00  in  value,  and  ex- 
empt from  execution. 

Appellant  demurred  to  the  motion,  for  the  reason 
that  it  did  not  state  facts  sufficient  to  set  aside  the  de- 
fault and  judgment.  The  court  overruled  said  de- 
murrer, to  which  appellant  excepted.  The  cause  was 
submitted  to  the  court  on  motion,  pleading  and  proofs, 
and  a  judgment  rendered  setting  aside  the  judgment 
theretofore  rendered  in  said  cause,  to  which  appellant 
excepted.  Afterwards,  to-wit:  February  20,  1896,  ap- 
pellant answered  by  general  denial  appellee's  motion. 
Appellee  demurred  to  plaintiff's  complaint,  which  de- 
murrer was  overruled.  Appellee  then  filed  his  answer 
in  two  paragraphs  to  the  complaint.  First,  general 
denial,  second,  payment.  And  his  answer  is  in  two 
paragraphs  to  the  affidavit  in  attachment  and  gar- 
nishment, the  first  paragraph  being  a  general  de- 
nial. In  the  second,  appellee  avers  that  he  had  no 
property  subject  to  execution  at  the  commencement 
of  the  suit;  that  in  January,  1895,  he  and  his  brother- 
in-law,  John  Bushong,  each  borrowed  from  the  father 
of  appellee  $500.00  with  which  they  purchased  a  stock 
of  groceries  in  the  town  of  Syracuse,  Kosciusko 
county,  Indiana;  that  when  he  borrowed  said  money 
he  had  no  property  but  some  wearing  apparel  worth 
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not  to  exceed  |25.00 ;  that  in  the  middle  of  July,  1895, 
appellee  sold  out  his  interest  in  said  grocery  to 
Bushong,  who  agreed  to  pay  all  of  said  firm  debts; 
that  July  31,  1895,  Bushong  sold  said  grocery  to  one 
William  Ruple  for  |665.00,  and  turned  over  to  appel- 
lee one-half  of  said  amount  in  payment  of  his  inter- 
est; which  amount  was  part  in  money  and  part  in 
notes,  and  all  of  which  appellee  turned  over  to  his  said 
father  in  part  payment  of  his  indebtedness  to  him  for 
said  borrowed  money ;  that  the  note  referred  to  in  ap- 
pellant's affidavit  in  garnishment  and  attachment  was 
one  of  the  notes  so  turned  over  to  his  father;  that 
since  then  he  has  had  no  money  or  property,  except 
what  he  received  for  his  labor,  and  which  he  has  ex- 
pended for  the  necessary  support  of  his  family,  and 
that  he  claims  that  all  said  property  was  and  is  ex- 
empt from  execution,  attachment  and  other  legal 
process. 

He  files  with  said  answer  a  schedule  of  his  property. 

Appellant  moved  to  strike  out  the  schedule  and  all 
answers  of  appellee,  which  motion  was  overruled  and 
said  ruling  excepted  to.  The  appellant  filed  a  reply. 
The  cause  was  submitted  to  the  court  and  a  finding 
made  for  appellee.  Appellant  filed  a  motion  in  arrest 
of  judgment,  which  motion  was  overruled  and  said 
ruling  excepted  to,  and  judgment  rendered  in  favor 
of  defendant  for  costs.  The  appellant  then  offered  to 
introduce  parol  evidence  upon  the  motion  of  defendant 
to  set  aside  default  and  judgment,  and  the  court  re- 
fused to  hear  said  evidence,  to  which  ruling  appellant 
excepted. 

The  errors  assigned  are,  that  the  court  erred  in  over- 
ruling appellant's  demurrer  to  appellee's  motion  to 
set  aside  the  default  and  judgment;  (2)  in  allowing 
appellee  to  file  his  answer  to  the  original  cause  of 
action;  (3)  in  allowing  appellee  to  file  his  schedule  of 
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property  as  against  the  original  cause  of  action;  (4)  in 
not  permitting  appellant  to  have  his  witnesses  sworn 
and  to  prove  by  parol  that  appellee,  Raisor,  had  due 
and  proper  notice  of  the  original  cause  of  action  as 
shown  by  the  records  in  said  cause  and  as  read  and 
approved  in  open  court. 

In  support  of  the  first  assignment  of  error,  overrul- 
ing appellant's  demurrer  to  appellee's  motion  to  set 
aside  default  and  judgment,  appellant  calls  attention 
to  the  fact  that  it  does  not  assail  the  record,  admits 
that  he  lived  with  his  wife  and  children  within  the 
jurisdiction  of  the  court,  and  that  his  only  purpose 
was  to  enable  him  to  claim  his  exemption,  which  he 
waived  by  not  appearing  to  the  attachment  and  gar- 
nishment proceedings,  claiming  that  he  left  his  resi- 
dence August  5,  1895,  the  day  on  which  the  summons 
was  left  at  his  residence,  and  went  to  Fort  Wayne,  In- 
diana, a  distance  of  thirty-five  miles,  and  there  re- 
mained until  the  13th  of  September.  Appellant's 
counsel  comments  upon  the  absence  of  any  averment 
in  the  motion  that  appellee  was  not  in  direct  com- 
munication with  his  wife,  or  that  it  was  impossible  to 
get  any  word  to  him  of  the  proceedings  pending 
against  him. 

The  application  was  made  under  section  396,  R.  S. 
1881.  It  does  not  call  in  question  the  record  or  acts 
of  the  sheriff,  but  shows  that  when  service  was  had 
appellee  was  absent  from  home,  and  did  not  return 
until  after  judgment  was  rendered  against  him,  and 
that  he  had  no  knowledge  from  any  source  whatever 
of  the  pendency  of  the  suit.  He,  therefore,  did  not 
have  what  the  law  gives  to  every  one  against  wliom 
legal  proceedings  are  instituted — his  day  in  court. 
This  was  not  the  fault  of  the  sheriff,  nor  of  the  manner 
in  which  process  was  served,  nor  of  the  return  of  the 
officer,  nor  of  any  irregularity  of  the  proceedings  of 


656       APPELLATE  COURT  OP  INDIANA, 

Kolb  v.  Raisor  et  ctL 

the  court,  nor  infirmity  of  the  record,  and  the  motion 
is  not  based  upon  such  theory. 

Section  396,  R.  S.  1881,  supra,  makes  it  obligatory 
upon  the  court  to  relieve  a  party  from  a  judgment 
taken  against  him  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect,  and  supplying  an  omis- 
sion in  any  proceedings  on  complaint  or  motion  filed 
within  two  years. 

It  is  held  in  Nietert  v.  Trentman,  104  Ind.  390,  that 
while  a  sheriflf^s  return  is  conclusive  to  establish  the 
fact  of  service  so  far  as  to  confer  jurisdiction  of  the 
defendant,  yet  that,  under  the  statute,  for  the  purpose 
of  rendering  an  excuse  for  not  appearing  and  defend- 
ing the  action,  the  defaulted  party  may  show  that  the 
summons  wa^  not  in  fact  served  upon  him,  and  that 
hence,  he  had  no  knowledge  of  the  action. 

The  decision  is  cited  and  followed  in  Shepherd  v. 
Marvel,  16  Ind.  App.  417,  a  case  in  all  its  essential 
features  like  Nietej't  v.  Trentman,  supra. 

In  Clough  v.  Moore,  63  N.  H.  Ill,  the  court  held  that 
upon  motion  to  vacate  a  judgment  by  default,  the  de- 
fendant mav  show  that  he  had  no  actual  notice  or 
knowledge  of  the  suit,  although  a  summons  was  left 
at  his  usual  place  of  abode  by  the  officer,  and  that 
fact  was  stated  in  the  oflRcer's  return  upon  the  writ. 

We  think  that  the  facts  averred  show  excusable 
neglect.  He  could  not,  as  claimed  by  appellant's 
counsel,  have  waived  his  right  to  an  exemption  by  not 
appearing  to  the  attachment  and  garnishment  pro- 
ceedings. He  could  not  be  held  to  have  waived,  be- 
cause a  waiver  implies  a  knowledge,  which  he  denies 
having  had.  See,  also,  Zcrger  v.  FJaitery,  83  Ind.  399; 
Cloudy  v.  Caldwell,  106  Ind.  256;  Moon  v.  Jennings, 
]]9  Ind.. 130. 

As  to  the  second  assignment  of  error,  the  allowance 
of  appellee  to  file  his  answer  to  the  original  cause  of 
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action,  the  substance  of  which  has  hereinbefore  been 
stated,  appellant  claims  that  said  answer  alleged  that 
the  note  garnisheed  in  the  original  action  was  partner- 
ship propertj%  and  that  the  said  note  and  all  his  prop- 
erty was  exempt  from  execution,  and  as  a  part  of  said 
answer,  a  schedule  of  his  property  and  the  claim  for 
exemption  were  filed.  Appellant  contends  that  as  to 
the  claim  that  the  note  was  partnership  property  the 
court  had  determined  that  question  in  the  original 
cause  of  action,  and  the  finding  was  final  and  conclu- 
sive between  the  parties.  Appellant's  aflftdavit  con- 
tained allegations  of  fraudulent  transfer  of  property 
by  appellee.  The  answer  of  appellee  shows  that  the 
note  was  not  his  property;  that  one-half  of  it  had  been 
assigned  to  him  in  part  payment  of  a  debt  owing  to 
him  by  his  former  partner;  that  he  and  his  former 
partner  had  assigned  it  in  payment  of  borrowed 
money,  and  that  the  partnership  had  ceased  when  he 
sold  out  to  his  foraier  partner,  Bushong,  who  had  as- 
sumed the  payment  of  the  partnership  debts.  It  was 
proper  for  appellee  to  present  a  schedule  of  his  prop- 
erty to  show  that  it  was  not  subject  to  execution.  Be- 
ing within  the  f 600.00  allowed  by  statute  to  a  resident 
householder,  it  was  beyond  the  reach  of  creditors,  and 
his  disposition  of  it  could  not  be  a  fraud  upon  them. 
Plienix  Ins.  Co.  v.  Ficldery  133  Ind.  557. 

As  to  the  fourth  assignment,  error  of  court  in  not 
permitting  appellant  to  prove  by  parol  evidence  that 
appellee  had  due  notice  of  the  original  cause  of  action, 
we  deem  it  necessarj'  only  to  say,  that  the  first  bill  of 
exceptions  of  appellant  sets  out  the  action  of  the 
court,  and  shows  an  adjudication  of  the  issue  on  the 
motion  to  set  aside  the  default  and  judgment.  The 
evidence  was  heard  in  the  form  of  affidavits  intro- 
duced by  appellant  and  appellee.  After  the  filing  of 
the  affidavits,  appellant  filed  a  demurrer  to  the  appel- 
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lee's  Ynotion,  which  demurrer  the  court  overruled  and 
sustained  the  motion  to  set  aside  the  default  and  judg- 
ment, and  rendered  judgment  to  that  effect.  So  that 
the  court  passed  upon  the  demurrer  before  passing 
upon  the  evidence. 

The  constitutional  provision  relating  to  exemptions, 
and  statutes  founded  thereon  were  designed  as  a  pro- 
tection to  poor  and  destitute  families.  They  are  based 
upon  considerations  of  public  policy  and  humanity, 
and  are  not  alone  for  the  benefit  of  the  debtor,  but  for 
his  fam^ily  as  well.  Such  statutes  should  be  liberally 
construed.  The  record  shows  the  appellee  to  be  en- 
titled to  its  benefits.  Wilson  v.  Joseph,  107  Ind.  490; 
Coppage  v.  Or  egg,  1  Ind.  App.  112;  Kestler  v.  Kemij 
2  Ind.  App.  488;  Eisenhauer  v.  DiUy  6  Ind.  App.  188; 
Green  v.  Simon,  ante  360. 

We  find  no  error.    Judgment  affirmed. 


Louisville  &  Nashville  Railroad  Company  v. 

Espenscheid. 

[No.  2,168.    Filed  May  21,  1807.] 

Railroads. — Alighting  From  Moving  Train. — Negligence. — ^Wherea 
railroad  company  stops  its  train  at  a  station  for  about  three  minutes, 
it  is  not  liable  to  one  who  went  upon  the  train  with  his  daughters  to 
find  seats  for  them,  for  an  injury  caused  by  his  attempting  to  alight 
after  the  train  had  started,  the  servants  in  charge  of  the  train  hav- 
ing no  knowledge  of  his  intentions,    pp.  659-569. 

Same. — Alighting  From  a  Moving  Train. — Contributory  Negligence. — 
In  an  action  against  a  railroad  company  for  personal  injuries  sus- 
tained by  plaintiff  while  in  the  act  of  leaving  a  train  at  a  passenger 
station,  a  special  verdict  finding  that  plaintiff  was  not  on  the  bottom 
step  of  the  car  when  the  train  started,  and  that  the  train  had  moved 
about  six  feet  and  was  moving  when  plaintiff  stepped  off,  and  that 
there  was  no  sudden  jerking  of  the  train,  shows  that  plaintiff  was 
guilty  of  contributory  negligence,   pp.  569-573. 
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From  the  Posov  Circuit  Court.   Reversed. 

Alex.  Gilchrist  and  C.  A.  De  Bruler^  for  appellant. 

O.  V.  Menzies,  for  appellee. 

Wiley,  J. — The  appellant  owned  and  operated  a 
railroad  from  East  St.  Louis,  Illinois,  to  Evansville, 
Indiana,  passing  through  the  city  of  Mount  Vernon, 
in  Posey  county*  Indiana.  At  the  last  named  place, 
the  appellant  maintained  a  station  and  platform  for 
receiving  and  discharging  passengers,  and  for  other 
necessary  purposes  connected  with  the  operation  of  its 
road.  On  the  15th  day  of  October,  1894,  the  appellee 
purchased  of  the  appellant's  local  station  agent,  two 
tickets  for  his  two  daughters,  between  the  cities  of 
Mount  Vernon  and  Evansville,  and  accompanied  them 
to  the  station  at  Mount  Vernon,  for  the  purpose  of 
assisting  them  in  getting  on  the  train  and  in  securing 
seats  for  them.  He  went  into  the  ladies'  car,  attached 
to  said  train,  with  his  two  daughtera,  carrying  some 
packages  for  them,  but  on  getting  into  said  car  found 
that  it  wa«  crowded  with  passengers,  and  that  there 
was  no  place  for  them  to  be  seated.  He  then  con- 
ducted his  daughters  to  the  smoking  car,  and  just  as 
he  returned  from  the  smoking  car  onto  the  platform 
the  train  started  up  and  he  undertook  to  get  off  the 
train  while  in  motion,  and  in  so  doing  fell  and  sus- 
tained some  injury.  The  acts  of  negligence  charged 
against  the  appellant  in  the  complaint  were,  that  it 
was  a  rule  and  regulation  of  the  company  that  the 
train  upon  which  his  daughters  took  passage,  after  its 
arrival  at  said  station,  was  to  remain  at  said  station 
for  a  period  of  three  minutes;  that  the  conductor  of 
said  train  knew  that  the  appellee  went  upon  said  train 
for  the  purpose  of  assisting  his  daughters  in  procuring 
seats,  etc.,  and  that  when  he  started  to  get  off  of  said 
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train  the  servants  of  the  appellant  then  in  charge  of, 
and  operating  said  train,  saw  him  and  knew  he  was 
going  down  the  steps  of  said  car  for  the  purpose  of 
leaving  the  train;  that  while  appellee  was  descending 
from  the  smoking  car  and  was  seen  by  said  servants, 
the  train  was  carelessly  and  negligently,  and  without 
warning  to  him,  started  forward  before  the  proper 
time  and  while  the  plaintiff  was  in  the  act  of  stepping 
from  the  lower  step  of  said  smoking  car  to  the  plat- 
form of  the  station;  all  of  which  was  seen  and  known 
by  the  servants  of  the  appellant;  that  the  servants  of 
appellant  then  suddenly  and  carelessly  and  negli- 
gently increased  the  speed  of  said  train  to  a  high  rate, 
which  careless  and  sudden  starting  of  the  train  and 
the  sudden  and  careless  increase  of  its  speed  threw 
appellee  with  great  violence  on  the  platform,  to  his 
injury,  etc. 

The  complaint  further  contains  the  averment  that 
the  injury  to  the  appellee  was  wholly  without  any 
fault  or  negligence  on  his  part. 

The  case  was  put  at  issue  by  a  general  denial,  tried 
by  a  jury,  and  a  special  verdict  returned.  Both  ap- 
pellee and  appellant  moved  the  court  for  a  judgment 
in  their  favor,  respectively.  The  appellee's  motion 
for  judgment  was  sustained  and  the  appellant's  mo- 
tion overruled,  and  these  rulings  of  the  court  are  as- 
signed as  error. 

The  facts  found  and  stated  in  the  special  verdict, 
so  far  as  they  are  material  to  the  decision  of  the  case, 
are  as  follows:  That  there  was  no  regulation  or  rule 
of  appellant  that  its  passenger  train  should  stop  at 
Mount  Vernon  for  any  specified  length  of  time;  that 
at  the  time  stated  in  the  complaint,  the  train  upon 
which  appellee's  daughters  took  passage  stopped  at 
said  station  about  three  minutes;  that  after  all  the 
passengers  had  alighted  from  said  train,  and  after  all 
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the  passengers  who  desired  to  take  passage  on  said 
train  had  got  on  at  said  station,  the  train  remained  at 
said  station  a  very  short  time  while  the  servants  of 
appellant  were  engaged  in  handling  baggage;  that  the 
conductor  had  knowledge  of  the  fact  that  the  appellee 
went  upon  said  train  at  said  station  for  the  purpose 
of  assisting  his  daughters  and  securing  for  them  seats; 
that  the  appellee  did  not  say  anything  to  the  con- 
ductor as  to  whether  or  not  he  intended  to  remain  on 
said  train  at  that  time;  that  before  said  train  started 
from  said  station  the  conductor  gave  the  usual  signal 
to  start;  that  at  the  time  of  giving  said  signal,  the  con- 
ductor was  on  the  station  platform  between  the  bay 
window  of  the  station  and  the  baggage  car;  that  at 
the  time  he  did  not  see  the  appellee;  that  he  had  no 
knowledge  that  the  appellee  was  about  to  alight  from 
the  train.  We  quote  interrogatory  12  and  the  answer 
thereto  in  full:  "12.  Did  the  flagman,  engineer,  fire- 
man or  porter  or  baggageman  upon  the  defendant's 
train  at  the  time  in  question,  have  any  notice  or 
knowledge  that  the  plaintiff  was  about  to  alight  from 
said  train  at  the  time  such  train  was  started;  if  so, 
which  one  of  said  servants  had  such  notice  or  knowl- 
edge? Answer.  The  flagman  could  have  seen  the 
plaintiff."  The  verdict  further  finds  that  the  train 
was  in  motion  before  the  appellee  descended  the  steps 
of  the  car,  and  before  he  went  to  step  off  therefrom; 
that  before  appellee  alighted  from  said  train,  some 
one  called  to  him  and  warned  him  not  to  get  off,  but 
that  he  did  not  hear  it;  that  before  the  appellee  at- 
tempted to  step  oflf  the  train  it  had  moved  about  six 
feet. 

As  is  usual  in  such  cases,  two  sets  or  forms  of  in- 
terrogatories were  submitted  to  the  jury,  and  each  in- 
terrogatory in  each  separate  set  was  numbered  con- 
VoL.  17—86 


562        APPELLATE  COUET  OF  INDLA.NA, 

Louisville  and  Nashville  Railroad  Company  v.  Espenscheid. 

secutively.  We  have  given  above,  all  the  material  facts 
in  one  of  the  sets  or  forms  of  special  verdict,  and, 
without  aiming  to  repeat,  we  now  set  out  such  facts 
in  the  other  set  or  form  as  we  deem  necessary  and  as 
are  pertinent,  as  follows: 

"3.  Was  the  plaintiflf  injured  by  being  thrown  or 
jerked  off  a  passenger  train  of  the  defendant  at  Mount 
Vernon,  Indiana,  on  the  15th  day  of  October,  1894? 
Ans.  His  action  of  stepping,  coupled  with  the  motion 
of  the  train,  caused  him  to  fall. 

"20.  Did  the  plaintiff  immediately,  after  seeing  his 
daughters  in  the  smoking  car,  start  to  leave  the  train? 
Ans.  Yes. 

"22.  Was  the  train  standing  still  when  plaintiff 
started  to  leave  the  train  ?    Ans.  Yes. 

"23.  Was  the  plaintiff  on  the  bottom  step  of  the 
smoking  car  before  the  train  started  to  move?  Ans. 
No. 

"24.  Was  the  train  started  ahead  when  plaintiff 
was  on  the  bottom  step  of  the  smoking  car?  Ans.  It 
started  before  he  was  on  the  bottom  step. 

"25.  Was  the  train  started  ahead  suddenlv  while 
plaintiff  was  in  the  act  of  stepping  from  the  bottom 
step  of  the  smoking  car  to  the  platform  of  the  station? 
Ans.    No. 

"26.  Did  the  conductor  or  brakeman  of  the  train 
see  the  plaintiff  when  he  was  going  down  the  steps 
of  the  smoking  car?  Ans.  The  brakeman  could  have 
seen  him. 

"27.  Did  the  conductor  or  brakeman,  while  the 
train  was  standing  still,  see  the  plaintiff  on  the  bot- 
tom step  of  the  smoking  car?    Ans.    No. 

"28.  Was  the  signal  to  start  the  train  given  when 
the  plaintiff  was  on  the  bottom  step  of  the  smoking 
car?    Ans.    No. 
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"31.  Was  the  plaintifif  warned  that  the  train  was 
going  to  start  before  he  started  to  step  from  the  bot- 
tom step  of  the  smoking  car  to  the  platform?  Ans. 
Yes,  but  he  did  not  hear  him. 

"32.  Was  plaintiff  jerked  off  the  train  as  he  was  in 
the  act  of  stepping  from  the  bottom  step  of  the  smok- 
ing car  to  the  platform  of  the  station?  Ans.  His 
action  and  the  motion  of  the  train  caused  him  to  fall. 

"34.  Did  the  conductor  see  the  plaintiff  when  the 
signal  was  given  to  start  the  train?    Ans.    No. 

"35.  Did  the  brakeman  see  the  plaintiff  when  the 
signal  was  given  to  start  the  train?    Ans.    Yes. 

"36.  Did  the  sudden  starting  of  the  train  when 
plaintiff  was  in  the  act  of  stepping  from  the  lower  step 
of  the  smoking  car  to  the  platform  jerk  or  throw  plain- 
tiff with  violence  on  the  platform?    Ans.    No." 

To  entitle  the  plaintiff  to  recover,  it  was  necessary 
for  him  to  establish  negligence  on  the  part  of  the  ap- 
pellant as  charged  in  his  complaint,  and  a  freedom 
from  fault  or  negligence  on  his  part.  If  the  facts 
found  by  the  jury  fail  to  establish  either  proposition, 
then  it  was  error  for  the  court  to  render  judgment  on 
the  verdict  in  favor  of  the  appellee. 

When  the  appellee  went  upon  appellant's  train 
under  the  conditions  and  circumstances  as  alleged  in 
the  complaint,  and  shown  by  the  special  verdict,  the 
appellant  owed  him  at  least  the  duty  of  exercising  or- 
dinary or  reasonable  care.  As  to  whether  or  not  he 
was  entitled  to  the  same  rights,  and  the  appellant 
owed  him  the  same  duty,  as  a  passenger,  under  such 
conditions,  there  is  some  conflict  in  the  authorities. 

In  his  work  on  railroads.  Judge  Elliott  says:  "There 
is  some  diversity  of  opinion  as  to  whether  one  who 
enters  a  train  for  the  purpose  of  assisting  a  passenger 
is  to  be  regarded  as  a  passenger  and  there  are  cases 
which  seem  to  hold  that  such  a  person  is  a  passenger. 
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We  are  unable  to  assent  to  this  doctrine  as  broadly 
held  by  some  of  the  cases,  for  it  seems  to  us  that  the 
extraordinary  duty  of  a  carrier  to  a  passenger,  is  not, 
as  a  general  rule,  owing  to  such  a  person."  Elliott  on 
Railroads,  section  1578. 

In  the  case  of  Evansville,  etc^  R.  R.  Co,  v.  Athon^  6 
Ind  A  pp.  295,  it  was  held,  that  where  a  father  assisted 
his  invalid  daughter  on  the  cars  at  a  station,  with  the 
agreement  and  understanding  with  the  company  that 
the  cars  would  stop  long  enough  to  place  his  daughter 
thereon  and  to  alight  therefrom  in  safety,  the  relation 
of  carrier  and  passenger  existed  between  the  company 
and  the  father,  while  the  father  was  assisting  his 
daughter  thereon  and  departing  therefrom. 

In  the  case  of  Louisville,  etc.,  R.  R.  Co.  v.  Crunk,  119 
Ind.  542,  it  was  held  that  where  a  passenger  was  so 
sick  and  enfeebled  as  to  make  it  necessary  for  assist- 
ants to  carry  him  from  a  station  to  a  seat  in  the  train 
upon  which  he  had  secured  passage,  the  railroad  com- 
pany having  contracted  to  carry  him  with  the  knowl- 
edge of  his  condition,  is  bound  to  allow  him  the  re- 
quired assistants,  and  is  under  obligation  to  stop  the 
train  long  enough  to  afford  the  persons  aiding  such 
passenger,  although  their  services  are  voluntarily  of- 
fered, a  reasonable  opportunity  to  leave  the  train,  the 
same  as  if  they  were  passengers.  It  was  further  held 
in  the  case  last  cited,  that  where  the  train  was  slowly 
started  before  such  assistants  had  had  a  reasonable 
time  to  get  off,  at  a  rate  of  speed  so  slow  as  to  enable 
them  to  alight  in  safety,  but  after  they  have  reached 
the  platform  of  the  car  and  while  in  the  act  of  alight- 
ing, the  speed  is  so  suddenly  and  greatly  increased 
through  the  negligence  of  the  trainmen  as  to  throw 
him  off  and  injure  him,  the  company  was  liable. 

Conceding,  without  deciding  the  question,  that  ap- 
pellant owed  appellee  the  same  duty  that  it  owed  to  a 
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passenger,  under  the  circumstances  and  conditions 
which  he  entered  appellant's  train,  we  are  unable  to 
see  upon  what  theory,  under  the  facts  found,  the  ap- 
pellant can  be  held  liable.  The  appellant  certainly 
did  not  owe  appellee  a  higher  or  greater  duty  than  it 
did  a  passenger.  It  is  settled  law,  by  an  unbroken  line 
of  authorities,  that  it  is  the  duty  of  a  railroad  com- 
pany, engaged  in  transporting  passengers,  to  stop  its 
trains  at  stations  or  other  places  where  passengers 
are  received  and  discharged,  a  sufficient  length  of  time 
to  allow  all  passengers  to  alight  therefrom,  who  so 
desire,  or  enter  therein,  in  safety. 

The  law  does  not  contemplate,  and  it  would  be  un- 
reasonable to  hold,  that  a  railway  company  shall  es- 
tablish or  fix  any  general  rule  as  to  the  time  it  will 
stop  its  trains  for  the  purpose  of  discharging  and  re- 
ceiving passengers.  Such  details  in  the  management 
and  running  of  railway  trains  must  be  controlled  and 
adjudged  by  the  conditions,  circumstances  and  sur- 
roundings in  each  particular  instance.  If  there  is  but 
one  passenger  to  leave  a  train,  and  one  to  enter  it  at 
any  particular  station,  it  is  evident,  that  for  the  pro- 
tection, care  and  safety  of  such  two  passengers,  it 
would  not  be  necessary  to  stop  such  train  as  long  as 
where  there  were  many  passengers  to  alight  there- 
from, or  to  enter  therein. 

The  rule  applicable  to  different  conditions  has  been 
clearly  and  fully  stated  by  the  Supreme  Court  of  Min- 
nesota as  follows:  "When  the  cars  stop  at  a  pas- 
senger's place  of  destination,  it  is  his  duty  to  leave  the 
car  without  unnecessary  delay,  and  the  company's  to 
give  a  reasonable  opportunity  to  do  so  with  safety. 
The  exact  length  of  time  to  be  given  must  depend 
very  largeh'  upon  circumstances.  For  instance,  a 
longer  time  would  be  required  w^hen  there  are  many 
I)assengers  to  alight  than  when  there  are  but  few; 
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ill  a  dark  night,  with  the  landing-place  badly  lighted, 
than  when  there  is  full  light;  at  a  difficult  place  to 
alight,  than  where  it  is  easy."  Keller  v.  Sioux  City,  etc., 
R.  R.  Co.,  27  Minn.  178,  6  N.  W.  486. 

In  commenting  upon,  and  approving  this  rule,  the 
Supreme  Court  of  Wisconsin  said:  "It  would  be  un- 
reasonable and  reckless  to  hold  that  the  company  is 
required  to  stop  its  trains  just  so  long  at  every 
depot,  and  that  everybody  has  the  right  to  depend 
upon  the  strict  performance  of  this  duty.  If  the  train 
be  behind  time,  that  time  must  be  made  up  or  some 
collision  might  occur.  The  time  must  depend  upon 
the  business  it  is  required  to  do  safely  with  the  per- 
sons to  whom  the  company  owes  any  duty.  Beyond 
that  there  is  no  reason." 

The  case  from  which  we  have  just  quoted  was  where 
a  husband  went  to  the  station  on  a  dark  morning, 
about  4  o'clock,  to  meet  his  wife.^  When  the  train 
stopped  he  boarded  it  to  assist  his  wife  in  alighting, 
but  he  missed  her,  she  going  out  at  another  door  from 
where  he  entered.  He  passed  through  one  sleeper  and 
was  on  his  way  to  enter  another,  when  the  train  sud- 
denly started,  and  he  was  injured.  There  was  no  show- 
ing that  his  wife  needed  any  assistance,  and  he 
boarded  the  train  without  the  knowledge  of  any  of  the 
trainmen.  All  the  passengers  who  desired  to  do  so 
had  left  the  train, and  all  seeking  passage  had  entered. 
It  was  held  that  he  was  not  a  passenger,  that  under 
the  facts,  the  company  owed  him  no  duty,  and  that  he 
could  not  recover.  Gristrold  v.  Chicago,  etc.,  R.  W.  Co., 
64  Wis.  652,  26  N.  W.  101. 

In  Lucas  v.  New  Bedford,  etc.,  R.  R.  Co.,  6  Gray,  64, 
70,  was  where  an  injury  occurred  after  the  injured 
party  had  assisted  an  aged  and  infirm  relative  to  get 
on  board,  and  it  was  said  by  the  court:  "We  think  it 
perfectly  clear  that  Mrs.  Lucas,  at  the  time  of  the  in- 
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jury,  did  not  sustain  such  relation  to  the  defendants 
as  imposed  on  them  any  extraordinary  care;  that  they 
were  not  bound  to  give  her  special  notice  of  the  time 
of  the  departure  of  the  train;  and  that,  if  they  exer- 
cised ordinary  care,  it  was  the  most  the  law  exacted 
of  them." 

These  authorities  are  sufficient  to  show  that  it  is 
the  duty  of  the  railway  company  towards  those  who 
are  on  its  trains,  even  by  its  license,  to  run  the  train 
in  the  usual,  ordinary  manner  only;  and  that  it  owes 
to  such  persons  no  special  duty  or  protection. 

Whether  the  appellee  here  was  a  passenger  and  en 
titled  to  the  same  consideration  and  protection  as  a 
passenger,  or  a  mere  licensee,  can  make  no  difference, 
under  the  facts,  as  to  his  right  to  recover.  In  either 
event  the  appellant  was  only  bound  to  exercise  the 
care,  prudence,  and  judgment  commensurate  with  its 
duties  and  obligations  as  a  common  carrier,  and  its 
relations  to  the  public  and  the  dispatch  of  its  regular 
business.  There  is  no  obligation,  that  we  are  aware 
of,  placed  upon  the  servants  of  a  railroad  company, 
engaged  as  a  common  carrier  of  passengers,  to  pass 
through  the  train  of  cars  to  inquire  or  see  if  all  pas- 
sengers who  desire  have  left  the  train  at  any  station; 
nor  is  there  any  obligation  resting  upon  such  servants 
to  inquire  or  see  if  all  persons  who  happen  to  be  in 
waiting  in  or  about  the  station  and  platform,  who  de- 
sire, have  entered  such  trains.  The  obligations  of  the 
railway  company  have  been  fully  discharged  towards 
the  traveling  public  when  it  stops  its  trains  a  suffi- 
cient and  reasonable  length  of  time  in  which  all  per- 
sons so  desiring  may  leave  or  enter  the  train,  and  pro- 
vides a  safe  place  for  such  exit  and  entry. 

It  may  be  remarked  that  it  is  also  the  further  dutv 
of  the  trainmen  to  call  the  stations  upon  their  ap- 
proach, so  that  passengers  may  prepare  for  alighting, 
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and  upon  the  train  being  brought  to  a  stop,  it  is  the 
duty  of  passengers  to  alight  or  enter  with  such  rea- 
sonable dispatch  as  may  be,  under  the  circumstances, 
consistent  with  their  safetv. 

The  Supreme  Court  of  Iowa,  upon  this  question, 
says:  "The  conductor  is  required,  after  having,  at  a 
proper  time,  announced  the  station,  to  stop  the  train 
and  hold  it  such  reasonable  time  as  will  permit 
passengers  to  alight  in  safety.  He  is  not  required 
*  *  *  *to  know^  that  all  passengers  intending  to 
stop  at  the  station  have  alighted  in  safety."  Raben  v. 
Central  Iowa  /?.  W.  Co.,  73  la.  579,  35  N.  W.  645. 

In  Hurt  V.  St.  Louis ,  etc.,  R.  W.  Co.,  94  Mo.  255,  7  S. 
W.  1,  34  Am.  and  Eng.  R.  R.  Oases,  422,  it  was  said: 
"When  such  a  reasonable  time  has  thus  elapsed,  it  is 
no  part  of  the  duty  of  the  servants  of  such  corporation 
to  make  personal  inspection  of,  or  to  interrogate  the 
remaining  passengers,  to  see  whether  they  intend  leav- 
ing the  cars.  The  law  imposes  no  such  onerous  duty 
upon  a  carrier  of  passengers." 

In  Mississippi  it  has  been  held  that  it  is  not  the 
duty  of  the  conductor  of  a  train  to  see  to  the  debarka- 
tion of  passengers;  but  that  he  should  have  the  sta- 
tions announced,  and  stop  long  enough  for  passengers 
to  get  off.  A>tr  Orleans,  etc.,  R.  R.  Co.  v.  Statham,  42 
Miss.  607. 

This  case  was  cited  with  approval  by  the  Supreme 
Court  of  Georgia,  in  IfUnn  v.  Georgia  R.  R.  Co.,  71  Ga. 
710. 

In  Culberson  v.  Chicago,  etc,,  R.  W.  Co.,  50  Mo.  App. 
556,  it  was  said:  "If  a  carrier  of  passengers  by  rail- 
way stops  the  train  long  enough  for  the  passenger,  by 
the  use  of  reasonable  expedition,  to  get  off,  then  there 
is  no  cause  of  complaint." 

It  is  the  duty  of  a  company  to  provide  suitable  and 
safe  means  to  passengers  for  entering  and  leaving 
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cars;  that  having  done  this,  and  having  stopped  its 
train  in  proper  position,  and  for  a  reasonable  time 
to  enable  passengers  to  avail  themselves  of  those 
means  in  entering  and  alighting,  it  is  not  bound  to 
render  personal  assistance  nor  hold  the  train  until 
those  in  charge  of  it  see  that  all  the  passengers  have 
in  fact  alighted.  See  Stcigert  v.  Hannibal,  etc.,  R.  R. 
Co. J  75  Mo.  475;  Carr  v.  Eel  River,  etc.,  R.  R.  Co.,  98 
Cal.  366,  33  Pac.  213,  21  L.  R.  A.  351;  Raben  v.  Cent. 
Imca  R.  TT.  Co.,  34  N.  W.  621. 

In  Falls  V.  San  Francisco,  etc.,  R.  R.  Co.,  97  Cal.  114, 
31  Pac.  901 ,  it  was  held  that  it  is  the  duty  of  compa- 
nies to  give  their  passengers  a  reasonable  time  and 
opportunity  to  approach  and  leave  their  trains,  and 
that  the  duty  is  reciprocal.  Passengers  owe  it  to  them- 
selves and  to  the  company  to  act  with  reasonable  care 
in  alighting  from,  and  boarding  trains. 

It  is  also  held  that  it  is  the  duty  of  passengers, 
either  in  boai:ding  or  alighting  from  trains,  to  use  all 
reasonable  dispatch  consistent  with  the  surroundings, 
conditions,  and  circumstances,  and  their  individual 
safety. 

When  we  apply  these  well  established  rules  to  the 
facts  in  the  case  here,  we  are  led  to  the  conclusion 
that  the  appellee  wholly  failed  to  show  any  liability 
on  the  part  of  the  appellant. 

The  jury  found  that  the  train  stopped  at  Mount 
Vernon  about  three  minutes.  Under  a  strict  construc- 
tion, the  court  cannot  say  whether  it  was  less  or  more 
than  three  minutes.  In  either  event,  the  jury  find  that 
the  train  stopped  about  as  long  as  appellee  charged  in 
his  complaint  it  was  required  to  stop  under  its  rule, 
and  hence  he  could  not  have  been  misled  as  to  the  time 
it  actually  did  stop,  or  was  to  stop.  The  jury  further 
find  that  there  was  no  rule  or  regulation  requiring 
the  train  to  stop  for  any  definite  period.    There  is  no 
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finding  how  many  passengers  alighted  from  the  train 
or  how  many  boarded  it  on  the  occasion  of  the  acci- 
dent. Neither  is  there  any  finding  that  from  all  the 
facts  within  the  knowledge  of  the  jury,  the  time  the 
train  did  actually  stop  was  a  reasonable  or  unreason- 
able time. 

The  case  of  Lotiuwille,  etc,  R.  W.  Co.  v.  Costello,  9 
Ind.  App.  462,  is  very  similar  to  the  one  at  bar,  except 
that  the  appellee  in  that  case  was  a  passenger  on  ap- 
pellant's train.  His  destination  was  Reynolds,  and  the 
train  upon  which  he  was  a  passenger  arrived  there  at 
night.  The  jury  found  that  the  station  w^as  duly  an- 
nounced; that  the  train  stopped  from  one  to  three  min- 
utes; that  other  passengers  got  on  and  off  the  train; 
that  appellee,  while  said  train  was  standing  still,  care- 
fully and  without  unreasonable  delay,  went  out  on  the 
platform  of  the  car  and  attempted  to  get  off  on  the 
platform  at  the  depot,  and  that  while  attempting  to 
get  off  said  train,  the  servants  of  appellant  suddenly 
started  said  train  in  motion,  and  by  reason  thereof 
appellee  was  injured,  etc.  In  that  case,  the  court, 
speaking  by  Davis,  C.  J.,  said:  "There  is  no  fact  found 
in  relation  to  the  age  or  physical  condition  of  appel- 
lee, or  as  to  what  he  did  or  attempted  to  do,  or  was 
prevented  from  doing,  that  caused  any  delay  or  failure 
on  his  part  in  getting  off  the  train,  or  that  the  serv- 
ants of  appellant  had  any  notice  or  knowledge,  when 
the  train  was  started,  that  appellee  was  attempting 
to  get  off,  or  of  any  other  fact  or  circumstance  which 
required  a  longer  stop  than  three  minutes. 

"It  was  conceded  that,  on  the  facts  found,  different 
inferences  might  reasonably  be  drawn  on  the  question 
of  contributory  negligence,  but  as  to  this  we  express 
no  opinion,  yet,  on  these  facts  so  meagerly  found  as 
to  the  circumstances  and  surroundings  of  the  respec- 
tive parties  in  connection  with  the  transaction,  we  are 
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of  the  opinion  that  the  only  reasonable  inference 
which  can  be  drawn  therefrom  is,  that  appellant  w^as 
not  guilty  of  negligence  in  failing  to  stop  longer  than 
three  minutes.  The  court  will  take  judicial  notice  of 
the  fact  that  ordinarily  a  stop  of  a  passenger  train  for 
three  minutes,  at  a  station  for  the  purpose  of  allowing 
passengers  to  get  on  or  oflf  of  the  train,  is  reasonable 
and  adequate.  In  other  words,  it  is  not  ordinarily 
negligence  per  se  to  fail  to  stop  a  passenger  train  for 
such  purpose  for  a  longer  period  than  three  minutes. 
If  any  special  reason  existed  in  this  instance  requir- 
ing a  longer  stop,  such  reason  should  have  been 
shown.  The  mere  fact  that  appellee,  if  in  the  exercise 
of  due  care  and  reasonable  diligence,  had  not  left  the 
train  in  that  time,  did  not,  in  itself,  make  the  sudden 
starting  of  the  train,  after  a  stop  of  three  minutes,  a 
negligent  act.  If  it  appeared  that  appellee  was  old 
and  feeble,  or  that  appellant's  servants  knew,  when 
they  started  the  train,  that  he  was  attempting  to  get 
off,  a  different  question  would  be  presented." 

The  case  from  which  we  have  just  quoted  seems  de- 
cisive of  the  case  in  hand.  In  the  special  verdict  there 
is  no  finding  that  there  was  any  necessity  for  appel- 
lant to  accompany  his  daughters  on  the  train;  that  the 
time  the  train  did  stop  was  unreasonably  short  for  the 
appellee  to  have  gotten  on  with  his  daughters,  and  off, 
by  the  exercise  of  diligence  and  dispatch ;  there  is  no 
finding  that  the  conductor  or  any  other  servant  of  ap- 
pellant knew  that  he  was  about  to  alight  from  the 
train  when  the  signal  was  given  to  start,  while  all  the 
other  acts  of  negligence  charged  are  found  adversely 
to  the  appellee.  True,  the  jury  did  find  that  the  brake- 
man  saw  appellee  on  the  platform  of  the  smoking  car 
just  before  the  train  started,  but  it  is  not  shown  that 
the  brakeman  knew  that  he  was  intending  to  get  off, 
and,  under  the  rule,  the  finding  must  be  construed 
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most  strongly  against  him.  The  jury  found  as  a  fact 
that  the  conductor  did  not  know  that  appellee  was 
about  to  get  oflf  the  train,  that  there  was  no  sudden 
starting  or  jerking,  but  that  the  movement  of  the 
train,  coupled  with  his  attempt  to  step  off,  was  the 
cause  of  his  falling,  etc. 

There  is  nothing  in  the  verdict  that  appellee  was 
old,  infirm,  or  in  any  manner  crippled,  that  would  pre- 
vent him  from  getting  oflf  and  on  the  train  quickly  or 
otherwise.  We  know,  as  a  matter  of  common  experi- 
ence and  knowledge,  that  in  the  space  of  three  minutes 
many  passengers  can  leave  a  train  and  many  enter  it 
in  perfect  safety.  We  also  know  that  three  minutes 
is  an  unusually  long  time  for  a  train  to  stop  at  an  in- 
termediate station  to  discharge  and  take  on  passen- 
gers. We  further  know,  by  observation  and  common 
knowledge,  that  an  ordinary  passenger  coach  is  about 
sixty  feet  long,  and  that  a  person  in  three  minutes, 
even  at  a  slow  gait,  could  walk  at  least  five  times  the 
length  of  such  car.  It  is  the  duty  of  a  railroad,  as  a 
common  carrier,  as  a  matter  of  safety  to  its  passengers, 
and  for  the  dispatch  of  its  business,  to  run  its  trains 
as  nearly  as  possible  on  schedule  time,  and  that  it  is 
the  duty  of  its  servants  to  cause  its  trains  to  depart 
from  a  station  upon  such  schedule  time,  if  it  can  be 
done,  and  especially  is  this  true  if,  after  giving  a  rea- 
sonable and  sufficient  time  for  passengers  to  leave  and 
enter  the*  train,  after  the  leaving  time  of  such  train 
has  arrived. 

If  the  rule  prevailed  for  which  appellee  here  con- 
tends, a  person  could  enter  a  passenger  train  accom- 
panying a  friend  or  relative  for  the  purpose  of  assist- 
ing him  or  her,  and,  though  the  train  consisted  of  half 
a  dozen  or  more  coaches,  and  he  should  enter  the  for- 
ward one  and  finding  it  crowded  could  pass  on  from 
car  to  car  until  the  last  was  reached,  and  it  would  be 
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the  duty  of  the  conductor  to  hold  the  train  until  he 
would  alight.  This  is  not  the  rule,  and  should «not  be, 
for  it  would  not  oply  infringe  upon  the  rights  of  the 
traveling  public,  but  render  railroad  travel  more  haz- 
ardous bj'  such  delays,  and  interfere  materially  with 
the  running  and  operation  of  trains. 

We  are  unable  to  say,  as  a  question  of  law,  that  the 
appellant  was  guilty  of  actionable  negligence,  but  on 
the  contrary,  we  think  it  clearly  appears  that  it  was 
free  from  any  negligence  whatever. 

In  cases  of  this  character  the  burden  is  upon  the 
plaintiff  to  establish  his  freedom  from  contributory 
negligence,  and  when  the  special  verdict  fails  to  show 
that  fact,  the  defendant  is  entitled  to  judgment. 
Standard  Oil  Co.  v.  Helmick  (Ind.  Sup.),  47  N.  E.  14. 

The  facts  found  by  the  special  verdict  in  this  case 
wholly  fail  to  show  that  the  appellee  was  free  from 
fault  or  negligence. 

The  judgment  is  reversed,  with  instructions  to  the 
court  below  to  render  judgment  on  the  special  verdict 
in  favor  of  the  appellant. 


East  Chicago  Iron  and  Steel  Company  v. 

Williams. 

[No.  2,400.     Filed  May  21, 1897.] 

• 

Master  and  Servant. — Defective  Machinery. — Assumption  of  Risk. 
— If  a  serrant  knows  of  a  defect  in  machinery  with  which  he  is 
working,  and  notifies  the  master,  and  the  master  expressly  or 
impliedly  promises  to  remedy  the  defect  by  making  necessary  repairs, 
and  the  servant  relies  upon  such  promises  and  continues  in  the 
service,  and  within  a  reasonable  time  after  the  promise  to  repair  has 
been  made,  is  injured,  he  wiU  not  be  held  to  have  assumed  the  risk. 
p.  675. 

Same. — Defective  Machinery,  When  Risk  Not  Assumed  by  Employe. — 
If  an  employe  accepts  employment  where  he  is  to  use  defective  ma- 
chinery, and  the  defect  is  at  the  time  known  to  the  master,  and  is 
not  disclosed  to  the  employe,  and  the  defect  is  of  such  a  character 
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that  it  is  not  open  to  observation,  and  could  not  be  discovered  by  the 
use  of  ordinary  care,  such  employe  does  not  assume  the  risk  of  the 
service,    p.  576. 

• 

From  the  Lake  Circuit  Court.  Affirmed. 

J.  W.  Youche,  for  appellant. 

Peter  Crumpacker  and  J.  B.  Peterson,  for  appellee. 

Robinson,  J. — Appellee  seeks  to  recover  damages 
for  injuries  caused  by  appellant's  negligence. 

Appellant's  counsel  made  application  for  a  super- 
sedeas, and  filed  a  brief  upon  that  application.  In  that 
brief  some  of  the  errors  assigned  are  briefly  discussed, 
while  others  are  simply  mentioned,  with  the  statement 
that  they  will  be  discussed  in  the  regular  brief  to  be 
thereafter  filed.  As  no  regular  brief  was  filed,  the  al- 
leged errors  not  argued  in  the  supersedeas  brief  are 
deemed  waived. 

It  is  argued  that  neither  paragraph  of  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action. 

Appellee  was  in  the  employ  of  appellant,  and  was 
engaged  in  operating  certain  rolls  used  for  converting 
pig  iron  and  other  iron  into  what  is  known  as  mer- 
chant iron.  The  first  paragraph  of  the  complaint  pro- 
ceeds upon  the  theory  that  the  rolls  were  worn  and 
out  of  repair,  and  the  second  paragraph,  that  the 
rolls  w^ere  not  only  worn  and  out  of  repair,  but  that 
they  were  negligently  constructed  and  put  together. 

It  is  argued  that  the  specific  allegations  of  the  first 
paragraph  show^  that  the  appellee  had  notice  of  the 
defective  condition  of  the  rolls,  and  that  by  continuing 
in  the  service  assumed  the  risk. 

The  paragraph  shows  that  the  appellant,  for  thirty 
days  before  the  accident,  knew  of  the  defective  condi- 
tion of  the  rolls,  and  that  one  week  before  the  accident 
the  appellee  notified  the  appellant  of  their  condition, 
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and  tlireatened  to  quit  work  unless  they  were  re- 
paired, and  that  appellant  promised  to  make  the  re- 
pairs within  a  reasonable  time,  and  that,  relying  upon 
this  promise,  appellee  continued  in  appellant's  em- 
ploy. 

The  general  rule  is,  that  a  servant  assumes  all  the 
ordinary  risks  of  the  service  he  enters.  And  it  is  not 
enough  that  a  servant,  after  he  learns  of  the  defect; 
simply  notifies  the  master  and  continues  in  the  serv- 
ice. But  if  the  servant  knows  of  the  defect,  and  noti- 
fies the  master,  and  the  master  expressly  or  impliedly 
promises  to  remedy  the  defect  by  making  necessary 
repairs,  and  the  servant  relies  upon  such  promise  and 
continues  in  the  service,  and  within  a  reasonable  time 
after  the  promise  to  repair  has  been  made  is  injured, 
he  will  not  be  held  to  have  assumed  the  risk. 

"The  employe  who  continues  in  the  service  of  his 
employer  after  notice  of  a  defect  augmenting  the 
danger  of  the  service,  assumes  the  risk  as  increased 
by  the  defect,  unless  the  master  expressly  or  impliedly 
promises  to  remedy  the  defect.  The  promise  of  the 
master  is  the  basis  of  the  exception.  If  the  promise 
be  absent  the  exception  cannot  exist."  Indianapolis^ 
etc.y  B.  W.  Co.  v.  WatsoUj  114  Ind.  20;  Rogers  v. 
Leyden,  127  Ind.  50;  3  Elliott,  Railroads,  section  1296 
and  cases  cited;  Romona  Oolitic  Stone  Co.  v.  Phillips, 
11  Ind.  App.  118;  Indianapolis  Union  R,  W.  Co.  v. 
Otty  11  Ind.  App.  564;  Hough  v.  Railway  Co.,  100  U. 
S   213. 

The  second  paragraph  of  the  complaint  proceeds 
upon  the  theory  that  the  rolls  at  which  appellee  was 
working  when  injured  were  defective,  in  this:  that  at 
the  time  the  rolls  were  put  up  the  appellant  wrong- 
fully, willfully,  and  negligently  put  in  two  rolls  for  the 
middle  and  top  rolls  that  were  exactly  of  the  same 
size;  that  the  injury  was  caused  by  reason  of  this  de- 
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fective  construction;  that  the  appellee  did  not  know 
of  the  defects  in  said  rolls  and  the  improper  construc- 
tion thereof,  and  could  not  know  or  ascertain  the  same 
by  an  inspection  or  by  observation  of  said  rolls;  that 
the  difference  in  size  of  rolls  could  only  be  ascertained 
by  the  use  of  an  instrument  for  that  purpose,  which 
could  not  be  used  after  the  rolls  were  set  up  and  in 
position  to  operate;  that  it  was  possible  to  test  them 
only  while  they  were  out  of  position;  that  appellant 
had  tested  said  rolls  before  putting  them  in  position 
and  knew  of  their  condition  and  construction. 

If  an  employe,  when  he  accepts  employment,  knows 
that  he  is  to  work  with  defective  machinery,  he  as- 
sumes the  risk  of  the  service.  And  although  he  may 
accept  employment  where  he  is  to  use  defective  ma- 
chinery, and  the  defect  is  at  the  time  known  to  the 
master  and  is  not  disclosed  to  the  employe,  if  the  de- 
fect is  of  such  a  character  that  it  is  equally  open  to 
the  observation  of  the  employe  and  the  master,  they 
will  be  held  to  stand  on  a  common  footing,  and  in  ac- 
cepting such  employment,  the  employe  assumes  the 
risk.  But  this  rule  does  not  apply  where  the  defect  is 
not  open  to  observation,  and  where  it  could  not  have 
been  discovered  by  the  use  of  ordinary  care. 

"It  is  the  theory  of  the  decisions  that  the  servant 
takes  the  risk  only  of  what  may  be  denominated  *seen 
dangers,'  but  by  this  is  understood  nothing  more  than 
that  a  servant  is  entitled,  when  there  is  any  danger 
connected  with  the  machinery  or  employment  in 
which  he  is  engaged,  and  which  ordinary  inspection 
and  carefulness  on  his  part  will  not  enable  him  to 
avoid,  to  have  it  distinctly  announced  to  him.  It  is 
meant  that,  as  to  such  danger,  it  is  particularly  the 
duty  of  the  employer  to  warn  him.  He  is  plainly  en- 
titled to  have  them  pointed  out  when  he  enters  upon 
the  service.    When  this  is  done  in  good  faith  they  be- 
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come  a  part  of  his  contract,  but  for  any  failure  in  this 
regard,  when  injury  ensues,  the  master  is  liable." 
Beach  Contr.  Neg.,  section  359;  Salem  Stone,  etc.,  Co,  v. 
(7rt;^n,  139Ind.  141. 

Appellant's  counsel  say  that  the  special  verdict  is 
insufficient  to  justify  the  judgment.  The  objections  to 
the  verdict  as  stated  in  appellant's  brief  are:  First, 
that  it  fails  to  show  appellant  had  any  knowledge,  or 
was  aware  of  the  fact  that  the  rolls  complained  of 
were  defectively  constructed,  or  out  of  repair;  second, 
that  appellee  ever  notified  appellant  prior  to  his  injury 
that  the  rolls  were  out  of  repair,  or  that  appellant 
promised  to  repair  them;  third,  that  the  verdict  shows 
that  the  appellee  was,  at  the  time  of  the  accident,  and 
had  been  for  six  months  prior  thereto,  perfectly  ac- 
quainted and  familiar  with  the  construction  and  con- 
dition of  the  rolls;  and  fourth,  that  the  verdict  shows 
that  the  injury  was  occasioned  by  one  of  the  ordinary 
risks  of  the  employment. 

These  are  the  only  objections  made  to  the  special 
verdict,  and  appellant's  brief  contains  only  a  state- 
ment of  the  objection.  The  verdict  is  quite  lengthy, 
and  it  is  not  necessary  that  it  be  set  out  in  full.  That 
appellant's  objections  are  not  well  taken  is  apparent 
from  the  following  statements  in  the  verdict:  "That 
the  said  eight-inch  mill  above  described  in  said  de- 
fendant's manufacturing  plant,  were  not  repaired,  nor 
the  edges  of  said  grooves  ragged,  nor  the  fillets  there- 
in dressed,  nor  the  shoulders  on  the  grooves  turned  up, 
for  the  time  aforesaid,  and  they  were  by  constant  use> 
worn  out  and  beaten  down,  as  above  described,  be- 
came and  were  for  a  period  of  three  months  before  the 
31st  day  of  May,  1894,  greatly  out  of  repair  and  more 
dangerous  for  the  roughers  to  work  with  and  about. 
•    *    •    «    rpjjj^^  ^Yie  said  roller  so  put  into  said  mill. 

Vol.  17—37 
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as  aforesaid,  was  turned  down  and  put  in  by  the  direc- 
tion and  with  the  full  knowledge  of  the  said  John 
Morgan,  and  of  the  said  Robert  Ross,  and  the  defend- 
ant, and  the  said  work  in  so  turning  down  the  said 
roller  and  putting  it  into  said  mill  was  done  by  the 
employes  of  defendant  in  defendant's  said  manufac- 
turing plant,  and  the  said  defendant  had  full  knowl- 
edge of  tlie  fact  of  its  said  defective  condition,  and  of 
the  fact  that  it  was  of  the  same  size  as  the  said  upper 
roller.  ♦  ♦  ♦  ♦  That  during  all  of  said  time,  from 
the  1st  day  of  January,  1894,  until  the  31st  day  of  May, 
1894,  said  defendant,  by  the  exercise  of  reasonable 
care  and  diligence,  might  have  known,  and  as  a  matter 
of  fact  did  know,  of  the  defective  condition  of  said 
mill,  and  of  the  fact  that  said  rollers  and  the  grooves 
therein  were  out  of  repair,  as  aforesaid.  ♦  ♦  •  ♦ 
That  the  defendant,  from  December,  1893,  all  the  time 
to  May  31,  1894,  had  suflScient  and  ample  means  of 
knowing,  and  might  have  known,  and  did  know,  all 
said  time  of  the  defective  and  dangerous  condition  of 
said  mill.  •  ♦  •  ♦  That  about  one  week  before 
said  injury,  plaintiff  complained  of  the  defective  con- 
dition of  said  grooves,  fillets,  and  shoulders  to  defend- 
ant, and  asked  defendant  to  repair  the  same,  and 
threatened  to  and  was  about  to  quit  defendant's  serv- 
ice unless  the  said  rollers  were  repaired  in  said  re- 
spects, and  so  informed  defendant  at  the  time,  and  de- 
fendant, through  its  officers  and  agents,  said  Ross  and 
said  Morgan,  at  said  time,  promised  plaintiiff  that  it 
would  put  in  new  rollers  in  the  place  of  said  worn  and 
defective  ones,  or  would  repair  the  said  defective  roll- 
ers within  ten  davs  thereafter.  That  the  said  Rosa 
and  the  said  Morgan  had  the  right,  at  said  time  and  at 
all  times,  to  make  said  promise  for  the  defendant  and 
were  authorized  by  it,  and  were  each  acting  for  the  de- 
fendant in  making  said  promise,  and  all  promises 
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made  as  found  herein,  and  that  plaintiff  relied  on  said 
promise,  and  by  reason  of  it  continued  to  work  for 
defendant,  and  in  its  employment,  until  his  injury  com- 
plained of.  The  plaintiff  would  not  have  continued 
in  defendant's  employ,  and  would  not  have  continued 
to  work  upon  and  about  the  said  rolls,  as  aforesaid, 
and  would  not  have  been  injured  except  for  the  said 
promise  made  by  the  defendant  to  him,  as  aforesaid. 

*  ♦  ♦  ♦  That  w^hile  it  was  a  fact  that  the  upper  and 
middle  rollers  were  of  the  same  size,  vet  it  was  not 
possible  for  a  person  by  looking  at  the  said  rollers  to 
tell  that  the  upper  one  was  not  as  large  as  it  should 
have  been,  to-wit:  One-eighth  (1-8)  of  an  inch  in 
diameter  larger  than  the  middle  rollers.  That  this 
fact  could  be  ascertained  only  by  measuring  the  di- 
ameter of  the  said  rollers  with  an  instrument  called 
^calipers;'  that  while  the  said  rollers  are  in  their  proper 
position  in  the  mill,  it  is  not  possible  to  measure  them 
without  instruments  especially  made  for  this,  purpose. 
That  plaintiff  had  no  such  instruments,  and  did  not 
know  and  by  the  exercise  of  reasonable  diligence, 
could  not  discover  that  the  rollers  were  not  con- 
structed as  they  should  have  been  with  regard  to  size. 
That  he  had  never  seen  said  rollers  w^hen  thev  were 
out  of  their  position  in  the  said  mill;  that  not  know- 
ing the  condition  of  said  rollers  as  to  size,  he  was  not 
aware  and  not  informed  of  the  extent  of  the  danger 
to  which  he  was  exposed  while  so  using  said  mill. 

*  *  *  *  The  said  billet,  because  of  the  defective 
condition  of  the  said  rollers,  and  their  being  of  the 
same  size,  and  because  of  the  defective  condition  of 
the  grooves  in  said  rollers,  and  because  of  the  ragging 
on  the  grooving  having  been  worn  out,  and  because 
the  fillets  were  worn  out,  and  the  shoulders  beaten 
down  and  out  of  repair,  and  slight  grooves  thereon, 
the  said  billet§  while  intensely  hot,  and  while  passing 
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through  the  said  roller,  curled  and  wrapped  around 
the  upper  roller,  and  while  the  said  roller  was  re- 
volving, the  said  billet  formed  a  collar,  thereon,  and 
instantly  exploded  and  flew  in  a  great  number  of 
small  pieces." 

Appellant's  counsel  has*  not  argued  in  the  super- 
sedeas brief  any  of  the  questions  arising  on  the  ruling 
on  the  motion  for  a  new  trial,  but  states  that  these 
questions  are  reserved  for  the  general  brief.  As  no 
general  brief  has  been  filed,  these  questions  are  not 
presented  under  the  rules  of  practice.  Louisville,  etc., 
R.  W.  Co.  V.  Milh^,  140  Ind.  685. 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 


Eigenman  et  al.  v.  Eastin,  Administratrix. 

* 

[No.  2,098.     Filed  Jan.  15,  1897.    Rehearing  denied  May  21,  1897.] 

Action. — Dismiasal  Of. — Payment  of  Costa  Before  Bringing  Another 
Action  for  Same  Cause, — Discretion  of  Court, — Where  a  cause  has 
been  voluntarily  dismissed  by  the  plaintiff,  and  the  costs  have  been 
awarded  against  him,  and  he  has  brought  another  action  for  the 
same  cause,  an  application  of  the  defendant  for  a  stay  of  proceedings 
until  the  costs  so  awarded  have  been  paid,  or  for  the  dismissal  of  the 
second  action  because  of  nonpayment  of  such  costs  within  a  limited 
time,  is  addresvsed  to  the  sound  discretion  of  the  court,   p.  582. 

Same. —Dismissal  of  Action. — When  Payment  of  Costa  of  Former 
Action  Should  he  Required  Before  Proceeding  With  Second  Action. 
— An  application  to  prevent  a  party  who  has  voluntarily  dismissed  his 
cause  of  action  from  proceeding  with  a  second  action  based  upon 
the  same  cause  unless  he  pay  the  costs  assessed  against  him  in  the 
former  one  should  not  be  sustained  unless  it  appears  to  the  court  in 
the  exercise  of  a  sound  discretion  under  the  facts  and  circumstances 
of  the  particular  case,  that  the  second  action  is  without  merit,  and  is 
vexatious,   p.  682. 

Appeal  and  Error. — Evidence. — This  court  will  not  pass  upon  the 
question  as  to  the  weight  of  the  evidence,  p.  584. 
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From  the  Vanderburgh  Superior  Court.  Affirmed. 

C.  L.  Wedding^  C.  A.  De  Bruler  and  Alexander  Gil- 
christ, for  appellants. 

J.  E,  Williamson,  for  appellee. 

Black,  J. — ^The  appellee,  on  the  10th  of  October, 
1894,  brought  her  action  against  the  appellants,  and 
recovered  judgment  against  them  for  damages  in  the 
sum  of  $1,750.00,  for  causing,  through  their  negli- 
gence, the  death  of  her  intestate,  who  was  her  husband. 

The  appellants  at  their  first  appearance  moved  that 
the  appellee  be  required  to  pay  the  costs  of  a  former 
action,  and  that,  on  her  failure  to  do  so  within  ten 
days,  the  cause  be  dismissed. 

The  motion  was  overruled,  and  this  action  of  the 
court  is  assigned  as  error. 

The  motion,  which  was  verified,  stated  in  substance 
that  the  plaintiff,  in  1894,  brought  this  action  in  the 
court  below  for  the  same  matters  and  things  for  which 
this  suit  was  brought,  using  the  same  complaint  in 
each  action;  that  after  ample  time,  proper  care  and 
attention  to  all  the  matters  by  counsel  and  court,  the 
case  was  brought  to  trial  October  9,  1894;  that  the 
defendants  incurred  extra  expense  in  asking  a  struck 
jury;  that  the  case  was  carefully  tried  by  the  plaintifif, 
and  after  all  her  evidence  was  in,  "it  being  the  judg- 
ment of  the  defendant's  attorney  that  upon  that  evi- 
dence there  could  be  no  recovery  under  the  law  by  the 
plaintiff,  declined  to  offer  any  evidence,  and  asked  the 
court  to  instruct  the  jury  to  find  a  verdict  for  the  de- 
fendants;" that  after  the  argument,  the  court  ex- 
tended the  plaintiff  further  time  to  make  further  argu- 
ment and  cite  authorities,  and  also  offered  to  hear  anv 
further  evidence  which  might  be  offered;  "and  that 
after  all  this  showing  of  liberality  to  the  plaintiff,  the 
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court  announced  that  upon  all  the  points  the  plaintiff 
had  failed  to  make  any  case,  and  thereupon  the  plain- 
tiff, after  this  full  and  fair  treatment,  and  after  she 
was  offered  every  opportunity  to  make  her  ease  and 
yet  failed,"  dismissed  the  case  and  refiled  the  same 
complaint,  and  a  jud{i:ment  was  entered  against  her 
for  costs,  taxed  at  $130.30. 

The  record  before  us  does  not  contain  anv  counter- 
affidavit,  or  indicate  that  any  other  evidence  was  of- 
fered by  the  parties  or  heard  by  the  court  upon  the 
motion. 

Where  a  cause  has  been  voluntarily  dismissed  by 
the  plaintiff,  and  the  costs  have  been  awarded  against 
him,  and  he  has  brought  another  action  for  the  same 
cause,  an  application  of  the  defendant  for. a  stay  of 
proceedings  until  the  costs  so  awarded  have  been  paid, 
or  for  the  dismissal  of  the  second  action  because  of 
nonpayment  of  such  costs  within  a  limited  time,  is 
addressed  to  the  sound  discretion  of  the  court. 

The  plaintiff  has  an  absolute  right  to  dismiss. 

An  application  to  prevent  him  from  proceeding 
with  the  second  action  unless  he  pay  the  costs  of  the 
former  one  should  not  be  sustained,  unless  it  appears 
to  the  court  in  the  exercise  of  a  sound  discretion  under 
the  facts  and  circumstances  of  the  particular  case, 
that  the  second  action  is  without  merit,  and  vexatious. 
Kitts  V.  \yiU8on,  89  Ind.  95;  Ilarlcsfi  v.  PetU/.  98  Ind. 
53;  Sellers  v.  Myers,  7  Ind.  App.  148. 

The  rule  has  been  stated  in  this  State  to  be,  "that 
the  second  action  will  be  deemed  vexatious  until  the 
inference  shall  be  removed  by  a  showing  on  the  part 
of  the  plaintiff."  Kitts  v.  WiIlsoHy  supra;  Uarless  v. 
Petti/,  supra. 

In  Sellers  v.  Mi/ers,  supra,  it  was  said  by  this  court, 
that  "the  presumption  of  vexation  gives  rise  only  to 
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the  bare  probability  which  fades  away  before  the 
slightest  countervailing  evidence." 

Of  course,  if  it  should  appear  from  all  the  evidence 
before  the  court  that  the  suit  is  not  vexatious,  it 
would  not  matter  which  side  produced  the  evidence. 
The  court's  action  is  open  to  review  upon  appeal  only 
for  an  abuse  of  sound  discretion. 

It  devolved  upon  the  court  to  so  act  as  to  advance 
the  ends  of  justice.  The  plaintiff's  complaint  pre- 
sented a  meritorious  cause  of  action.  It  was  plainly 
shown  in  the  verified  motion  of  the  defendant  that  the 
action  of  the  plaintiff  in  dismissing  the  former  suit 
was  reasonable  and  prudent.  In  the  second  action, 
the  plaintiff  has  recovered  judgment,  whereas  it  is 
indicated  that  she  would  have  failed  in  the  former 
action.  We  cannot  say  that  the  court,  in  overruling 
the  motion,  was  not  acting  so  as  to  advance  w^hat  then 
appeared  to  be  the  ends  of  justice.  We  cannot  deter- 
mine that  in  the  dismissal  of  the  former  suit  and  the 
bringing  of  the  action  at  bar  the  appellant  was  vex- 
atiously  harassed  by  a  multiplicity  of  suits,  or  that  the 
action  of  the  court  upon  the  motion  was  unjustly  in- 
jurious to  the  appellant.  It  is  well  settled  that  there 
is  no  available  error  in  overruling  a  motion  which  is 
not  well  taken  as  a  whole.  Upencc  v.  Boards  etc.,  117 
Ind.  573.  We  cannot  say  that  the  court  might  not 
properly  regard  the  time  limited  in  the  motion  as  too 
short.  We  cannot  decide  that  the  court  abused  its 
judicial  discretion. 

The  only  other  matter  of  dispute  between  the 
parties  here  relates  to  the  question  as  to  the  suffi- 
ciency of  the  evidence.  It  is  insisted  on  behalf  of  the 
appellants  that  the  evidence  did  not  sufficiently  estab- 
lish the  charge  of  negligence  of  the  appellants,  and 
that  it  failed  to  prove  want  of  contributory  negligence 
on  the  part  of  the  appellee's  intestate. 
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The  injury  which  caused  the  death  of  her  intestate 
was  inflicted  while  he  was  engaged  at  work  under 
the  employment  of  the  appellants  in  a  coffer-dam 
which  the  appellants  w^ere  constructing  in  the  build- 
ing of  a  bridge  over  a  creek. 

The  evidence,  which  is  quite  voluminous,  is  ren- 
dered somewhat  difficult  to  understand  in  many  of  its 
parts,  by  reason  of  the  fact  that  a  model  of  the  coffer- 
dam with  the  appliances  employed  in  connection  with 
it,  was  used  before  the  jury,  and  the  references  to  it  by 
the  witnesses,  while  easily  understood  by  the  jury, 
are  so  vague  that,  without  a  description  or  a  plan  in 
the  evidence,  the  situation  of  the  parties  and  their 
conduct  are  not  so  clearly  presented  in  this  court  as 
would  be  desirable.  It  seems  to  have  been  intended 
to  supply  this  want,  in  part;  for  it  appears,  in  the 
course  of  the  introduction  of  the  evidence,  that  it  was 
agreed  "that  the  diagram  contained  in  Mr.  Arnold's 
deposition  shall  go  into  the  record,  with  his  explana- 
tion of  it  as  contained  in  the  deposition."  We  are  un- 
able to  find  this  diagram  or  explanation  so  mentioned 
anywhere  in  the  record. 

Yet  we  have  looked  into  the  evidence  in  the  tran- 
script, and  w^e  find  it  to  be  conflicting.  We  cannot  de- 
cide the  matter  in  dispute  between  counsel  in  regard 
to  the  evidence  without  invading  the  province  of  the 
jury,  and  disregarding  the  well  known  rule  that  this 
court  cannot  pass  upon  the  question  as  to  the  weight 
of  the  evidence. 

Judgment  affirmed. 
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Taylor  v.  Lehman. 

[No.  1,785.     Filed  Feb.  16,  18»7.    Rehearing  denied  May  26,  1897.] 

Verdict. — Practice. — General  and  Special  Verdict. — Where  the  jury 
at  the  request  of  one  of  the  parties  returns  a  special  verdict,  it  is  the 
duty  of  the  court  to  disregard  the  general  verdict  returned,  where 
the  same  is  inconsistent  with  the  special  verdict,  p.  587. 

Landlord  and  Tenant. — Repairs. — Measure  of  Damages. — ^Where  a 
landlord  agrees  to  make  certain  repairs  and  fails  to  do  so,  the  measure 
of  damages  is  the  difference  in  the  rental  value  of  the  premises  with 
the  repairs  and  the  rental  value  without  the  repairs,    p.  687. 

Same. — Attorney's  Fees. — A  provision  in  a  lease  for  the  recovery  of 
attorney's  fees  in  case  it  becomes  necessary  to  bring  an  action  for 
the  rent  does  not  apply  where  by  reason  of  a  set  off  or  counterclaim 
there  was  nothing  due  the  landlord  when  his  action  for  rent  was 
commenced,   pp.  687,  688. 

Sams. —  Promise  to  Repair. —  Consideration. —  A  promise  to  repair, 
made  by  a  landlord  to  his  tenant  during  the  tenancy,  and  without 
other  consideration  than  such  tenancy,  cannot  be  enforced,   p.  691, 

From  the  Allen  Superior  Court.  Reversed. 

E.  J.  Woodworthy  William  P.  Breen  and  John  Mor- 
riSy  Jr.y  for  appellant 

William  J.  Vesey  and  Owen  N.  Heatony  for  appellee. 

Robinson,  J. — ^This  cause  was  transferred  to  this 
court  by  the  Supreme  Court. 

Appellant  sued  appellee  to  recover  certain  rent  al- 
leged to  be  due  for  the  use  of  a  store  building.  The 
appellee  answered  in  seven  paragraphs;  the  first  was 
a  general  denial;  the  fourth,  payment;  and  the 
seventh,  a  plea  of  surrender.  Demurrers  were  sus- 
tained to  the  fourth  and  fifth  paragraphs.  The  second 
paragraph  of  answer  avers,  in  substance,  that  while 
the  appellee  was  occupying  the  premises  he  and  the 
appellant  entered  into  an  agreement  whereby,  in  con- 
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sideration  that  the  appellee  would  pay  all  the  cost  of 
enclosing  the  windows  of  said  building  in  excess  of 
$112.50,  and  would  leave  these  improvements  in  the 
building  as  appellant's  property  when  appellee  va- 
cated the  premises,  appellant  agreed  that  she  would 
pay  1112.50  towards  enclosing  said  windows,  and 
would  also  repair  the  cellar;  that  the  windows  were 
enclosed  and  appellant  paid  $112.50  towards  the  cost 
thereof,  but  that  she  wholly  failed  and  neglected  to 
repair  the  cellar,  and  that  by  reason  thereof  said 
premises  became  damp  and  foul,  and  the  rental  value 
thereof  diminished  $50.00  per  month  to  appellee's 
damage,  a  portion  of  which  sum,  equal  to  any  amount 
that  might  be  found  due  appellant,  he  asked  to  be  set 
off  against  the  same,  and  that  he  have  judgment  for 
the  balance.  The  sixth  paragraph  of  answer  is  like  the 
second,  except  it  is  alleged  that  the  cellar  was  to  be 
repaired  within  a  reasonable  time,  which  was  three 
months.  The  case  was  put  at  issue  by  replies  to  ap- 
pellee's affirmative  pleadings,  and  at  appellant's  re- 
quest the  jury  made  a  special  finding  of  the  facts.  A 
motion  by  appellant  to  send  the  jury  back  to  their 
room  to  make  a  proper  finding  of  the  facts  was  over- 
ruled, as  were  also  appellant's  motions  for  a  rewire  de 
novo,  for  a  new  trial,  and  for  judgment  on  the  special 
verdict.  A  remittitur  by  appellee  of  $140.00  was  en- 
tered, and  judgment  then  rendered  in  his  favor  for 
$127.50. 

The  fipst  assignment  of  error  discussed  by  appel- 
lant's counsel  is  the  overruling  of  the  motion  for  a 
venire  de  novo. 

By  the  special  verdict  the  jury  found  that  the  de- 
fendant should  haA'e  damages  in  the  sum  of  $267.50, 
if  the  law  was  with  him;  and  then  by  a  general  verdict 
the  jury  found  for  the  defendant,  and  assessed  his 
damages  at  $190.00. 
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When  the  special  verdict  was  demanded  by  the  ap- 
pellant neither  the  court  nor  the  jury  could  disregard 
it.  The  jury  exhausted  its  power  in  the  case  when  it 
returned  the  special  verdict  demanded,  and  it  was  not 
only  within  the  power,  but  it  was  the  duty  of  the  court 
to  disregard  the  general  verdict.  Todd  v.  Foitoiu  66 
Ind.  25;  Louisville,  etc.,  R.  W.  Co.  v.  Baleh,  105  Ind.  93. 

The  jury  had  found  that  the  appellant  had  agreed  to 
repair  the  cellar,  and  that  it  had  not  in  fact  been  re- 
paired, and  that  during  the  time  appellee  occupied  the 
premises  after  that  agreement  ^was  made,  the  rental 
value  of  the  building  was  $80.00  per  month,  and  if  the 
repairs  had  been  made  the  rental  value  would  be 
$100.00  per  month. 

If  there  was,  in  fact,  an  agreement  to  repair  the 
cellar,  then  the  measure  of  damages  would  be  the  dif- 
ference between  the  rental  value  of  the  premises  with 
the  repairs  and  the  rental  value  without  the  repairs. 
The  jury  found  that  the  agreement  to  repair  the  cellar 
was  made  on  the  —  day  of  March,  1893,  and  that  the 
repairs  were  to  be  made  at  once.  The  new  year  of  the 
tenancy  begun  on  April  1,  following  the  date  of  the 
agreement,  and  from  the  facts  found  the  building  was 
worth  $20.00  per  month  less  for  the  time  appellee  oc- 
cupied the  building  until  he  moved  out,  or  a  total  of 
$380.00.  The  jury  further  found  that  the  rent  for 
November,  1894,  if  due,  was  $112.50,  and  that  it  had 
not  been  paid.  The  difference  between  these  amounts 
is  the  amount  named  by  the  jury  in  the  special  verdict. 

The  jury  further  found  that  "the  value  of  the  attor- 
ney fees  for  plaintiff  in  prosecuting  this  cause  is 
$75.00,"  and  this  finding  is  within  the  terms  of  the 
lease,  which  was  filed  with  the  complaint  as  an  ex- 
hibit, and  it  is  contended  by  appellant's  counsel  that 
the  attorney  fee  and  the  month's  rent,  with  interest. 
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should  have  been  added  together  and  the  sum  taken 
from  the  $380.00. 

Construing  the  finding  as  a  whole,  its  effect  is,  that 
when  appellant  filed  her  complaint  there  was  nothing 
due  her  from  the  appellee.  There  being  nothing  due 
for  rent  which  appellant  could  recover  in  an  action 
against  the  appellee,  no  attorney  fee  could  be  allowed. 
The  same  would  be  true  of  interest. 

In  the  case  of  Dawson  v.  Shirky  102  Ind.  184, 
Mitchell,  J.,  said:  "Where  a  special  verdict  or  special 
finding  of  facts  is  returned,  nothing  remains  for  the 
consideration  of  the  court  except  to  render  the  proper 
judgment  on  the  facts  found  according  to  the  law,  and 
when  the  jury  assess  the  amount  of  the  recovery,  the 
data  furnished  and  facts  found  must  be  so  inconsist- 
ent with  the  amount  assessed  as  that  the  two  cannot 
be  reconciled  in  order  to  justify  the  court  in  disregard- 
ing the  assessment." 

We  think  the  finding  of  the  jury  is  sufficiently  defi- 
nite and  certain  to  enable  the  assessment  of  the  proper 
amount  of  damages  sustained  by  the  appellee.  It  can 
not  be  said  that  the  filing  of  a  remittitur  by  the  ap- 
pellee was  an  admission  that  the  damages  were  not 
correctly  assessed.  There  is  no  reason  why  appellee 
was  not  entitled  to  damages  for  the  whole  nineteen 
months,  if  he  was  entitled  to  damages  for  the  year. 

The  first  reason  assigned  for  a  new  trial  is,  that  the 
special  verdict  of  the  jury  is  not  sustained  by  suflS- 
cient  evidence.  It  is  contended  that  there  is  no  evi- 
dence to  support  the  finding  of  the  jury  that  in  March, 
1893,  the  appellant  entered  into  a  contract  with  ap- 
pellee whereby  appellant  agreed  to  repair  the  cellar 
and  pay  ?112.50  towards  the  cost  of  enclosing  the 
windows,  if  appellee  would  pay  so  much  of  the  cost  of 
enclosing  the  windows  as  exceeded  $112.50. 

The  duty  of  appellant  to  repair  did  not  arise  out  of 


MAY   TERM,  1897— Vol.  17.  589 


Taylor  v.  Lehman. 


the  relation  of  landlord  and  tenant,  and  there  is  no 
covenant  in  the  lease  to  make  repairs.  If  there  was 
an  agreement  by  appellant  to  repair  the  cellar  it  must 
be  supported  by  a  new  and  different  consideration 
from  that  provided  in  the  lease. 

"A  promise  to  repair,  made  after  the  lease  is  en- 
tered into,  is  a  mere  nudum  pactum,  and  no  liability  ex- 
ists for  a  failure  on  his  [the  landlord's]  part  to  make 
such  repairs."  Purcell  v.  English,  86  Ind.  34,  and  cases 
cited;  Harry  v.  Harry,  127  Ind.  91;  Mull  v.  Graham, 
7  Ind.  App.  561;  Mat  tier  v.  Strangmeier^  1  Ind.  App. 
556. 

We  think  it  is  evident  that  if  there  was  any  consid- 
eration for  the  agreement  to  repair  the  cellar,  it  was 
outside  of  the  agreement  to  enclose  the  windows,  for  in 
all  the  conversations  concerning  the  repairing  of  the 
cellar  the  appellee  said  the  cellar  must  be  repaired  or 
he  would  not  occupy  the  building  any  longer.  The  ap- 
pellee says  they  agreed  about  enclosing  the  windows, 
and  then,  in  the  same  conversation,  "he  [Mr.  Taylor] 
says,  *we  will  do  something  for  the  cellar,  we  will  ce- 
ment or  gravel  it;  I  will  send  some  one  here  to  see 
about  it,'  and  I  says,  something  will  have  to  be  done 
with  it  or  I  cannot  continue  to  occupy  the  building." 
Again  the  witness  says:  "Mr.  Taylor  said,  after  we 
came  to  an  understanding  about  the  windows,  he  said, 
'the  building  is  costing  me  more  than  the  rent  we  are 
getting  justifies,'  and  he  says,* we  will  have  to  do  some- 
thing with  the  cellar,  cement  or  gravel  it.'  I  said, 
you  will  have  to  do  something  or  we  cannot  remain  in 
the  building.  He  said,  *I  will  send  some  one  up  to  see 
about  it.'  "  On  cross-examination  the  witness  testified 
to  substantially  the  same  thing,  that  if  the  cellar  was 
not  fixed  he  could  not  continue  as  a  tenant  of  the 
building,  and  that  Taylor  said  he  would  send  some  one 
up  to  see  which  .was  best,  cement  or  gravel.    The  wit- 
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ness,  Deshour,  testified,  "they  were  speaking  about 
fixing  up  the  cellar  with  the  rest,  and  Mr.  Taylor  said 
he  would  attend  to  it;  something  had  to  be  done, 
either  had  to  be  cemented  or  sand  put  in  it,  something 
had  to  be  fixed  up;  he  said  he  would  send  a  man 
around  to  look  after  it.  He  [appellee]  said  it  ought 
to  be  done  or  he  could  not  stay  in  the  building.  He 
[Taylor]  said  he  w^ould  see  it  was  done,  he  would  send 
a  man  around  to  look  after  it,  something  would  have 
to  be  done,  either  cement  or  gravel  it,  or  something." 

The  agreement  to  enclose  the  windows  was  entirely 
separate  from  the  contract  of  tenancy.  Neither  of  the 
parties  was  under  any  obligation  to  enclose  the  win- 
dows. That  agreement  w^as  complete  in  itself,  and 
was  carried  out  by  both  parties.  Nowhere  does  the 
appellee  say  that  he  will  not  pay  his  agreed  part  on 
the  windows  if  the  cellar  is  not  repaired,  but  in  every 
instance  he  says  if  the  cellar  is  not  repaired  he  will 
not  continue  to  occupy  the  building. 

It  is  true,  the  conversation  about  the  windows  and 
the  cellar  was  all  one  conversation,  but  it  appears 
from  appellee's  evidence  that  the  alleged  promise  to 
repair  the  cellar  was  "after  we  had  come  to  an  under- 
standing about  the  windows."  When  this  conversa- 
tion took  place  his  tenancy  would  expire  in  less  than 
one  month.  He  could  vacate  the  premises  at  that  time 
and  nothing  he  said  in  that  conversation  would  bind 
him  to  keep  the  building  another  year,  whether  the 
cellar  was  repaired  or  not.  Even  if  there  was  a  prom- 
ise on  Taylor's  part  to  repair  the  cellar,  there  was  no 
agreement  on  appellee's  part  to  keep  the  premises,  nor 
was  there  any  promise  on  appellee's  part  to  do  any- 
thing in  consideration  that  the  repairs  should  be 
made. 

We  think  there  was  some  evidence  to  show  that  ap- 
pellant did  promise  to  repair  the  cellar,  but  there  is 
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no  evidence  of  any  consideration  for  such  a  promise, 
and  the  belief  that  there  was  no  consideration  for  such 
a  promise  is  strengthened  by  the  conduct  of  the  appel- 
lee in  paying  the  stipulated  rent  each  month  for  the 
nineteen  following  months. 

A  promise  to  repair  made  by  a  landlord  to  his  ten- 
ant, during  the  tenancy,  and  without  other  considera- 
tion than  such  tenancy,  cannot  be  enforced. 

For  the  above  reasons  we  think  the  court  erred  in 
overruling  appellant's  motion  for  4  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

On  Petition  for  Eehearing. 

Robinson,  J. — We  have  carefully  considered  the 
reasons  urged  by  appellee  for  a  rehearing  of  this  ap- 
peal, but  are  still  of  the  opinion  that  a  correct  con- 
clusion was  reached  on  the  former  hearing.  The  only 
question  presented  in  the  petition  is  the  construction 
placed  upon  the  evidence  as  to  certain  repairs.  This 
question  was  fully  argued  in  the  original  briefs,  and 
was  decided  on  the  former  hearing.  The  agreement 
to  repair  the  windows  was  carried  out,  as  shown  by 
the  evidence,  but  there  is  nothing  in  the  evidence  as 
to  how  long  the  tenant  would  continue  to  occupy  the 
premises,  or  that  he  would  continue  to  occupy  them  at 
all  after  the  close  of  that  year. 

The  tenancy  would  expire  in  less  than  a  month 
when  the  conversation  between  the  parties  was  had, 
and  the  subject-matter  of  that  conversation  may  have 
been  a  tenancy  for  one  year,  or  for  six  months,  the  evi- 
dence does  not  disclose.  It  is  shown  that  the  windows 
were  repaired  and  that  the  cellar  was  never  repaired, 
and  it  also  appears  that  the  tenancy  did  continue  for 
one  year  and  for  seven  months  of  another  year.     As 
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we  said  in  the  original  opinion,  the  subsequent  con- 
duct of  the  parties  strengthens  the  belief  that  if  there 
was  an  agreement  reached  as  to  the  continuation  of 
the  tenancy  it  was  done  without  reference  to  the  re- 
pairs of  the  cellar. 
Petition  overruled. 


The  Union  Central  Life  Insurance  Company 

V.  Jones. 

[No.  2,108.     Filed  May  26, 1897.] 

Insurance. — Contract. — Forfeiture. — The  conditions  of  a  policy  upon 
which  it  is  sought  to  base  a  forfeiture  will  be  construed  most 
strongly  against  the  insurance  company,  and  a  forfeiture  will  not 
be  enforced  unless  its  enforcement  is  clearly  demanded  by  the  es- 
tablished rules  for  the  construction  of  written  contracts,    p.  598. 

Same. — Policy  Susceptible  of  Two  Interpretations.— Where  a  policy  is 
susceptible  of  two  interpretations,  the  one  giving  greater  indem- 
nity and  sustaining  the  claim,  will  be  adopted  by  the  court,  p.  600. 

Same. —  Policy  with  Inconsistent  Provisions. — Where  a  policy  con- 
tains inconsistent  provisions,  that  which  is  most  favorable  to  the 
insured  wiU  be  adopted,  p.  600. 

Same. — Forfeiture. — Pleading. — Ansiver. — In  an  action  on  an  insurance 
policy,  where  the  company  claims  a  forfeiture,  it  is  not  necessary 
that  the  complaint  aver  that  the  company  had  not  pursued  the 
proper  method  for  the  forfeiture  of  the  policy.  It  devolved  upon 
the  company  to  show  by  affirmative  answer  that  it  had  done  so. 
pp.  601,  602. 

Same. —  Forfeiture. — Waiver. —  Under  a  policy  of  insurance  giving 
the  company  the  election  to  cancel  the  policy  upon  the  insured's 
failure  to  pay  any  premiinn  note  at  maturity,  and  providing  that 
upon  cancellation  aU  premium  notes  not  then  due  shall  be  surren- 
dered to  insured,  the  company  waives  the  forfeiture  by  treating  the 
policy  as  stiU  in  force,  notwithstanding  a  cancellation  on  its  books, 
-and  enforcing  collection  of  notes  not  due  at  the  time  of  such  can- 
cellation,   p.  60S. 

From  the  Delaware  Circuit  Court.  Afflnned. 
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Ramsey^  Maxwell  &  Ramsey y  E.  E.  Botkin  and  E. 
E.  SlitsSj  for  appellant 

Rollin  Warner  and  A.  W.  Brady,  for  appellee. 

Black,  J. — ^The  appellee,  Julia  R.  Jones,  sued  the 
appellant  upon  a  policy  of  insurance  issued  by  the  ap- 
pellant upon  the  life  of  Melvin  L.  Jones,  A  demurrer 
to  the  complaint  for  want  of  sufl8cient  facts  was  over- 
ruled, and  a  demurrer  to  the  appellant's  answer  was 
sustained.  These  rulings  are  presented  for  our  con- 
sideration. 

The  complaint  showed  the  issuing  of  the  policy  on  the 
17th  of  March,  1890,  to  said  Melvin  L.  Jones,  who  then 
and  thereafter,  until  his  death,  on  the  2d  of  Decem- 
ber, 1894,  was  the  appellee's  husband.  By  the  terms 
of  the  policy  set  forth  in  the  complaint,  in  considera- 
tion of  the  statements  of  the  application  for  the  policy 
and  of  the  present  payment  of  the  sum  of  f 333.10  at 
the  home  office  of  the  company,  as  thereinafter  de- 
scribed, and  of  the  annual  payment  of  f66.62,  com- 
mencing on  the  30th  of  December,  1894,  and  continu- 
ing thereafter  during  the  term  of  ten  years,  and  of 
the  payment  when  due  of  any  and  all  notes  given  for 
premiums  or  parts  of  same,  the  appellant  insured  the 
life  of  said  Melvin  L.  Jones  in  the  sum  f  1,200.00  for 
fifteen  years,  ending  December  30, 1904,  the  appellant 
agreeing  to  pay  that  sum  to  him  at  that  date,  or  in  the 
event  of  his  death  before  that  date,  to  the  appellee. 

The  premiums  for  the  first  five  years  were  in  the 
policy  acknowledged  to  have  been  paid  by  f  66.62  cash, 
and  four  notes  for  $66.62  each,  payable  respectively  on 
the  30th  of  December,  1890, 1891, 1892,  and  1893. 

It  was  alleged  in  the  complaint  that  said  Melvin  L. 
Jones  performed  all  the  stipulations  and  conditions 
on  his  part  contained  in  said  policy,  and  violated  none 
Vol.  17—38 
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of  the  agreements  or  conditions  thereof,  except  as 
hereinafter  shown;  that  at  the  time  of  making  the  con- 
tract he  paid  the  appellant  $333.10, as  follows:  He  paid 
the  cash  payment  referred  to  in  the  policy  in  the  sum 
of  166.62,  and  executed  to  the  appellant  his  four  sev- 
eral promissory  notes,  each  for  $66.62,  payable  re- 
spectively December  30,  1890,  1891,  1892,  and  1893, 
providing  for  eight  per  cent,  interest  after  maturity 
and  attorneys'  fees.  He  paid  in  full  said  notes  falling 
due  December  30,  1890,  and  December  30,  1891,  re- 
spectively, but  failed  and  neglected  to  pay  the  notes 
falling  due  December  30,  1892,  and  December  30, 1893, 
respectively. 

It  was  alleged  that  at  the  time  of  making  the  con- 
tract he  borrowed  from  the  appellant  $1,200.00,  and 
that  he  executed  to  the  appellant,  to  evidence  this 
loan,  his  promissory  note  for  that  sum,  payable  five 
years  thereafter,  and  for  the  interest  thereon  six 
coupon  notes,  one  for  $66.04,  four  for  $84.00  each^and 
one  for  $17.96,  payable,  respectively,  on  the  Ist  of 
January,  1891,  1892,  1893,  1894,  1895,  and  March  17, 
1895,  all  of  said  notes  providing  for  eight  per  cent,  in- 
terest after  maturity  and  attornej's  fees  at  the  rate  of 
five  per  cent. ;  that  to  secure  said  note  of  $1,200.00,  and 
said  six  coupon  interest  notes,  and  said  four  premium 
notes  of  $66.62  each,  said  Melvin  L.  Jones  and  the  ap- 
pellee, on  said  17th  of  March,  1890,  executed  to  the  ap- 
pellant a  mortgage  on  certain  real  estate  described, 
in  Delaware  county,  Indiana;  that  the  mortgage  pro- 
vided that  upon  a  failure  to  pay  any  of  said  coupon 
interest  notes  when  due,  the  principal  note  for 
$1,200.00  should  also,  at  the  option  of  the  appellant, 
become  due  and  payable;  that  all  of  said  notes,  includ- 
ing said  premium  notes,  were  executed  by  the  appellee 
as  well  as  by  said  Melvin  L.  Jones,  and  were  payable 
at  a  bank  named  in  this  State,  and  waived  relief  from 
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valuation  and  appraisement  laws;  that  on  the  5th  of 
February,  1894,  said  Melvin  L.  Jones  and  the  appellee 
executed  to  one  Jacob  Erther  a  deed  for  said  real 
estate,  and  ^aid  Jacob  Erther,  then,  as  consideration 
for  said  real  estate  and  deed,  agreed  with  said  Melvin 
L.  Jones,  by  a  contract  in  writing,  among  other  things, 
to  pay  the  amount  of  said  indebtedness  secured  by 
said  mortgage  to  appellant ;  that  said  Melvin  L.  Jones 
and  the  appellee  and  said  Jacob  Erther  failed  and 
neglected  to  pay  said  three  note»  of  $84.00  each,  pay- 
able January  1, 1893, 1894,  and  1895,  respectively,  and 
said  note  for  |17.96,  payable  March  17,  1895,  and  said 
principal  note  of  |1,200.00,  and  said  two  premium 
notes  for  $66.62  each,  payable  respectively  December 
30, 1892  and  1893;  that  on  the  18th  of  December,  1894, 
the  appellant  as  plaintiff,  with  full  knowledge  of  the 
death  of  said  Melvin  L.  Jones,  commenced  an  action 
against  said  Jacob  Erther  as  sole  defendant  in  the 
court  below,  and  in  its  complaint  therein,  as  its  sole 
cause  of  action,  set  out  and  pleaded  all  of  said  un- 
paid notes,  including  said  two  unpaid  premium  notes, 
and  said  mortgage  and  said  written  contract  where- 
by said  Jacob  Erther  agreed  to  pay  said  indebtedness 
secured  by  said  mortgage,  and  asked  for  a  judgment 
against  said  Jacob  Erther  for  the  amount  of  all  said 
unpaid  notes,  including  interest  and  attorney's  fees, 
and  for  the  foreclosure  of  said  mortgage  against  said 
real  estate;  that  said  Jacob  Erther  appeared  in  said 
court  in  said  action,  and  on  the  8th  of  January,  1895, 
filed  his  answer  to  said  complaint,  denying  all  the  alle- 
gations thereof  and  averring  that  said  written  con- 
tract whereby  he  assumed  said  indebtedness  was  ex- 
ecuted wholly  without  any  consideration;  that  upon 
the  issue  thus  formed  a  trial  was  had  on,  etc.  The 
complaint  shows  a  finding  and  judgment  in  said  action 
in  favor  of  the  appellant  against  said  Jacob  Erther  per- 
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sonally  for  the  recovery  from  him  of  $1,700.49,  without 
relief  from  valuation  or  appraisement  laws,  and  for 
the  foreclosure  of  said  mortgage,  and  the  sale  of  said 
real  estate  to  satisfy  said  judgment,  with  judgment 
over  against  said  Erther;  that  said  amount  of  said 
judgment  included  all  of  said  unpaid  notes,  including 
the  principal  of  said  tw^o  unpaid  premium  notes  and 
all  interest  and  attorney's  fees  thereon. 

The  complaint  shows  in  detail  the  sale  of  said  real 
estate  on  the  27th  of  July,  1895,  by  the  sheriff,  under 
said  judgment,  to  the  plaintiff  for  the  full  amount  of 
the  judgment  and  interest  and  costs,  and  the  issuing 
to  the  appellant  of  the  sheriff's  certificate  of  such  sale, 
which  the  appellant  still  held;  and  it  was  alleged  tliat 
the  appellant  at  the  same  time  received  from  the 
sheriff  in  full  satisfaction  of  said  judgment  a  sum 
slated,  being  the  full  amount  due  and  unpaid  on  said 
judgment,  including  six  per  cent,  interest  from  its 
rendition,  and  the  appellant  executed  to  the  sheriff 
its  receipt  for  said  sum  in  full  satisfaction  of  said 
judgment,  and  the  sheriff  made  his  return,  etc.  It  was 
alleged  that  by  said  purchase  said  judgment  and  said 
two  unpaid  premium  notes  were  wholly  paid  and  sat- 
isfied; that  by  the  taking  of  said  judgment  and  said 
purchase  of  said  real  estate  and  the  satisfaction  of 
said  judgment,  the  appellant  waived  tjie  forfeiture  of 
said  policy  because  of  said  failure  to  pay  said  two 
premium  notes. 

The  complaint  contains  much  other  matter  which 
need  not  be  set  forth  to  illustrate  the  question  in  dis 
pute  on  appeal. 

In  the  policy  set  out  in  the  complaint  is  the  follow- 
ing  provision  relating  to  said  four  premium  notes: 
"Failure  to  pay  any  one  of  said  notes  at  maturity  will 
give  the  company  the  right,  at  its  election,  to  avoid 
this  policy,  with  all  its  provisions,  and  the  note  or 
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notes  past  due  at  the  date  of  the  exercise  of  the  elec- 
tion to  cancel  the  policy  will  be  payable,  with  inter- 
est to  date  of  payment,  as  premium  for  the  period  of 
actual  insurance  up  to  the  date  of  cancellation  upon 
the  books  of  the  company,  and  the  remaining  notes, 
if  any,  will  thereupon,  on  surrender  of  the  policy,  be 
surrendered  to  the  maker.'^ 

Upon  the  back  of  the  policy  were  certain  conditions 
which  were  referred  to  in  the  policy  as  part  thereof. 
In  the  first  clause  of  these  conditions  it  was  provided, 
that  '^all  premiums,  or  notes,  or  interest  upon  notes, 
given  the  company  for  premiums,  shall  be  paid  on  or 
before  the  day«  upon  which  they  become  due,  at  the 
company's  office  in  the  city  of  Cincinnati,  or  to  the  au- 
thorized agent  of  the  company,  he  producing  a  re- 
ceipt therefor  signed  by  the  president,  vice  president 
or  secretary." 

In  the  sixth  clause  it  was  provided,  that  "upon  the 
violation  of  any  of  the  foregoing  conditions,  this  policy 
shall  be  null  and  void,  without  action  on  the  part  of 
the  company  or  notice  to  the  insured  or  beneficiary, 
and  all  payments  made  thereon,  and  all  accrued  sur- 
plus of  profits  shall  be  forfeited  to  the  company."  etc. 

The  answer  alleged,  in  substance,  that  on  the  30th 
of  December,  1892,  said  policy  by  its  terms  set  out  in 
condition  No.  1,  became  null  and  void,  by  reason  of 
the  failure  to  pay  the  premium  note  due  on  that  date ; 
that  said  premium  notes  due  on  December  30, 1892  and 
1893,  both  contained  a  condition  as  follows:  "If  this 
note,  or  any  installment  of  interest,  be  not  paid  at 
maturity,  said  policy,  with  all  conditions  for  surrender 
or  continuance  as  a  paid-up  term  policy,  shall,  at  the 
option  of  said  company,  without  notice  to  any  inter- 
ested party,  be  null  and  void,  and  said  premium  and 
accrued  interest  shall,  without  rebate  or  discount  and 
without  reviving  said  policy  or  any  of  its  provisions, 
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be  collectible  without  relief  from  valuation  or  ap- 
praisement laws."  It  was  further  alleged,  that  upon 
the  maturity  of  said  note  due  December  30,  1892,  the 
appellant  exercised  the  option  above  set  out,  and  duly 
canceled  said  policy  on  its  books,  and  thereafter,  dur- 
ing the  month  of  January,  1894,  it  duly  notified  the 
assured  that  said  policy  had  been  canceled  and  de- 
clared void,  etc. 

We  may  consider  together  the  questions  presented 
by  both  the  complaint  and  the  answer,  assuming  with* 
out  deciding,  that  the  condition  quoted  in  the  answer 
as  part  of  each  of  the  premium  notes  may  be  thus 
pleaded  without  setting  forth  the  notes  themselves  or 
copies  thereof. 

Forfeitures  are  not  favored  by  the  courts.  They 
will  not  declare  them  except  in  very  clear  cases.  The 
conditions  of  the  contract  upon  which  it  is  sought  to 
base  a  forfeiture  must  be  strictly  complied  with  by 
the  insurance  company.  Such  conditions  will  be  con- 
strued most  strongly  against  the  company,  and  a  for- 
feiture will  not  be  enforced  unless  its  enforcement  is 
clearly  demanded  by  the  established  rules  for  the  con- 
struction of  written  contracts. 

In  Masonic,  etc.,  Assn.  v.  Beck,  77  Ind.  203,  40  Am. 
Rep.  295,  it  w^as  held  that  a  distinct  affirmance  of  the 
contract  by  the  party  entitled  to  avoid  it,  made  with 
knowledge  of  the  facts,  and  especially  such  acts  as  the 
demand  and  receipt  of  premiums  or  assessments, 
would  constitute  a  waiver  of  the  forfeiture  or  the  right 
to  annul  the  contract;  also,  that  there  is  no  reason  why 
this  waiver  may  not  occur  after,  as  well  as  before  the 
death  of  the  person  whose  life  was  insured.  See,  also, 
Repogle,  v.  American  Ins.  Co.,  132  Ind.  360;  Marshall 
Farmers^  etc.,  Co.,  v.  Liggett,  16  Ind.  App.  598. 

In  American  Ins.  Co.  v.  Hei\ley,  60  Ind.  515,  where 
the  policy  was  voidable  at  the  option  of  the  company- 
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during  the  continuance  of  a  default  of  the  assured  in 
making  payment  of  an  installment  of  the  premium 
note,  it  was  said,  that  if  the  company  collected  the 
note  by  suit  the  liability  of  the  company  on  the  policy 
would  be  renewed. 

In  Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  330, 
where  the  action  was  upon  a  policy  of  fire  insurance, 
which  provided  that  the  company  should  not  be  liable 
for  any  loss  occurring  while  any  part  of  the  premium 
was  overdue  and  unpaid,  the  court  said:  "Although 
the  company  has  a  right  to  rely  upon  such  default  by 
the  insured  as  a  defense,  if  it,  with  knowledge  of  a 
loss,  accepts  the  premium,  it  thereby  waives  the  for- 
feiture and  restores  the  policy  to  its  full  force  and 
effect.  Such  acceptance  does  not  simply  revive  the 
policy  as  to  the  future,  but  it  thereby  restores  to  it 
its  power  and  force  from  the  beginning." 

In  discussing  a  clause  in  a  policy  which  provided 
for  the  suspension  of  the  insurance  upon  failure  to 
pay  a  premium  note  at  maturity,  the  court  said,  that 
"This  case  differs  widely  from  one  in  which  the 
failure  to  pay  at  maturity  works  an  absolute  for- 
feiture of  the  policy.  There  the  acceptance  of  the  pre- 
mium after  forfeiture  is  inconsistent  with  the  terms  of 
the  policy,  and  therefore  it  is  properly  held  that  such 
acceptance  is  a  waiver  of  the  forfeiture."  Curtin  v. 
Phenix  Ins.  Co.,  78  Cal.  619,  21  Pac.  370.  See,  also. 
Mobile  Life  Ins.  Co.  v.  Pruett,  74  Ala.  487. 

In  Lhiion  Cent.  Life  Ins  Co.  v.  Woods,  11  Ind.  App. 
335,  the  premium  note,  for  the  non-payment  of  which 
forfeiture  was  claimed,  had  been  merged  into  a  judg- 
ment taken  by  the  company  against  the  insured,  and 
before  he  died  more  than  enough  of  the  judgment  to 
cover  such  note  was  made  out  of  his  property  which 
had  been  mortgaged  to  secure  it  and  other  notes.  The 
policy  provided  for  a  forfeiture  upon  failure  to  pay 
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premiums  when  due,  and  that  default  in  the  payment 
of  a  premium  note  should  entitle  the  company  to  treat 
the  premium  as  earned;  also,  that  upon  failure  of  the 
insured  to  comply  with  any  condition  in  the  policy, 
the  same  was  to  become  null  and  void  without  any 
action  on  the  part  of  the  company  or  notice  to  the  in- 
sured or  beneficiary.  It  was  said  by  the  court,  that 
the  failure  to  declare  a  forfeiture  was  not  a  waiver, 
but  that  a  waiver  may  be  manifested  by  conduct  as 
well  as  by  words  of  the  insurer;  and  the  enforced  col- 
lection of  the  premium  after  forfeiture,  or  what 
might  have  been  a  forfeiture,  constituted  a  waiver; 
and  that  this  was  true  notwithstanding  any  provision 
in  the  policy  that  the  premium  thus  collected  should 
be  considered  as  premium  earned.  See,  also,  Michigan^ 
etc.,  Ins.  Co.  v.  CmUr,  128  Ind.  25;  Phenix  Ins.  Co.  v. 
Tomlinson,  125  Ind.  84. 

Counsel  for  appellant  suppose  the  question  of  for- 
feiture to  have  been  passed  upon  without  much  delib- 
eration in  Union  Cent.  Life  Ins.  Co.  v.  Woods,  supra.  In 
the  view  which  we  take  of  the  case  at  bar,  it  does  not 
require  that  we  should  decide  whether  the  court,  in 
the  case  last  mentioned,  in  the  language  employed, 
relating  to  a  policy  which  provides  that  the  premium 
collected  by  suit  shall  be  considered  as  premium 
earned,  states  the  rule  too  broadly. 

Where  the  language  of  the  policy  is  susceptible  of 
two  interpretations,  the  one  giving  greater  indemnity 
and  sustaining  the  claim  will  be  adopted  by  the  court. 
Union  Cent.  Life  Ins.  Co.  v.  Woods,  supra. 

Where  a  policy  contains  inconsistent  provisions, 
that  which  is  most  favorable  to  the  assured  will  be 
adopted.  Noy^thwestern,  etc.,  Ins.  Co.  v.  Hazehtt,  105 
Ind.  212. 

In  the  case  la^t  cited,  in  one  clause  of  the  printed 
conditions  of  the  policy,  intemperance  to  the  degree  of 
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impairment  of  health  or  of  inducing  delirium  tremens 
worked  an  absolute  forfeiture.  In  another  clause  the 
result  of  the  same  conditions  was  that  the  company 
might  cancel  the  policy  and  thereby  absolve  itself 
from  liability  except  for  the  surrender  value.  It  was 
held  that  the  provision  most  favorable  to  the  assured 
should  be  adopted,  and  that  an  answer  of  the  insur- 
ance company  setting  up  the  intemperance  of  the  as- 
sured, which  did  not  aver  that  it  had  absolved  itself 
from  liability  by  canceling  the  policy,  was  bad  on  de- 
murrer. 

In  the  case  at  bar,  the  policy  and  the  premium  notes 
constituted  parts  of  one  contract.  The  various  con- 
ditions relating  to  non-payment  of  the  notes  were  not 
consistent  with  each  other.  The  condition  most  fa- 
vorable to  the  insured  was  that  upon  the  face  of  the 
policy,  which  gave  the  company  the  right,  at  its  elec- 
tion, upon  failure  to  pay  a  note  at  maturity,  to  avoid 
the  policy,  and  which  provided  that  when  it  should 
exercise  the  election  to  cancel  the  policy  the  note  or 
notes  then  past  due  should  be  payable  as  premium  up 
to  date  of  cancellation  on  the  books  of  the  company, 
while  the  remaining  notes,  if  any,  should  thereupon  be 
surrendered  to  the  maker,  on  surrender  of  the  policy. 

The  appellant  was  bound  strictly  by  this  condition. 
It  could  not  avoid  the  policy  because  of  the  non-pay- 
ment of  any  note  or  notes  at  maturity,  except  by  pur- 
suing the  method  thus  provided  by  itself  in  th,e  policy. 

In  order  to  defeat  an  action  upon  a  policy  of  insur- 
ance on  the  ground  that  the  policy  has  been  canceled, 
it  must  be  shown  either  that  the  conditions  upon 
which  the  company  was  allowed  to  cancel  the  policy 
were  strictly  complied  with,  or  that  the  assured, 
knowing  all  the  facts,  waived  such  compliance.  Qnong 
Tue  Sing  \,  Anglo-Nevada  Assur.  Corp.,  86  Cal.  566,  25 
Pac.  58, 10  L.  E.  A.  144. 
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It  was  for  the  company  to  show  that  it  had  pursued 
the  proper  method  for  the  forfeiture  of  the  policy,  and 
it  did  not  devolve  upon  the  appellee  to  show  in  her 
complaint  that  the  company  had  not  done  so. 

The  answer  says  that  upon  maturity  of  the  note  due 
December  30,  1892,  the  company  canceled  the  policy 
upon  its  books,  and  that  in  January,  1894,  it  notified 
the  assured  that  said  policy  had  been  canceled  and 
declared  void. 

Giving  the  provisions  of  the  contract  full  effect,  the 
company  would  not  have  the  right,  after  cancellation 
of  the  policy  at  maturity  of  the  third  note,  to  collect 
any  unpaid  premium  except  that  represented  by  the 
third  note.  If  by  such  cancellation  the  policy  became 
forfeited  and  thenceforward  null,  of  course  the  com- 
pany would  not  have  the  right  to  collect  the  fourth 
note,  which  was  then  not  due. 

There  was  but  one  way  in  which  the  policy  could  be 
forfeited  for  non-payment  of  any  note.  To  do  so,  it 
was  necessarj'  for  the  company  to  exercise  its  election 
to  cancel  the  policy.  The  policy  never  was  forfeited  in 
the  manner  prescribed  for  non-payment  of  any  note 
except  the  third. 

After  pursuing  the  ex  parte  method  of  cancellation 
for  non-payment  of  the  third  note,  as  shown  by  the 
answer,  the  company,  without  taking  any  like  meas- 
ures with  reference  to  the  fourth  note,  enforced  the 
full  payment  of  both  the  third  and  fourth  notes,  as 
shown  by  the  complaint.  It  treated  its  own  action 
with  reference  to  the  third  note  as  ineffectual  for  the 
cancellation  or  annulment  of  the  policy. 

It  had  no  right,  by  the  terms  of  the  contract,  to  col- 
lect the  fourth  note,  unless  there  was  an  exercise  of 
the  right  to  elect  to  cancel  the  policy  after  the  ma- 
turity of  that  note. 

By  enforcing  collection,  as  it  did  through  its  fore- 
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closure  proceedings,  it  ignored  the  only  cancellation 
upon  its  books,  and  waived  the  forfeiture  of  the  policy 
for  non-payment  of  the  two  premium  notes  so  col- 
lected. It  cannot  be  expected  that  the  court  should 
treat  the  cancellation  as  effectual  which  was  thus 
treated  by  the  insurer.  The  policy  was  not  rendered 
absolutely  void  by  the  non-payment  of  the  premium 
notes  at  maturity.  The  policy,  according  to  its  terms, 
was  voidable  only,  and  that,  too,  by  the  exercise  of  the 
election  to  cancel  it  upon  the  books  of  the  company. 
The  provision  which  gave  the  company  that  right  con- 
templated that  any  premium  notes  not  then  due 
should  not  be  collectible.  The  company,  instead  of 
pursuing  the  method  of  forfeiture  prescribed  strictly, 
as  it  was  bound  to  do,  treated  the  policy  as  still  in 
force,  notwithstanding  the  cancellation  on  the  books. 
We  are  unable  to  find  error  in  the  rulings  on  the  de- 
murrers.   The  judgment  is  affirmed. 


The  Town  op  Worthington  v.  Morgan. 

[No.  2,180.     Filed  May  36,  1897.] 

Towns. — Defective  Streets, — Liability  for  Damages  by  Eeason  Thereof 
— An  incorporated  town  has  exclusive  power  over  its  streets,  and 
is  under  duty  to  use  ordinary  care  to  keep  them  in  a  reasonably 
safe  condition  for  travelers  thereon,  exercising  ordinary  care,  and 
in  default  thereof  is  liable  in  damages  for  injuries  thereby  sustained. 
p.  604. 

Appeal  and  Error. — Longhand  Manuscript  of  Evidence. — How  Made 
Part  of  /Record.— The  longhand  manuscript  of  the  evidence  must 
be  filed  in  the  clerk's  office  before  it  is  incorporated  in  the  biU  of 
exceptions,    p.  606. 

From  the  Greene  Circuit  Court.  Affirmed. 

H,  C.  Shaw  and  Davis  &  Moffett,  for  appellant. 

Emerson  Short,  for  appellee. 
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Black,  J. — The  appellant  has  assigned  as  error  the 
overruling  of  its  demurrer  for  want  of  sufficient  facts 
to  the  appellee's  complaint. 

The  action  was  one  for  the  recovery  of  damages  for 
personal  injury  to  the  appellee,  received  without  his 
fault  while  he  was  traveling  upon  a  public  street  of 
the  town,  and  caused  by  a  defective  condition  of  the 
street,  attributed  to  the  negligence  of  the  appellant. 

Counsel  for  the  appellant  in  argument  have  referred 
to  a  recent  case  in  our  Supreme  Court,  Boards  etc.,  v. 
Allman,  Admr.y  142  Ind.  573,  in  which  it  is  decided  that 
there  is  no  liability  of  counties  in  this  State  to  answer 
in  damages  for  injuries  sustained  through  defects  of 
bridges  over  watercourses,  the  decision  being  based 
upon  the  ground,  that  counties,  being  sub-divisions 
of  the  State,  are  instrumentalities  of  government  and 
exercise  authority  given  by  the  State,  and  are  not 
liable  for  the  negligence  of  their  officers,  unless  a  right 
of  action  is  expressly  given  by  statute. 

Counsel  for  appellant  say,  they  fail  to  see  why  the 
same  reason  will  not  apply  to  towns,  and  therefore 
they  contend  that  the  same  rule  of  non-liability  should 
be  applied  to  towns  in  respect  to  their  streets. 

A  careful  examination  of  the  case  mentioned  could 
not  have  led  counsel  to  such  a  conclusion,  and  they 
do  not  support  their  contention  with  any  authority. 

An  incorporated  town  has  exclusive  power  over  its 
streets,  and  is  under  the  duty  to  use  ordinary  care  to 
keep  them  in  a  reasonably  safe  condition  for  travelers 
thereon  exercising  ordinary  care.  Dooley  v.  Toion  of 
SullivaUj  112  Ind.  451;  Town  of  Gosport  v.  EvanSy 
112  Ind.  133;  Tovm  of  Spiceland  v.  Alier,  98  Ind.  467; 
Toivn  of  Rushville  v.  Poe,  85  Ind.  83;  Town  of  Salem 
V.  Goller,  76  Ind.  291;  To7vn  of  Knightstovm  v.  Mtis- 
grovey  116  Ind.  121;  Town  of  Marion  v.  Shillman, 
127  Ind,  130;    Alexander  v.  Town  of  New  Castlej  115 
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Ind.  61;  Town  of  Albion  y.  Hetrick,  90lnd.  646;  Town 
of  Bosedale  v.  Fergiisonj  3  Ind.  App.  596;  Wicktvire 
V.  Town  of  Angola^  4  Ind.  App.  253;  Toiun  of  Fowler 
V.  F.  C.  Austin  Mfg.  Co.j  5  Ind.  App.  489;  Town  of 
Monticello  v.  Kennardj  7  Ind.  App.  135;  Town  of  Kent- 
land  V.  Hagany  ante,  1. 

Many  other  authorities  might  be  cited,  and  we  know 
of  none  to  the  contrary.  The  matter  is  so  well  settled 
that  we  can  And  no  reason  for  an  extended  discussion 
of  the  subject. 

The  overruling  of  appellant's  motion  for  a  new  trial 
is  assigned  as  error,  and  under  that  assignment  coun- 
sel for  appellant  have  questioned  the  suflBciency  of  the 
evidence,  and  have  discussed  the  action  of  the  court  in 
refusing  to  give  to  the  jury  an  instruction  asked  by  the 
appellant. 

It  does  not  appear  that  the  reporter's  longhand  re- 
port of  the  evidence  was  filed  in  the  clerk's  office  be- 
fore it  was  incorporated  in  the  bill  of  exceptions. 

Under  a  great  number  of  recent  decisions  of  the  Su» 
preme  Court  and  of  this  court,  we  cannot  treat  the  evi- 
dence as  properly  before  us.  Therefore,  neither  of 
the  matters  discussed  under  the  assignment  relating 
to  the  motion  for  a  new  trial  can  be  considered. 

Judgment  affirmed. 


Miller  v.  Miller. 

[No.  2,183.    Filed  May  26, 1897.] 


PLBADiNa. — Must  Proceed  Upon  a  Single  TJieory.—A  pleading  oannot 
proceed  upon  more  than  one  theory,  and  if,  in  form,  it  does,  the  court 
may  construe  it  as  proceeding  upon  the  theory  most  apparent  and 
most  clearly  authorized  by  the  facts  stated,  and  require  the  case  to  be 
tried  upon  that  theory,   p,  608. 
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Same. — Complaint. — Negligence. — WUlfrdnesa.^ K  complaint  alleging 
that  defendant  "purposely,  wrongfully  and  negligently,"  set  fire  to 
certain  straw  and  stubble  which  he  had  purposely  and  negligently 
permitted  to  accumulate  upon  his  lands,  at  a  time  of  drought  and 
while  a  stiff  wind  was  blowing  toward  plaintiff's  land,  so  that  it  was 
impossible  to  control  the  fire  which  spread  to  plaintiff's  premises, 
proceeds  upon  the  theory  of  negligence,   pp.  608,  609. 

Same. — Construction  Of. — The  language  used  in  a  pleading  must  be 
given  a  reasonable  and  fair  construction,  and  in  determining  the 
rights  of  the  parties  thereunder  the  court  will  look  to  the  nature  of 
the  acts  alleged,    p.  609. 

Appeal. — Weight  of  Evidence. — The  Appellate  Court  will  not  interfere 
with  the  verdict  of  the  jury  where  there  was  some  evidence  to  sup- 
port it.    p,  613. 

From  the  Randolph  Circuit  Court.  Affirmed. 

J.  A.  Shockney,  C.  D.  Bowen  and  Theodore  Shock- 
ney,  for  appellant. 

J.  A.  Cheney,  E,  L.  Watson,  J.  W.  Macy  and  J.  P. 
Ooodrichy  for  appellee. 

Robinson,  J. — Appellant  brought  suit  against  ap- 
pellee to  recover  damages  for  the  destruction  by  fire 
of  certain  property.  A  trial  by  jury  resulted  in  ap- 
pellee's favor. 

The  only  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial. 

A  new  trial  was  asked  on  the  ground  that  the  ver- 
dict of  the  jury  was  not  sustained  by  sufficient  evi- 
dence, was  contrary  to  the  evidence,  and  contrary  to 
the  law;  and  for  error  of  the  court  in  giving  to  the 
jury  certain  instructions,  and  in  refusing  to  give  cer- 
tain instructions  requested  by  appellant. 

In  the  first  paragraph  of  the  complaint  it  is  alleged, 
among  other  things,  that  the  appellee's  lands  adjoined 
the  lands  of  appellant;  that  appellee  had  purposely 
and  negligently  permitted  a  large  quantity  of  straw 
and  stubble  to  accumulate  and  to  be  spread  over  his 
land;  that  on  the  day  of  the  fire  there  was,  and  had 


MAY  TERM,  1897— Vol.  17.  607 

I 

Miller  u.  Miller. 

been  for  a  long  time  prior  thereto,  a  great  drought; 
that  the  earth  was  dry  and  parched  and  said  stubble 
and  straw  were  very  dry  and  combustible;  that  a 
"stiff"  wind  was  blowing  from  the  direction  of  appel- 
lee's farm  towards  appellant's  land;  and  while  it  was 
very  hot  and  dry,  and  during  said  drought,  and  while 
the  wind  was  so  blowing,  the  appellee,  "without  any 
fault  or  negligence  on  the  part  of  the  plaintiff,  pur- 
posely, wrongfully  and  negligently  set  fire  to  said 
stubble  and  straw,  so  allowed  to  accumulate  on  his 
said  land,  and  caused  the  same  to  be  fired  in  many 
places  on  his  said  land,  so  much  so  that  the  defendant 
was  not  able  to,  and  did  not  and  could  not,  control  the 
same,  and  the  said  fire  spread  over  said  straw  and 
stubble,  and  created  a  great  and  furious  fire  and  con- 
flagration, and  the  same  was  not  controlled  by  the  de- 
fendant, but  by  reason  of  the  carelessness  and  negli- 
gence of  the  defendant  said  fire  extended  to  the  lands 
and  fences  of  this  plaintiff,"  destroying  appellant's 
property,  and  that  "said  fire  was  not  the  result  of  any 
fault,  carelessness  or  negligence  of  this  plaintiff." 

The  allegations  of  the  second  paragraph  of  com- 
plaint, as  to  the  manner  in  which  the  fire  was  started, 
are  substantially  the  same  as  those  of  the  first  para- 
graph. 

The  theory  of  the  trial  court  was,  that  the  case  as 
made  by  the  pleadings  and  the  evidence  was  an  action 
for  damages  by  reason  of  negligence,  and  that  the  case 
is  not  one  seeking  redress  for  a  willful  injury. 

Counsel  for  appellant  insist  that  the  acts  alleged  in 
the  pleading  and  proved  by  the  evidence  show  appel- 
lee to  have  been  guilty  of  a  positive  wrong,  and  that 
the  injury  was  willfully  committed.  A  determination 
of  this  question  will  decide  many  of  the  questions  aris- 
ing upon  the  giving  and  refusing  to  give  instructions 
to  the  jury.    As  stated  by  counsel  in  their  brief,  ap- 
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pellant's  contention  is,  that  "under  the  complaint  in 
this  action  it  was  not  necessary  to  show  that  the  plain- 
tiff was  free  from  contributory  negligence,  if,  from 
the  evidence,  it  was  shown  that  the  appellee  was 
guilty  of  a  positive  wrong." 

Every  complaint  must  proceed  upon  some  single, 
definite  theory.  This  theory  can  be  gathered  only 
from  the  general  scope  and  tenor  of  the  pleading. 
Whether  a  complaint  charges  a  willful  tort,  or  negli- 
gent act  must  be  determined  from  the  language  used 
by  the  pleader.  The  pleading  cannot  proceed  upon 
more  than  one  theory,  and  if  it  does,  the  court  may 
construe  it  as  proceeding  upon  the  theory  most  ap- 
parent and  most  clearly  authorized  by  the  facts  stated, 
and  require  the  case  to  be  tried  upon  that  theory. 
Batman  Y.  Snoddy^  132  Ind.  480;  Monnett  v.  Turpie^ 
132  Ind.  482;  Feder  v.  Field,  117  Ind.  386;  First  Nat. 
Bank  v.  Root,  107  Ind.  224;  Western  Union  Tel.  Co. 
v.  Reed,  96  Ind.  195,  and  cases  cited:  Mescall  v.  Tvllifj 
91  Ind.  96,  and  cases  cited. 

The  trial  court  did  right  in  holding  that  the  plead- 
ing proceeds  upon  the  theory  that  the  defendant  was 
guilty  of  negligence.  It  is  true,  the  pleading  alleges 
that  the  appellee  purposely,  wrongfully,  and  negli- 
gently set  fire  to  grass  and  stubble  on  appellee's  land, 
and  that  the  fire  extended  to  appellant's  land  by  rea- 
son of  the  carelessness  and  negligence  of  the  appellee. 
The  allegation  that  the  fire  was  purposely  set  is  not 
suflBcient  to  show  an  aggressive  willful  tort.  Ordi- 
narily, a  person  has  the  right  to  use  his  premises  as 
he  pleases.  It  is  true,  all  the  circumstances  existing 
at  the  time  must  be  taken  into  consideration,  but  the 
facts  alleged  are  not  broad  enough  to  cover  appel- 
lant's contention.  To  charge  such  an  act  it  must  ap- 
pear that  the  appellee,  by  his  acts,  intended  to  injure 
appellant,  or  that  he  acted  with  such  a  disregard 
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of  appellant's  righta  that  the  law  will  presume  that 
he  intended  that  the  results  would  follow  which  did 
follow. 

To  charge  that  an  act  is  "purposely"  done  in  a  case 
like  that  at  bar,  is  not  equivalent  to  a  charge  that  it  is 
"willfully"  done.  Even  if  it  should  be  held  that  these 
words  are  equivalent,  appellant's  contention  would 
not  be  strengthened.  A  pleading  that  avers  that  an 
act  was  negligently  and  willfully  done  is  inconsistent 
in  itself.  Negligence  and  willfulness  are  the  op- 
posites  of  each  other.  An  action  cannot  at  once  be 
the  result  of  inattention  and  indifference,  and  of  in- 
tention and  design.  An  act  that  has  been  done  will- 
fully could  not  have  been  done  negligently.  Negli- 
gence implies  the  omission  of  duty  and  excludes  the 
idea  of  willfulness.  A  pleading  that  alleges  both  is 
not  strengthened,  for  the  difference  between  the  two 
is  clear  and  well  defined,  and  there  is  no  middle 
ground  upon  which  the  pleader  can  stand  and  hope  to 
draw  strength  from  both  sources.  Beach  Cont.  Negl., 
section  62,  ct  seq.  If  the  act  was  willfully  done  the 
question  of  negligence  cannot  enter  into  the  case. 
The  aggressive  wrong  and  not  negligence  is  the  basis 
of  liability  for  a  willful  injury.  In  such  a  case  a  plain- 
tiff is  required  to  prove  neither  the  negligence  of  the 
defendant,  nor  his  own  freedom  from  contributory 
negligence.  Chicago y  etc.,  R.  R.  Co.  v.  Ndsh^  1  Ind.  App. 
298. 

The  language  used  in  a  pleading  must  be  given  a 
reasonable  and  fair  construction,  and  in  determining 
the  rights  of  the  parties  thereunder  the  court  will  look 
to  the  nature  of  the  acts  alleged.  The  use  of  epithets 
adds  no  force  to  a  complaint.  Thus,  in  Clevelandy  etc., 
R.  W.  Co,  V.  Aahuryy  120  Ind.  289,  where  the  complaint 
in  an  action  for  negligence  charged  defendant  with 
Vol.  17—39 
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negligence,  but  used  the  qualifications  "wanton,'' 
'•willful"  and  "with  the  intention  to  injure  the  plain- 
tifif,"  it  was  held  that  the  gravamen  of  the  action  was 
simple  negligence. 

In  the  case  of  Chicago,  etc.,  R.  R.  Co.  y.  Hedges,  Arfnw?., 
105  Ind.  398,  it  was  alleged  that  the  appellant  "did 
then  and  there,  carelessly,  negligently,  purposely,  will- 
fully and  recklessly  detach  said  locomotive  engine 
from  said  train  of  cars,  they  being  then  in  motion,  etc., 
♦  *  *  negligently,  purposely,  willfully  and  recklessly 
leaving  said  train  to  follow, etc.,''  as  the  decedent  "was 
in  the  act  of  passing  over  said  main  track,  ♦  ♦  ♦  the 
defendant  *  *  carelessly,  negligently,  purposely,  will- 
fully and  recklessly  caused  said  train  of  cars  to  ap- 
proach said  crossing,  and  negligently,  carelessly,  pur- 
posely, willfully  and  recklessly  omitted,"  to  give  any 
signal,  and  that  by  reason  of  "said  careless,  negligent, 
willful  and  reckless  management  of  said  train  of 
cars,"  they  ran  upon  decedent,  causing  his  death, 
"without  any  negligence  or  want  of  ordinary  care  on 
his  part."  In  holding  that  this  complaint  did  not 
charge  a  willful  killing.  Black,  C.  J.,  speaking  for  the 
court,  said:  "Notwithstanding  the  frequent  use  of  the 
words,  'purposely'  and  'willfully,'  the  pleading  does 
not  charge  that  the  defendant  purposely  or  willfully 
killed  the  intestate,  or  purposely  or  willfully  ran  the 
train  upon  him,  or  purposely  or  willfully  caused  it  to 
be  run  upon  him.  The  allegations  amount  to  no  more 
than  a  charge  of  killing  through  negligence."  See 
Terre  Hanfe,  etc.,  R.  R.  Co.  v.  Oraham,  95  Ind.  286. 

Although  the  condition  of  the  atmosphere  and  the 
material  to  be  burned  may  be  such  at  the  time  that 
to  kindle  a  fire  a  person  of  ordinary  prudence  would 
know  that  sparks  would  almost  inevitably  fly  into  ad- 
jacent combustible  material  and  ignite  it,  yet  the  ques- 
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tion  would  be  one  of  a  negligent  act  and  not  a  willful 
tort. 

Thus,  in  Brvmviit  v.  FutTtess,  1  Ind.  App.  401,  the 
court  said:  "And  so  we  think  it  quite  analogous  to 
reason  that  where  the  fire  is  immediately  surrounded 
by  highly  combustible  and  inflammable  material  up  to 
the  very  border  of  the  adjacent  proprietor's  soil,  •  ♦  ♦ 
it  cannot  be  denied  that  it  is  an  act  of  negligence  to 
kindle  such  fire;  and  that  it  is  a  sequence  reasonably 
to  be  expected  that  the  slightest  breeze  will  carry  suf- 
ficient sparks  of  fire  into  such  combustible  matter  and 
ignite  it,  consuming  whatever  property  will  burn 
which  lies  in  its  pathway."  Citing  Louisvilley  etc.,  R. 
W.  Co.  V.  Nitsche,  126  Ind.  229,  9  L.  R.  A.  750. 

"It  is  only  necessary  to  charge,  in  a  complaint 
which  seeks  redress  for  a  willful  injury,  that  the 
injurious  act  was  purposely  and  intentionally  com- 
mitted, with  the  intent  willfully  and  purposely  to  in- 
flict the  injury  complained  of."  Oregory,  Admr.,  v. 
Clevelandy  etc.y  R.  R.  Co.,  112  Ind.  385;  Louisville,  etc., 
R.  R.  Co.  V.  Hart,  2  Ind.  App.  130. 

"To  constitute  a  willful  injury,  the  act  which  pro- 
duced it  must  have  been  intentional,  or  must  have 
been  done  under  such  circumstances  as  evinced  a  reck- 
less disregard  for  the  safety  of  others,  and  a  willing- 
ness to  inflict  the  injury  complained  of.  It  involves 
conduct  which  is  quasi  criminal.'^  Louisville,  etc.,  R.  W. 
Co.  V.  Bnjan,  107  Ind.  51.  See  Louisville,  etc.,  R.  W.  Go. 
V.  Schmidt,  106  Ind.  73. 

In  Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301,  cited  by 
appellant's  counsel,  it  was  held  that  an  averment  that 
a  train  of  cars  was  running  "at  a  recklessly  and 
grossly  negligent  and  dangerous  rate  of  speed,"  etc., 
did  no  more  than  charge  negligeni.'e.  In  that  case  the 
court  said:  "As  a  matter  of  evidence,  proof  that  the 
misconduct  of  the  defendant  was  such  as  to  evince  an 
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utter  disregard  of  consequences,  so  as  to  imply  a  will- 
ingness to  inflict  the  injury  complained  of,  may  tend 
to  establish  willfullness  on  the  part  of  the  defendant; 
but,  to  authorize  a  recovery  on  such  evidence,  there 
must  be  suitable  allegations  in  the  complaint  to  which 
it  is  applicable." 

Appellant's  counsel  cite  the  case  of  Louisville,  etc.y 
R,  \V.  Co,  V.  NitschCy  supra,  as  sustaining  their  position 
that  the  case  at  bar  shows  appellee  liable  for  a  willful 
tort.  But  we  do  not  understand  that  case  to  declare 
the  rule  as  contended  by  appellant.  It  is  frue,  in  that 
case,  it  is  said  that  the  act  of  the  party  charged  with 
the  wrong  was  something  more  than  "culpable  neg- 
ligence," and  that  it  was  a  "positive  wrong."  That 
expression  was  used  to  characterize  the  act  of  a  rail- 
road company  which,  in  a  season  of  great  drought,  set 
out  Are  on  its  right  of  way  which  extended  over  beds 
of  turf  or  peat,  the  same  material  forming  the  surface 
of  the  body  of  adjoining  lands.  When  it  is  said  that 
the  doing  of  an  act  is  a  "positive  wrong,"  we  do  not 
understand  that  it  is  meant  that  a  positive  wrong  re- 
sults necessarilv  from  an  act  willfullv  done.  The  do- 
ing  of  certain  wrongful  acts  might  amount  to  negli- 
gence per  se,  and  still  fall  short  of  showing  the  doing 
of  a  willful  injury.  In  the  case  above  it  was  said,  that 
"it  was  a  tortuous  act  to  set  out  the  fire  which  caused 
the  plaintiff's  injury."  Thus,  it  seems  that  the  opin- 
ion characterized  the  act  as  a  positive  wrong,  and  also 
as  a  tortuous  act,  and  that  these  expressions  are  in- 
tended to  mean  the  same.  In  another  part  of  the  opin- 
ion it  is  said  that,  "One  who  is  himself  without  fault, 
has,  in  justice  and  common  fairness,  a  right  to  re- 
cover from  one  who  has  caused  him  loss  by  a  tortuous 
act."  Thus  it  appears  that  the  element  of  contribu- 
tory negligence  was  recognized  as  an  element  in  that 
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case,  which  would  not  have  been  done  in  case  of  will- 
ful injury. 

As  we  construe  the  paragraphs  of  complaint,  to  en- 
title the  appellant  to  recover  upon  his  pleadings,  the 
burden  was  upon  him  to  show,  by  a  fair  preponder- 
ance of  the  evidence,  that  the  appellee  was  negligent, 
and  that  he  himself  was  free  from  any  negligence 
proximately  contributing  to  the  injury. 

Much  of  the  evidence  as  to  the  relative  location  of 
certain  fields  that  were  burned  over,  and  as  to  the  loca- 
tion of  fences  and  buildings,  is  very  unsatisfactory  as 
it  comes  to  us  in  the  record,  for  the  reason  that  wit- 
nesses testified  by  referring  to  a  plat  that  seems  to 
have  been  used  on  the  trial,  but  which  has  not  been 
brought  up  in  the  record.  After  a  careful  reading  of 
the  evidence,  we  can  only  conclude  that  there  was  evi- 
dence upon  every  material  question  necessary  to  sus- 
tain the  finding  of  the  jury.  It  is  true,  on  some  ma- 
terial points  there  is  a  conflict,  but  this  court  cannot 
weigh  the  evidence  to  determine  where  the  preponder- 
ance lies.  The  jury  saw  the  witnesses  and  heard  them 
testify,  and  under  the  long  settled  rule,  where  there 
is  some  evidence  to  support  the  verdict,  we  cannot  in- 
terfere. The  evidence  fully  sustains  the  theory  of  the 
trial  court  that  the  wrong  committed  by  appellee,  if 
one  was  committed,  was  not  a  willful  injury.  Isler  v. 
Bland,  117  Ind.  457;  BcUue  v.  Sear,  131  Ind.  301;  see 
Cleveland,  etc.,  R.  W.  Co.  v.  Wynant,  134  Ind-  681; 
Louisville,  etc.,  B.  W.  Co.  v.  Berkey,  Admr.,  136  Ind. 
181. 

The  only  objections  urged  by  appellant's  counsel  to 
the  instructions  given  to  the  jury  by  the  court  of  its 
own  motion,  and  to  those  given  to  the  jury  at  the  re- 
quest of  appellee,  are  based  upon  appellant's  con- 
struction of  the  pleadings  and  the  evidence,  that  they 
show  a  willful  wrong,  and  not  merely  a  negligent  act. 
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From  what  has  already  been  said,  this  contention  can 
not  prevail.  -As  we  view  the  complaint  and  the  evi- 
dence, the  instructions  given  to  the  jury  correctly 
state  the  law.  The  instructions  requested  by  appel- 
lant, which  were  refused  by  the  court,  are  based  upon 
appellant's  construction  of  the  pleadings  and  evi- 
dence. The  third  instruction  requested  by  appellant 
was  as  to  appellee's  liability  in  the  event  it  should  be 
found  that  the  fire  was  started  by  some  person  other 
than  the  appellee,  but  at  his  instance  and  request. 
Without  deciding  whether  this  instruction,  as  re- 
quested, stated  the  law  correctly,  it  is  sufficient  to  say 
that  upon  the  point  mentioned  the  jury  were  in- 
structed by  the  court. 

After  careful  examination  of  all  the  instructions 
given,  we  think  that,  taken  as  a  whole,  they  contained 
a  full  and  fair  statement  of  the  law  applicable  to  the 
issue  and  the  evidence  in  the  cause. 

We  find  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed. 

Judgment  affirmed. 
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[No.  2189.    Filed  May  26,  1897.] 


Appeal  and  Error. — Waiver  of  Errors. — Errors  assigned  but  not  dis- 
cussed in  brief  are  waived,    p,  615. 

PLEADma. — Motion  to  Paragraph,  When  Properly  Overruled. — ^Amo- 
tion to  require  plaintiff  to  separate  his  complaint  into  paragpraphs  is 
properly  overruled,  where  it  states  a  cause  of  action  for  damages  on 
account  of  fraudulent  representations  in  regard  to  property  bought, 
and  also  charges  defendants  with  conversion  but  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  for  conversion,   pp.  617,  618. 

Appeal  and  Error  — Motion  to  Paragraph,  not  Available  Error. — 
The  overruling  of  a  motion  to  paragraph  a  complaint  is  not  avail- 
able errror.     p.  618. 
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From  the  Montgomery  Circuit  Court.  Affirmed. 

M.  M.  Bachelder^  for  appellants. 

Jere  West  and  Oeorge  Harney^  for  appellee. 

Henley,  J. — This  action  in  the  lower  court  was  by 
the  appellee  against  appellants.  The  complaint  was 
in  one  paragraph. 

Appellants'  counsel  discuss  but  one  alleged  error 
of  the  lower  court.  Under  the  oft  repeated  decisions 
of  this  court,  the  other  errors,  if  any,  assigned,  but  not 
discussed,  are  waived. 

It  is  contended  by  counsel  for  appellants  that  the 
"trial  court  below  erred  in  overruling  appellants'  mo- 
tion requiring  appellee  to  separate  his  complaint  into 
paragraphs."  No  objection  is  made  by  counsel  for 
appellee  to  the  sufficiency  of  the  assignment  of  errors. 

We  think  it  is  necessary  and  essential  to  a  proper 
understanding  of  the  question  involved  and  argued 
by  counsel,  to  set  out  in  this  opinion  a  copy  of  the  com- 
plaint under  which  such  question  arises.  Omitting 
the  formal  parts,  it  is  as  follows : 

"Plaintiff  complains  of  the  defendants  and  says,  that 
on  or  about  the  23d  day  of  October,  1894,  the  defend- 
ants were  the  owners  of  a  stock  of  merchandise,  con- 
sisting of  groceries,  queensware.  and  fixtures  for  con- 
ducting such  a  business,  in  the  town  of  Ladoga  in  said 
above  State  and  county,  and  that  said  stock  of  goods 
was  of  the  probable  value  of  $600.00.  And  plaintiff 
further  avers  that  the  defendants,  by  gross  misrepre- 
sentations and  by  false  and  fraudulent  means,  repre- 
sented to  plaintiff  that  the  said  stock  of  groceries  were 
of  the  value  of  $1,500.00,  which  statements  and  repre- 
sentations the  defendants  well  knew  were  false,  and 
that  the  said  stock  of  goods  were  only  of  the  value  of 
$600.00. 
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"And  plaintiff  further  avers  he  was  not  acquainted 
with  such  business  and  was  unaccustomed  to  judge  of 
the  value  of  such  articles  and  stock,  and  was  ignorant 
of  the  true  worth  of  the  same,  but  that  the  defend- 
ants were  accustomed  to  dealing  in  such  articles  and 
were  skilled  in  such  business  and  well  acquainted 
with  the  value  of  the  same.  And  plaintiff  having 
great  confidence  in  the  defendants  and  relying  on  the 
representations  made  to  him  by  them,  was  thereby  in- 
duced to  purchase  a  one-half  interest  in  said  stock  of 
goods  for  f 700.00,  paying  to  the  defendants  $400.00  in 
cash  and  giving  his  promissory  note  for  fSOO.OO,  se- 
cured by  chattel  mortgage  on  the  one-haljf  interest  in 
said  stock  of  goods,  to  be  paid  on  the  24th  day  of 
April,  1895,  and  plaintilBf  further  avers  that  he  en- 
tered into  the  possession  of  said  stock  pursuant  to 
their  agreement  and  sale,  and  that  after  learning 
something  of  the  nature  of  the  said  business,  he 
learned  of  the  fraud  and  deceit  practiced  by  de- 
fendants on  him,  but  relying  on  their  statements  that 
it  would  be  adjusted  when  the  mortgage  became  due, 
and  relying  on  the  statements  that  there  were  other 
goods  due  them  from  the  wholesale  houses  he  con- 
tinued in  said  business  with  them. 

"That  on  or  about  the  11th  day  of  May,  1895,  the 
defendants,  by  false  allegations  and  fraudulent 
means,  obtained  from  plaintiff  the  key  to  the  store- 
room where  said  business  was  conducted  and  forcibly 
and  without  plaintiff's  consent  locked  the  same  and 
refused  his  admission  to  the  same,  but  took  the  same 
and  converted  them  to  their  own  use. 

"On  account  of  said  fraudulent  sale  and  misrepre- 
sentations and  forcible  detention  of  property,  and 
for  the  loss  of  his  time  and  money,  the  plaintiff  has 
been  damaged  in  the  sum  of  one  thousand  dollars. 
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"Wherefore,  plaintiff  demands  judgment  for  one 
thousand  dollars,  and  other  relief." 

It  will  be  seen  by  the  complaint  and  the  prayer  for 
relief  thereunder,  that  the  pleader  manifestly  in- 
tended that  the  same  should  be  an  action  for  dam- 
ages on  account  of  fraudulent  representations  in  re- 
gard to  the  property  bought.  That  the  complaint  does 
this,  is  not  controverted  by  appellants,  but  it  is  con- 
tended that  an  additional  cause  of  action  is  stated  in 
the  complaint,  in  that  it  charges  the  appellants  with 
conversion.  If  sufficient  material  facts  are  stated  in 
the  complaint  upon  which  an  issue  could  have  been 
formed,  and  appellants  tried  for  conversion  of  appel- 
lee's goods,  then  appellants'  contention  might  be  well 
founded,  under  the  earlier  decisions. 

In  the  case  of  Booker  v.  Goldsborougky  44  Ind.  490, 
the  Supreme  Court  adopted  the  rule  deduced  from 
Stephens,  "That  to  render  a  pleading  double,  there 
must  be  in  substance  two  good  causes  of  action  or-de- 
fense.  The  matter  must  be  so  pleaded  that  issue  may 
be  taken  on  it;  and  as  issue  cannot  be  taken  on 
matter  that  is  immaterial,  such  matter  will  not  bring 
a  pleading  within  the  rule  against  duplicity."  Also, 
see  Hendry  v.  Hendry,  32  Ind.  349;  Smnney  v.  Nave,  22 
Ind.  178. 

In  the  case  of  Hervey  v.  Parry,  82  Ind.  263,  the  Su- 
preme Court  reversed  the  judgment  of  the  lower  court 
because  the  lower  court  overruled  the  motion  of  the 
plaintiff  to  require  the  separation  of  defendant's  an- 
swer into  three  paragraphs. 

Under  the  rule  as  adopted  by  the  Supreme  Court  in 
Booher  v.  Goldshoroufjh,  supra,  the  contention  of  appel- 
lant cannot  be  maintained  because  the  allegations  in 
the  complaint  as  to  conversion  are  immaterial,  and  do 
not  go  far  enough  to  state  a  sufficient  cause  of  action 
upon  which  an  issue  could  be  made.     Many  of  the 
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essential  averments  of  an  action  for  conversion  are 
entirely  absent  and  no  damages  are  demanded  there- 
for. But  the  error  is  not  available  for  another  rea- 
son which  counsel  for  both  appellee  and  appellant 
seem  to  have  overlooked.  The  Supreme  Court  in  the 
case  of  Wahdsh,  etc.,  R.  W.  Co.  v.  Ttooker,  90  Ind.  581, 
said:  "That  a  paragraph  of  complaint  contains  more 
than  one  cause  of  action,  justifies  a  motion  to  require 
them  to  be  stated  separately;  but  to  overrule  the  mo- 
tion is  not  available  error." 

In  the  case  of  Mansfield  v.  Shipp,  128  Ind.  55,  the 
Supreme  Court  following  the  rule  announced  in  Wa- 
bash, etc.,  R.  R.  Co.  V.  Rooker,  supra,  said:  "It  is  held  not 
to  be  error  to  oven'ule  a  motion  to  require  the  plain- 
tiff to  separately  state  and  number  his  causes  of  ac- 
tion, when  more  than  one  is  stated  in  a  paragraph." 
And  in  the  late  case  of  Richwive  v.  Presbyterian  Churchy 
etc.,  135  Ind.  80,  the  Supreme  Court,  in  an  opinion  by 
Hojvard,  J.,  says:  "Whether  the  motion  to  separate 
the  complaint  into  paragraphs  should  have  been  al- 
lowed, need  not  be  inquired  into.  The  error,  if  any,  was 
harmless;  and,  in  any  case,  could  not  avail  on  appeal." 

The  three  last  mentioned  cases  were  decided  with- 
out overruling  or  criticising  the  former  opinions  of 
the  court.  It  is  manifest  that  there  is  a  conflict  be- 
tween the  earlier  and  the  recent  decisions.  This,  how- 
ever, does  not  help  appellants,  for  from  whichever 
way  viewed  there  was  no  error  in  overruling  the  mo- 
tion. 

Judgment  affirmed. 
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LouisviLLB,  New  Albany  and    Chicago   Bailroad 

Company  v.  Eenicker. 

[No.  3195.     Filed  May  26,  1897.] 

PBAOnoE. — Special  Verdict — Motion  for  Judgment  On, — A  motion  by 
defendant  for  judgment  on  a  special  verdict  will  be  considered  as 
having  been  refiled,  where  defendant  moved  for  a  reduction  of  the 
damages  awarded  plaintiff  while  the  former  motion  was  pending, 
and  the  court  treated  it  as  still  pending  and  ruled  thereon  without 
the  withdrawal  of  the  motion  to  reduce  the  damages. 

Samb. — Verdict.^ Error  in  Assessment  of  Damages. —  New  Trial. — 
Statutory  Construction. — The  only  way  the  amount  of  damages 
named  in  the  verdict  of  a  jury  can  be  questioned,  where  the  action 
is  upon  a  contract,  or  for  the  injury  or  retention  of  property,  is  by  a 
motion  for  a  new  trial,  assigning  the  fifth  statutory  cause  as  provided 
in  section  568,  Bums'  R.  S.  1894  (559,  R.  S.  1881). 

DAMAGEa — WJien  Not  Excessive. — A  verdict  for  $400.00  against  a  rail- 
way company  for  carrying  a  young  and  inexperienced  girl  beyond 
her  station  to  a  point  where  she  could  not  safely  alight,  and  then 
instead  of  returning  to  such  station  as  promised,  carrying  her  half  a 
mile  beyond  another  station,  at  which  the  conductor  also  promised 
to  stop,  is  not,  as  a  matter  of  law,  excessive. 

From  the  Jasper  Circuit  Court.    Aflirmeds 

E.  C.  Field,  W.  S.  Kinnan,  Walter  B.  Olds  and  W. 
B.  Austin,  for  appellant. 

Simon  P.  Thompson,  for  appellee. 

COMSTOCK,  J. — ^This  case  was  reversed  in  this  court 
in  1893,  and  is  reported  in  8  Ind.  App.  404.  Subse- 
quently, an  amended  complaint  was  filed  in  the  lower 
court,  and  the  cause  put  at  issue  by  a  general  denial. 
The  theory  of  the  amended  complaint  is  that  the  ap- 
pellee was  injured  by  reason  of  the  violation  of  the 
implied  contract  made  by  appellant  to  safely  carry 
her  to  her  destination,  and  permit  her  to  alight  there. 
There  was  a  trial  by  jury,  a  special  verdict,  and  assess- 
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ment  in  favor  of  appellee  for  four  hundred  dollars, 
and  a  judgment  rendered  for  that  amount. 

The  only  errors  assigned,  urged  by  appellant,  are 
numbered  three,  four  and  five,  and  are  upon  the  fol- 
lowing grounds:  (3)  Error  in  overruling  appellant's 
motion  for  judgment  in  its  favor  on  the  special  ver- 
dict; (4)  Error  in  overruling  motion  to  change  and 
modify  the  judgment;  (5)  Error  in  overruling  appel- 
lant's motion  to  modify  the  judgment  in  this,  to  re- 
duce the  amount  of  recovery  to  fifty  dollars,  for  the 
reason  that  there  are  no  facts  found  in  the  verdict  au- 
thorizing any  judgment  for  a  larger  sum,  and  for  the 
reason  that  on  the  facts  found  in  said  special  verdict, 
the  amount  for  which  said  judgment  is  entered  is  im- 
proper. 

January  20,  1896,  the  jury  returned  the  special  ver- 
dict, on  which  verdict  appellant  moved  for  judgment  in 
its  favor.  On  January  24,  1896,  while  said  motion 
was  still  pending,  appellant  moved  the  court  for  a  re- 
duction of  the  damages  awarded  plaintiff  from  four 
hundred  dollars,  to  fifty  dollars.  March  26,  1896,  ap- 
pellant withdrew  its  motion  for  a  reduction  of  the 
amount  of  damages  awarded  appellee.  March  31,  ap- 
pellant's motion  for  a  judgment  on  the  verdict  was 
overruled  and  it  refiled  its  motion  for  a  reduction  of 
the  amount  awarded  to  fifty  dollars.  April  1,  1896, 
appellee  moved  the  court  for  judgment  in  her  favor 
on  the  special  verdict,  which  motion  was'  sustained 
and  appellant  excepted.  Appellant  then  moved  the 
court  to  reduce  the  amount  of  recovery  in  said  judg- 
ment to  fifty  dollars,  for  the  reason  that  there  were  no 
facts  found  in  the  special  verdict  authorizing  any 
judgment  for  a  larger  sum,  and  that  on  the  facts  of 
said  special  verdict  the  amount  for  which  said  judg- 
ment is  entered  is  an  improper  judgment.  Appellee 
contends  that  the  filing  of  the  motion  to  reduce  the 


MAY  TERM,  1897— Vol.  17.  621 

Louisville,  etc.,  Railroad  Ck>mpaiiy  v.  Renicker. 

amount  of  recovery  while  the  motion  before  filed  for  a 
judgment  on  the  verdict  was  undisposed  of,  amounted 
to  a  waiver  of  that  motion,  because  the  two  motions 
are  inconsistent,  and  that  as,  after  the  withdrawal  of 
the  motion  for  the  reduction  aforesaid,  the  motion  for 
judgment  was  not  refiled,  it  is  not  to  be  considered 
on  appeal. 

We  think  the  more  reasonable  view  to  take  is,  that 
inasmuch  as  the  court  treated  it  as  still  pending  in  the 
case,  and  ruled  upon  it  without  the  withdrawal  of  the 
second  motion,  that  it  should  be  considered  as  hav- 
ing been  refiled. 

Appellant's  motion  to  reduce  the  amount  of  dam- 
ages does  not  fall  within  the  fourth  or  fifth  errors  as- 
signed, for  they  refer  to  the  overruling  of  the  motion 
to  modify  the  judgment  subsequently  rendered.  Ap- 
pellee insists  that  the  overruling  of  the  motion  to 
modify  the  judgment  assigned  as  the  fourth  and  fifth 
errors,  is  not  available,  claiming  that  the  only  way 
that  the  amount  of  the  damages  named  in  the  verdict 
of  a  jury  can  be  questioned  is  by  a  motion  for  a  new 
trial,  assigning  the  fifth  cause  in  actions  on  contract, 
and  assigning  its  overruling  as  error. 

Elliott  on  Appellate  Procedure,  section  855,  says: 
"A  party  cannot  attack  the  assessment  of  damages 
unless  he  assigns  as  a  cause  for  a  new  trial  the  spe- 
cific reason  that  the  amount  awarded  is  erroneous." 

Section  856 :  "The  rule  in  this  state  is  that  in  order 
to  question  the  amount  of  damages  assessed  in  actions 
*  *  *  ca?  contractu,  the  fifth  statutory  cause  must 
be  specified." 

Said  fifth  cause  reads  as  follows  (section  559,  R.  S. 
1881) :  "Error  in  the  assessment  of  the  amount  of  re- 
covery, whether  too  large  or  too  small,  where  the 
action  is  upon  a  contract  or  for  the  injury  or  retention 
of  property." 
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There  being  no  motion  for  a  new  trial,  appellant 
did  not  pursue  the  only  method  prescribed  of  saving 
the  questions  raised  by  the  fourth  and  fifth  assign- 
ments. 

The  third  assignment,  then,  only  remains  for  our 
determination.  This  assignment  challenges  (1)  the 
sufficiency  of  the  special  verdict  to  uphold  any  judg- 
ment in  favor  of  appellee;  (2)  the  sufficiency  of  the 
special  verdict  to  uphold  the  judgment  for  the  amount 
rendered. 

It  appears  from  the  special  verdict  that  the  appel- 
lant was  a  corporation  owning  and  operating  a  rail- 
way extending  from  Delphi  to  Fair  Oaks,  Indiana,  and 
was  a  common  carrier  of  passengers.  It  owned  depots 
and  platforms  at  Delphi,  Rensselaer  and  Surray, 
which  were  safe  and  convenient  for  travelers  to  enter 
and  depart.  Its  trains  ran  daily  and  were  scheduled 
to  stop  at  Rensselaer.  It  had  authority  at  Delphi  to 
issue  tickets  to  Rensselaer.  The  appellee  bought  a 
ticket  at  Delphi  for  Rensselaer  and  paid  for  the  same 
$1.15. 

She  was  young  and  inexperienced,  traveling  alone, 
and  carrying  a  satchel  weighing  25  pounds.  She  ex- 
pected to  meet  her  parents  at  Rensselaer,  at  which 
place  they  were  that  day,  with  a  conveyance.  Her 
parents  resided  eight  miles  from  Rensselaer  and  seven 
miles  from  Surray.  She  had  friends  at  Rensselaer 
with  whom  she  expected  to  stay  and  await  an  oppor- 
tunity to  reach  home.  She  gave  up  her  ticket.  The 
car  did  not  stop  at  Rensselaer,  but  ran  about  one 
thousand  feet  beyond,  and  stopped  where  the  appel- 
lee could  not  safely  alight.  When  the  car  stopped 
she  left  her  seat  and  walked  to  the  platform  of  the  car 
for  the  purpose  of  alighting  therefrom.  The  servants 
of  defendant  promised  to  return  the  train  to  the  plat- 
form. Appellee  believed  this  and  at  the  request  of  ap- 
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pellant's  servants,  went  back  into  the  car,  but  the  train 
started  for  Chicago  and  did  not  return  to  Rensselear. 
They  promised  to  stop  at  Surray.  After  the  train  had 
proceeded  a  mile  or  two,  plaintiff  was  asked  to  elect 
between  getting  off  at  the  station  of  Surray,  or  Fair 
Oaks,   stations   next   north   of  Rensselaer,   and   she 
would  be  given  a  return  check  from  Fair  Oaks,  at 
which  station  she  would  be  required  to  wait  six  hours 
for  a  train  passing  her  back  to  Rensselaer  on  the  next 
south  bound  train,  and  the  plaintiff  decided  to  get  off 
at  Surray,  the  next  station  north  of  Rensselaer.    This 
was  the  next  station  on  the  railway  to  her  home, 
where  it  was  her  purpose  to  go  in  making  this  jour- 
ney.   That  her  brother  resided  on  a  farm  about  one 
mile  from  Surray,  and  after  purchasing  her  ticket  at 
Delphi  she  desired  and  requested  the  agent  to  sell  her 
a  ticket  to  Surray,  was  advised  by  the  agent  that  the 
train  was  not  scheduled  to  stop  there;  whereupon  she 
purchased  her  ticket  for  Rensselaer.    The  train  was 
not  stopped  at  Surray,  and  not  until  it  had  run  by  the 
station  about  a  quarter  of  a  mile.     There  the  train 
stopped  and  the  plaintiff  walked  to  the  platform  and 
the  conductor  got  off  the  car  and  assisted  her  to  alight. 
She  alighted  from  the  second  step  from  the  bottom, 
but  why  she  did  not  alight  from  the  last  step  of  the 
car  there  is  no  evidence  to  show.    When  she  alighted 
it  was  5  o'clock  a.  m.,  but  was  broad  daylight;  she 
knew  her  brother  lived  near  Surray,  and  was  well  ac- 
quainted  with   the   country   in    that   vicinity.     The 
ground  upon  which  she  alighted  was  smooth,  inclin- 
ing at  a  grade  of  one  foot  in  three  feet  from  the  end 
of  the  ties  to  a  ditch  about  six  feet  distant.    The  walk 
over  the  distance  of  this  quarter  of  a  mile  to  the  sta- 
tion was  level  and  smooth.     The  step  down  to  the 
ground  from  the  second  step  of  the  car  was  from  three 
to  four  feet.    She  was  slightly  assisted  by  the  brake- 
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man  and  alighted  upon  her  feet  and  did  not  fall  or 
strike  anything.  She  immediately  afterward  walked 
to  the  residence  of  the  station  agent,  one-half  mile 
distant,  carrying  her  valise.  There  she  left  her  valise 
and  walked  directly  to  the  house  of  one  Kenton,  a 
distance  of  half  a  mile,  and  from  there  she  walked  to 
the  residence  of  her  brother.  She  walked  without 
limping,  or  in  any  manner  indicating  that  she  had  re- 
ceived any  injury.  She  made  no  complaint  of  any  in- 
jury to  the  agent  at  Surray  with  whom  she  talked,  nor 
to  Mr.  Kenton,  nor  his  wife,  with  whom  she  visited, 
and  she  did  not  consult  any  physician  until  July  14, 
and  not  until  after  she  had  employed  an  attorney  to 
prosecute  her  case;  and  the  only  purpose  of  such  em- 
ployment was  to  qualify  the  physician  as  a  witness  in 
this  case.  There  is  no  finding  that  appellee  received 
physical.injury. 

The  amended  complaint  was  evidently  drafted  with 
a  view  of  coming  within  the  ruling  of  EvansvillCy 
etc.,  K.  R.  Co.  V.  Kyt€y  6  Ind  App.  52.  The  judgment 
on  the  special  verdict  can  only  be  upheld  on  the  theory 
of  breach  of  contract  with  aggravating  circumstances. 
The  damages  resulting,  were  caused  by  reason  of  the 
violation  of  a  contract,  which  violation  was  attended 
with  anxiety  of  mind  and  disappointment,  and  phys- 
ical inconvenience  and  discomfort  to  appellee.  The 
violation  of  the  contract  does  not  seem  to  have  been 
accompanied  by  any  extenuating  circumstances.  Ap- 
pellant concedes,  by  its  last  motion,  that  it  was  at 
fault. 

Under  all  the  circumstances  the  jury  found  four 
hundred  dollars  to  be  a  reasonable  compensation,  and 
the  trial  court  who  presided  held  that  the  finding  was 
justified.  We  cannot  say  that  the  amount  was  ex- 
cessive. 

Judgment  affirmed. 

Wiley,  C.  J.,  took  no  part. 
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The  Nobth  British  Mergaktilb  Insttrance  Company 

V.  Koontz. 

[No.  2200.    Filed  May  26,  1807.] 

Appeal  and  Erbor. — Failure  to  Discuss  Error  Assigned, — Waiver  of 
Error, — An  assignment  of  error  is  waived  by  failure  of  appellant  to 
discuss  same.    p.  626. 

Same. — Evidence. — Weight  Of, — Where  there  is  some  evidence  in  the 
record  which  fairly  supports  the  facts  found  a  judgment  will  not  be 
disturbed  on  the  ground  that  the  findings  of  the  court  are  not  sus- 
tained by  the  evidence,    pp.  626,  627. 

Practice. — Special  Finding. — Exception. — ^When  the  court,  at  the 
request  of  either  party,  makes  a  special  finding  of  facts,  and  states 
its  conclusions  of  law  thereon,  an  exception  to  the  conclusions  of 
law  is  an  admission,  for  the  purpose  of  the  motion,  that  the  facts  are 
fully  and  correctly  found,    p.  627,  ' 

Same. — Special  Finding. — Amendment  After  Jtuigment. — After  the 
court  has  made  its  finding  of  facts,  stated  its  conclusions  of  law, 
and  rendered  judgment  thereon,  such  court  has  no  power  to  amend 
and  supply  defects  in  a  special  finding  on  motion  of  one  or  the  par- 
ties, p.  627. 

Appeal  and  Error. —  Assignment  of  Error. — Special  Finding. — 
Where  there  is  a  special  finding  of  facts  and  conclusions  of  law 
thereon,  to  present  any  question  in  the  appellate  tribunal  as  to  the 
correctness  of  the  conclusions  of  law,  there  must  be  an  assignmetit 
of  error  that  the  court  erred  in  its  conclusions  of  law.  p.  628, 

From  the  Madison  Superior  Court.    Affirmed. 

m 

Bishopp  &  Scanlan,  for  appellant. 

William  A,  Kittinger  and  Edward  D,  Reardon^  for 
appellee. 

Wiley,  C.  J. — Appellee  held  a  policy  of  insurance 
issued  by  appellant,  insuring  him  against  loss  by  fire 
of  certain  personal  property  therein  described.  Be- 
fore the  expiration  of  the  policy,  and  after  the  appel- 
lee had  paid  the  full  premium  demanded  by  appellant, 
the  property  covered  by  said  policy  was  wholly  de- 
stroyed by  fire. 
Vol.  17—40 
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The  appellee  sued  the  appellant  upon  the  policy  to 
recover  for  the  loss  sustained,  and  upon  issue  being 
joined  the  cause  was  submitted  to  the  court  for  trial, 
and  at  the  request  of  appellant  the  court  made  a  spe- 
cial finding  of  facts,  stated  its  conclusions  of  law,  and 
pronounced  judgment  thereon  in  favor  of  appellee. 

There  are  six  specifications  in  appellant's  assign- 
ment of  errors,  but  none  of  them  present  any  question 
for  our  consideration  except  the  first  and  fourth,  and 
thev  are  as  follows: 

Fir^t:  The  court  erred  in  sustaining  plaintiff's  de 
murrer  to  the  second  paragraph  of  defendant's  an- 
swer. 

Fourth:  The  court  erred  in  overruling  defendant's 
motion  for  a  new  trial. 

The  first  assignment  of  error  is  waived  by  appel- 
lant's failure  to  discuss  it.  Appellant's  motion  for  a 
new  trial  was  for  the  statutory  grounds:  (1)  that  the 
findings  of  the  court  are  not  supported  by  sufllcient 
evidence,  and  (2)  that  the  findings  of  the  court  are  con- 
trary to  law. 

After  the  court  had  made  its  special  findings  of 
facts,  stated  its  conclusions  of  law  and  pronounced 
judgment  thereon,  appellant  moved  the  court  to  mod- 
ify certain  of  its  findings,  and  to  make  other  findings 
of  fact,  which  motion  was  overruled  and  appellant  ex- 
cepted. 

It  should  be  stated,  before  proceeding  further,  that 
after  the  court  had  announced  its  conclusion  of  law, 
and  before  judgment  had  been  pronounced  thereon, 
the  appellant  excepted  to  the  conclusion  of  law  as 
stated  by  the  court. 

We  have  examined  the  evidence  with  much  care, 
and  while  there  is  a  sharp  conflict,  the  findings  of  the 
<?ourt  are  fairly  sustained  by  the  evidence.  There  is  in 
the  record,  evidence  which  supports  the  findings  of 
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fact  as  made  by  the  court,  and  under  the  long  and 
well  established  rule,  this  court  will  not  examine  and 
weigh  the  evidence,  and  hence,  cannot  disturb  the 
judgment  on  that  ground.  But,  in  this  case,  there  is 
an  additional  reason  why  the  judgment  cannot  be 
disturbed  on  the  ground  that  the  findings  of  the  court 
are  not  sustained  by  the  evidence,  and  that  is,  the  ap- 
pellant waived  the  question  by  its  exceptions  to  the 
conclusions  of  law.  When  the  court,  at  the  request  of 
either  party,  makes  a  special  finding  of  facts,  and 
states  its  conclusions  of  law  thereon,  an  exception  to 
the  conclusions  of  law  is  an  admission  for  the  pur- 
pose of  the  motion  that  the  facts  are  fully  and  cor- 
rectly found.  Cfray  v.  Taylor,  2  Ind.  App.  155;  Fulp  v. 
Beaver,  136  Ind.  319;  McCrory  v.  Little,  136  Ind.  86; 
Blair  v.  Blair,  131  Ind.  194;  State,  ex  rel.  v.  Vogel, 
117  Ind.  188;  NeisUr  v.  Harris,  115  Ind.  560:  Warren 
V.  Sohn,  112  Ind.  213;  Gardner  v.  Case,  111  Ind.  494. 

In  such  case,  if  the  court  finds  and  states  the  facts 
contrary  to  the  evidence,  the  remedy  is  by  a  motion  for 
a  new  trial,  and  not  by  a  motion  to  modify  or  correct 
the  findings.  Qray  v.  Taylor,  supra;  Gardner  v.  Case, 
supra;  Quill  v.  Qallivan,  108  Ind.  235;  Dodge  v.  Pope, 
93  Ind.  480;  Bertelson  v.  Bower,  81  Ind.  512;  Ex  parte 
Walls,  73  Ind.  9^. 

Appellant^s  motion  to  modify  the  special  findings 
came  too  late.  The  court  made  its  special  findings  of 
facts,  stated  its  conclusions  of  law,  and  rendered 
judgment  thereon  on  March  3,  1896,  and  on  the  suc- 
ceeding day  the  appellant  moved  the  court  to  modify 
the  findings. 

After  the  court  has  made  its  finding  of  facts,  stated 
its  conclusions  of  law,  and  rendered  judgment 
thereon,  such  court  has  no  power  to  amend  and  supply 
defects  in  a  special  finding  on  motion  of  one  of  the 
parties.     Hartleppy.  Whiteley,  129  Ind.  576;  Hartlepp 
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V.  Whttely,  etc,  Co.  131  Ind.  54:3;  Clark  v.  State,  ex 
rel.,  125  Ind.  1;  Wray  v.  Hilly  85  Ind.  546;  Let;y  v. 
Chittenden^  120  Ind.  37;  Bunch  v.  Heart,  138  Ind.  1; 
Hilgenberg  y.Northup,  134  Ind  92. 

By  a  strict  construction,  appellant  has  not  assigned 
any  available  error  in  this  court.  True,  in  its  motion 
for  a  new  trial,  the  second  reason  assigned  therefor 
was  that  the  findings  of  the  court  are  contrary  to  law, 
and  one  of  the  assignments  of  error  is  the  alleged  error 
of  the  court  in  overruling  appellant's  motion  for  a  new 
trial. 

The  rule  seems  to  be  well  settled  in  this  State,  that 
where  there  is  a  special  finding  of  facts  and  conclu- 
sions of  law  thereon,  to  present  any  question  in  the 
appellate  tribunal  as  to  the  correctness  of  the  con- 
clusions of  law,  there  must  be  an  assignment  of  error 
that  the  court  erred  in  its  conclusions  of  law.  Nading 
V.  Elliott,  Tr.,  137  Ind.  261;  Buskirk's  Practice,  p.  205; 
1  Works  Practice  and  Pleading,  section  809;  Lewis  v. 
Haas,  50  Ind.  246;  State,  ex  rel.  v.  Bery.  50  Ind.  496; 
Selking  v.  Jones,  Admr.,  52  Ind.  409;  Hartman  v. 
Aveline,  63  Ind.  344. 

Counsel  for  appellant,  in  their  brief  have  argued 
but  two  questions :  (1)  the  action  of  the  court  in  over- 
ruling its  motion  to  modify  the  special  findings,  and 
(2)  the  weight  of  the  evidence.  As  to  the  first,  we  have 
shown  that  it  is  not  properly  presented  by  the  assign- 
ment of  error,  and  as  to  the  second,  which  is  pre- 
sented by  the  fourth  specification  of  the  assignment 
of  error,  we  have  already  disposed  of  by  saying  that 
there  is  some  evidence  in  the  record  which  fairly  sup- 
ports the  facts  found.  This  being  true,  we  cannot  dis- 
turb the  judgment  on  that  ground. 

After  a  very  careful  examination  of  the  entire  rec- 
ord, w^e  think  the  case  was  fairly  tried  and  a  correct 
conclusion  reached. 
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There  is  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed. 
Judgment  affirmed. 


Btram  et  al.  v.  Foley. 

[No.  2202.    Filed  May  26.  1897.] 

* 

Sewisrs. — Collateral  Drains. — Assessments. — Complaint  for  Collection 
of  Assessments, — Statute  Construed. — Property  abutting  on  an  alley 
through  which  a  collateral  drain  to  a  local  sewer  has  been  con- 
structed may  be  assessed  for  the  construction  of  such  local  sewer, 
under  section  8857,  Bums'  R.  S.  1894.    pp.  6S2-635, 

Same. — Assessments  for  Construction.  —  Remxmstrance.  —  Collateral 
Attack, — Section  8856,  Bums'  R.  S.  1894,  confers  upon  the  board  of 
public  works  of  the  city  of  Indianapolis  the  power  to  assess  property 
for  the  construction  of  local  sewers  and  collateral  drains,  and  also 
provides  a  remedy  for  the  property  owner  by  permitting  him  to  re- 
monstrate within  a  time  fixed  by  statute,  and  if  the  property  owner 
fails  to  avail  himself  of  his  right  to  remonstrate,  he  has  had  his  day 
in  court,  and  in  an  action  to  enforce  the  lien  of  the  assessment  he 
cannot  attack  the  assessment  by  an  answer  averring  that  his  prop- 
erty was  not  benefited,     p.  636- 

Same. — Jurisdiction  of  Board  of  Public  Works  to  Make  Assessments, 
— Collateral  Attack. — Statute  Construed. — The  assessment  for  the 
construction  of  a  sewer  in  the  city  of  Indianapolis  is  within  the 
jurisdiction  of  the  board  of  public  works,  under  the  act  of  March 
6, 1891,  and  acts  amendatory  thereto,  and  its  acts  are  conclusive,  in 
the  absence  of  fraud,  and  such  assessment  cannot  be  declared  void 
in  a  collateral  attack,   p.  637. 

Same. — Action  by  Contractor  to  Enforce  the  CoUeetion  of  Assessments. 
—Presumption  of  Regularity. — Collateral  Attack. — In  a  collateral 
attack  upon  the  right  of  a  contractor  to  enforce  the  assessment  for 
the  construction  of  a  sewer,  every  presumption  will  be  indulged  in 
favor  of  the  action  of  the  city  through  it  board  of  public  works,  and 
unless  the  complaint  discloses  a  state  of  facts  which  shows  clearly 
that  the  assessment  is  void,  its  regularity  will  be  presumed,  p.  637. 
Same. — Double  Assessment. — Statute  Construed. — Property  abutting 
on  a  street  on  which  a  local  sewer  has  been  constructed  may  be 
assessed  for  the  payment  thereof  under  sec;tion  3857,  Bums'  R.  S. 
1894,  notwithstanding  such  property  had  previously  been  assessed 
for  the  construction  of  a  sewer,    pp.  637-039. 
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From  the  Marion  Superior  CJourt.    Affirmed. 
Chas.  E.  Averill,  for  appellants. 
E.  A.  Parker^  for  appellee. 

Wiley,  C.  J. — January  19, 1894,  the  board  of  public 
works  of  the  city  of  Indianapolis,  adopted  a  resolu- 
tion declaring  the  necessity  of,  and  providing  for  the 
construction  of  a  local  sewer.  That  resolution  was 
as  follows: 

"Resolved,  by  the  board  of  public  works  of  the 
city  of  Indianapolis,  that  the  construction  of  a  local 
sewer  intended  and  adapted  only  for  local  use  by  the 
property  holders  whose  property  abuts  thereon,  and 
not  intended  or  adapted  for  receiving  sewage  from 
collateral  drains,  be,  and  the  same  is  hereby  ordered 
in  and  along  the  following  streets  and  alleys,  to- wit:" 

Then  follows  a  description  of  the  route  of  the  main 
and  lateral  sewers,  and  the  character  of  the  proposed 
work. 

The  proceedings  were  had  under  the  act  approved 
March  6,  1891,  and  the  amendatory  acts  thereto,  pro- 
viding for  the  incorporation  and  government  of  cities 
having  more  than  one  hundred  thousand  population 
according  to  the  United  States  census  last  preceding 
the  original  act.  Such  proceedings  were  had  before 
the  board  of  public  works  as  that  the  contract  for 
the  construction  of  said  sewer  was  let  to  the  appellee, 
who  completed  the  work  to  the  approval  and  accept- 
ance of  the  board.  Certain  property  owned  by  appel- 
lant, Norman  S.  Byram,  was  assessed  for  the  construc- 
tion of  the  sewer,  and  the  appellee  prosecuted  his  ac- 
tion below  to  enforce  the  lien'  of  the  assessment  and 
to  recover  judgment  for  the  amount  found  to  be  due. 

It  is  not  necessary  to  set  out  the  complaint  at 
length,  as  it  is  enough  to  say  that  it  sets  out  in  detail 
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all  the  acts  and  orders  of  the  board  fixing  the  lien  on 
appellants'  property,  and  is  accompanied  by  a  copy  of 
the  original  resolution,  specifications  and  plans/  the 
assessments,  and  a  plat  as  exhibits  thereto.  The  ap- 
pellants attacked  the  sufficiency  of  the  complaint  by  a 
demurrer,  which  was  overruled,  and  they  excepted. 
They  then  answered  in  two  paragraphs:  (1)  general 
denial;  (2)  that  the  lots  owned  by  appellant,  Norman 
S.  Byram,  and  against  which  it  was  sought  to  enforce 
a  lien,  were  situated  on  Illinois  street  in  said  city,  in 
which  said  street,  prior  to  the  letting  of  the  contract 
for  the  construction  of  the  sewer  in  question,  a  local 
sewer  had  been  constructed  by  the  authority  of  said 
city,  adequate  for  the  use  of  the  property  on  said  Illi- 
nois street,  including  the  lots  of  appellant  described 
in  the  complaint.  It  was  further  averred  in  the  an- 
swer that  the  sewer  for  which  an  assessment  was 
sought  to  be  enforced  was  a  local  sewer,  and  that  no 
plat  of  any  district  to  be  drained  by  said  sewer  was 
ever  made,  or  caused  to  be.  made  by  the  board  of  pub- 
lic works  of  said  city,  nor  was  any  attempt  ever  made 
to  require  any  other  property  fronting  on  said  Illinois 
street  to  pay  or  become  liable  for  any  part  or  portion 
of  the  cost  of  said  sewer,  "but  that  said  lots  owned 
as  aforesaid  by  said  defendant,  Norman  S.  Byram, 
were  and  are  the  only  lots  abutting  on  said  Illinois 
street  against  which  an  assessment  was  made  for  said 
sewer.'' 

The  appellee  demurred  to  this  second  paragraph  of 
answer,  which  demurrer  was  sustained  and  appel- 
lants excepted.  The  overruling  of  the  demurrer  to  the 
complaint,  and  the  sustaining  of  the  demurrer  to  the 
second  paragraph  of  answer  are  the  only  errors  as- 
signed. 

As  substantially  the  same  question  is  raised  by  each 
assignment  of  error,  they  may  both  be  considered  to- 
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gether.  The  real  question  to  be  decided  is  fairly  and 
forcibly  stated  by  counsel  for  appellants  in  his  brief 
asfdUows: 

"Had  the  board  of  public  works  *  *  *  in 
1894,  and  under  the  provisions  of  the  statute  then  in 
force,  the  power  and  authority  to  assess  the  property 
on  Illinois  street  for  the  payment  of  a  sewer  in  Ten- 
nessee street,  by  including  in  the  original  resolution, 
and  all  subsequent  proceedings,  a  small  collateral 
drain,  and  thus  bring  within  the  scope  of  the  assessing 
•power,  property  not  benefited  by  the  proposed  sewer 
for  the  reason  that  it  was  situate  upon  another  street 
parallel  to  the  one  upon  which  the  proposed  local 
sewer  was  to  be  constructed?'' 

For  the  solution  of  this  question,  we  must  look,  pri- 
marily, to  the  statute  itself.  By  the  act  approved 
March  6,  1891,  and  the  amendatory  acts  thereto,  pro- 
vision is  made  whereby  the  board  of  public  works  of 
the  city  of  Indianapolis  are  authorized  to  have  con- 
structed two  specific  kinds  of  sewers. 

Section  3856,  Burns'  R.  S.  1894  (6898,  Horner's  R.  S. 
1896),  provides,  generally,  for  the  construction  of  sew- 
ers. Section  3857,  Burns'  R.  S.  1894  (6899,  Horner's 
R.  S.  1896),  is  as  follows:  "Whenever  any  such  sewer 
shall,  from  its  size  and  character,  be  intended  and 
adapted  only  for  local  use  by  property  holders  along 
the  line  of  the  street  or  alley  on  which  it  is  con- 
structed, and,  in  the  opinion  of  such  board,  it  is  not 
intended  or  adapted  for  receiving  sewage  from  col- 
lateral drains,  then,  and  in  that  case,  the  whole  cost 
of  said  sewer,  and  all  appurtenances  shall  be  paid  for 
by  the  holders  of  property  abutting  on  the  street,  alley 
or  public  highway,  on  which  said  sewer  shall  have 
been  constructed.  The  cost  of  such  sewer  shall  be  esti- 
mated according  to  the  total  number  of  square  feet  of 
property  abutting  on  the  line  of  said  sewer,  and  such 
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cost  shall  be  apportioned  on  the  lands  or  lots  abutting 
thereon,  in  the  proportion  that  their  area  bears  to  the 
total  assessed  area." 

Section  3858,  Burns'  R.  S.  1894  (6900,  Horner's  R. 
S.  1896),  provides  for  the  construction  of  general  sew- 
ers embracing  a  certain  area  or  a  fixed  district,  and  all 
the  property  within  such  area  or  district  is  made  liable 
to  an  assessment  for  the  construction  of  the  work.  In 
the  present  case  the  original  resolution  adopted  by  the 
board  of  public  w^orks  fixed  the  character  of  the 
sewer  for  the  construction  of  which  the  appellants' 
property  was  assessed.  The  proposed  improvement, 
under  the  express  provisions  of  the  statute,  was  local 
in  its  character,  and  hence  the  powers  of  the  board 
of  public  works  to  assess  property  for  its  construc- 
tion was  governed  and  must  be  controlled  by  section 
3857,  supra,  and  we  must  look  to  that  section  for  the 
power  and  authority  of  the  board  of  public  works  to 
assess  appellants'  property. 

If  the  complaint  does  not  affirmatively  show  that 
appellants'  property  abuts  upon  the  line  of  the  sewer 
or  upon  the  line  of  a  collateral  thereto,  then  such 
property  was  not  subject  to  assessment  for  its  con- 
struction, and  if  such  be  the  fact,  then  the  complaint 
did  not  state  a  cause  of  action  against  the  appellants. 
If,  however,  it  does  appear  from  the  complaint  and  the 
exhibits  thereto  that  the  appellant's  property  did  abut 
upon  the  proposed  sewer,  or  one  of  the  collaterals 
thereto,  then  such  property  was  subject  to  assess- 
ment and  the  complaint  was  good,  unless  there  is 
some  exception  to  the  general  rule.  The  route  of  the 
sewer,  as  fixed  by  the  original  resolution,  and  as  spe- 
cifically described  in  the  complaint,  is  as  follows:  "Be- 
ginning in  the  center  of  Tennessee  street  at  the  north 
line  of  St.  Clair  street,  then  extending  north  in  Ten- 
nessee street  to  the  south  line  of  Seventh  street;  also 
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beginning  at  the  center  of  Tennessee  street  and  ex- 
tending east  in  each  of  First  street,  Third  street, 
Fourth  street,  Fifth  street,  and  Sixth  street,  to  the 
first  alley  east  of  Tennessee  street;  also  beginning  in 
the  center  of  Tennessee  street  and  extending  east  in 
the  first  alley  north  of  Sixth  street  to  the  first  alley 
east  of  Tennessee  street,  then  north  in  said  alley  to  the 
south  property  line  of  Seventh  street;  also  beginning 
in  the  center  of  Tennessee  street  and  extending  west 
along  the  south  line  of  Seventh  street  to  a  point  195 
feet  west  of  the  west  property  line  of  Tennessee 
street." 

Th  appellants'  property  is  described  in  the  assess- 
ment roll  and  in  the  complaint  as  "Lot  number  three, 
and  the  south  half  of  lot  number  two,  in  block  29,  of 
Drake's  addition  to  the  city  of  Indianapolis."  From 
the  allegations .  of  the  complaint  and  the  exhibits 
therewith  filed,  it  clearly  appears  that  appellants' 
property  fronts  on  Illinois  street,  and  extends  west- 
ward from  the  west  line  of  Illinois  street  to  the  south 
line  of  the  alley  running  north  and  south  between  Illi- 
nois and  Tennessee  streets.  A  collateral  to  the  main 
sewer  is  described  both  in  the  original  resolution  and 
the  complaint  as  beginning  in  the  center  of  Tennessee 
street,  extending  eastward  through  the  next  alley 
north  of  Sixth  street  to  the  first  alley  east  of  Tennes- 
see street  and  thence  north  in  said  alley  to  the  south 
property  line  of  Seventh  street. 

It  clearly  appears  from  these  averments,  descrip- 
tions, and  exhibits,  that  appellants'  property  abuts 
on  the  alley  leading  south  from  the  south  property  line 
of  Seventh  street  between  Illinois  and  Tennessee 
streets  along  which  the  collateral  to  said  sewer  last 
above  described  was  constructed. 

We  must  hold,  therefore,  that  the  appellants'  prop- 
erty was  within  the  plain  letter  of  the  statute  subject 
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to  assessment,  on  the  ground  that  the  sewer  for  which 
it  was  assessed  was  a  local  one,  and  the  property  of 
the  appellant,  Norman  S.  Byram,  abutted  upon  an 
alley  through  which  one  of  its  collaterals  was  con- 
structed. 

Referring  to  the  statute  under  which  the  sewer  in 
controversy  Was  constructed,  appellants'  learned 
counsel  insist  that  it  was  the  intention  of  the  legis- 
lature to  impose  such  restrictions  upon  the  board  of 
public  works  that  it  could  not  bring  within  reach  of 
the  assessment,  property  which  would  not  be  bene- 
fited by  the  proposed  work,  and  also  to  prevent  an 
unjust  burden  from  being  placed  upon  property.  In 
this  contention  counsel  are  probably  correct.  It  is  a 
well  established  rule  that  in  the  construction  of  stat- 
utes it  is  the  prime  object  to  ascertain  and  carry  out 
the  purpose  of  the  legislature  in  enacting  them,  dtp 
of  Evansville  v.  Summers,  108  Ind.  189,  and  cases  there 
cited. 

The  statute  under  which  these  proceedings  were 
had  is  a  remedial  statute,  and,  as  was  said  in  State  v. 
CantoUy  43  Mo.  48,  "It  is  an  established  rule,  appli- 
cable to  the  construction  of  all  remedial  statutes,  that 
cases  within  the  reason  though  not  the  letter  of  a 
statute  shall  be  embraced  by  its  provisions;  and 
cases  not  within  the  reason,  though  within  the  letter, 
shall  not  be  taken  to  be  within  the  statute." 

In  City  of  Evansville  v.  Summ^crs,  supra,  this  rule 
was  quoted  with  approval  by  the  Supreme  Court. 

In  so  far  as  the  facts  appear  by  the  record  in  the 
case  now  in  hand,  it  was  both  within  the  letter  and 
reason  of  the  statute  that  an  assessment  should  be 
made  upon  appellants'  property  for  the  construction 
of  the  sewer.  It  is  the  letter  of  the  statute  that  prop- 
erty abutting  upon  such  sewer  shall  be  assessed  for  its 
construction,  and  it  is  certainly  within  the  reason  of 
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the  statute  that  such  assessment  should  be  made.  It 
is  not  denied  by  appellants'  counsel  that  appellants' 
property  does  abut  upon  the  alley  through  which  a 
collateral  of  the  main  sewer  passes,  but  he  avers  in 
his  answer  that  the  construction  of  the  sewer  did  not 
benefit  his  property,  for  the  reason  that  a  local  sewer 
had  theretofore  been  constructed  along  Illinois  street, 
upon  which  his  said  property  fronts,  adequate  for  the 
use  of  his  said  lots,  etc. 

After  the  work  has  been  done  and  assessments 
made,  it  is  too  late  to  interpose  the  defense  that  the 
improvement  did  not  benefit  the  property  against 
which  the  assessments  were  made.  Section  3856, 
(6898),  supra,  provides  a  remedy  for  the  property 
owner  by  permitting  him  to  remonstrate,  if  he  do  so 
within  the  time  fixed  by  the  statute,  and  if  he  fail  to 
do  so  he  must  abide  the  decision  of  the  board  of  public 
works. 

In  the  language  of  the  statute,  "Such  action  shall 
be  final  and  conclusive  upon  all  owners  or  holders  of 
property  •  ♦  ♦  intended  to  be  drained  and  as- 
sessed for  the  construction  of  said  sewer." 

The  board  of  public  works  in  the  city  of  Indian- 
apolis, under  the  act  of  March  6, 1891,  and  the  amend- 
atory acts  thereto,  is  clothed  with  power  "to  lay 
out,  design,  order,  contract  for  and  execute  the  con- 
struction, alteration  and  maintenance  of  all  public 
drains  or  sewers."  etc. 

The  statute  further  confers  the  power  upon  such 
board  to  assess  property  for  the  construction  of  such 
drains  and  sewers,  and  if  the  property  owner  fails  to 
avail  himself  of  his  right  to  remonstrate,  he  has  had 
his  day  in  court,  and  in  an  action  to  enforce  the  lien  of 
the  assessment  he  cannot  attack  the  assessment  by 
an  answer  averring  that  his  property  was  not  bene- 
fited.   This  would  be  a  collateral  attack,  and  it  has 
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been  uniformly  held  in  this  State  that  it  is  not  avail- 
able. 

The  assessment  for  the  construction  of  a  sewer  in 
the  city  of  Indianapolis  is  within  the  jurisdiction  of 
the  board  of  public  works  under  the  act  of  March  6, 
1891,  and  the  amendatory  acts  thereto,  and  its  acts 
are  conclusive,  in  the  absence  of  fraud,  and  such  as- 
sessment can  not  be  declared  void  in  a  collateral  at- 
tack.   See  Jackson  v.  Smithy  120  Ind.  520. 

In  a  collateral  attack  upon  the  right  of  a  con- 
tractor to  enforce  the  assessment  for  the  construction 
of  a  sewer,  every  presumption  will  be  indulged  in 
favor  of  the  action  of  the  city  through  its  board  of 
public  works,  and  unless  the  complaint  discloses  a 
state  of  facts  which  show  clearly  that  the  assessment 
is  void,  their  regularity  will  be  presumed.  City  of 
Elkhart  v.  Wickwire,  121  Ind.  331. 

The  only  remaining  question  which  the  appellant, 
Norman  S.  Byram,  discusses  is  that  his  second  para- 
graph of  answer  averred  that  his  property  had  pre- 
viously been  assessed  for  the  construction  of  a  sewer, 
and  that  the  subsequent  assessment  constituted  a 
double  assessment,  and  for  that  reason  the  board  of 
public  works  had  no  power  to  assess  it  again,  and 
that  the  latter  assessment,  for  that  reason,  is  void. 

A  simple  illustration  will  make  plain  that  in  this 
contention  appellant  is  without  support  either  in  rea- 
son or  authority.  Suppose  appellant  owned,  in  the 
city  of  Indianapolis,  an  unplatted  square  of  ground, 
and  that  it  was  bounded  on  all  four  sides  by  streets; 
that  along  one  of  the  streets  a  sewer  had  been  c<m- 
structed,  and  his  property  had  been  assessed  there- 
for; that  subsequently  a  sewer  should  be  constructed 
along  the  street  on  the  opposite  side  of  the  square,  it 
could  not  be  contended,  upon  any  reasonable  hypoth- 
esis within  the  letter  and  meaning  of  the  statute,  that 
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his  property  could  not  be  assessed  for  its  construc- 
tion. 

The  statute  says  "The  whole  cost  of  said  sewer  and 
all  appurtenances  shall  be  paid  for  by  the  holders  of 
property  abutting  on  the  street,  alley  or  public  high- 
way on  which  said  sewer  shall  have  been  con- 
structed." 

In  this  case  appellant^s  property  fronts  on  Illinois 
street,  and  it  had  been  assessed  for  the  construction 
of  a  sewer  on  that  street.  His  property  also  runs 
back  towards  Tennessee  street,  to  an  alley,  and  along 
that  alley  the  board  of  public  works  has  constructed 
another  sewer  and  assessed  his  property.  The  prop- 
erty abutting  on  that  alley  comes  within  the  letter  of 
the  statute  and  clothes  the  board  of  public  works  with 
authority  to  assess  it.  It  may  be  a  hardship,  and  ap- 
pear unreasonable  and  unjust  that  appellant's  prop- 
erty should  be  subjected  to  a  second  or  double  assess- 
ment for  sewer  purposes,  but  the  remedy  is  not  in  the 
courts,  but  in  the  legislative  branch  of  the  govern- 
ment. 

In  Cobtim  v.  Bossert,  13  Ind.  App.  359,  this  court, 
speaking  by  Reinhard,  C.  J.,  said:  "The  power  in  the 
officers  to  determine  when  they  should  act  in  the  prem- 
ises carries  with  it  the  power  to  determine  how  fre- 
quently they  shall  act.  The  power  is  a  continuing 
one,  just  as  is  the  power  to  determine  when  a  street 
should  be  improved.  ♦  ♦  ♦  The  power  to  order 
the  construction  of  a  sewer  for  drainage  rests  upon 
the  same  ground  as  that  of  ordinary  street  improve- 
ments. The  necessity  for  a  sewer,  like  the  necessity 
for  a  street  improvement,  must  be  determined  by  the 
municipal  officers,  and  comes  within  their  discretion. 
Unless  it  can  be  said  that  this  discretion  has  been 
abused,  courts  cannot  intervene.  *  *  *  It  is  proper 
to  say  that  we  think  a  great  hardship  has  been  im- 
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posed  upon  the  appellants  in  this  instance  by  what 
practically  amounts  to  a  double  assessment  upon  the 
whole  area  of  their  property.  The  remedy  for  such 
hardships,  however,  must  be  sought  in  the  legislature 
and  not  in  the  courts.'^ 

The  averments,  therefore,  of  appellants'  second  par- 
agraph of  answer,  setting  up  the  double  assessment 
on  their  property,  under  the  statute  and  the  author- 
ities, do  not  make  the  answer  good,  and  there  was  no 
error  in  sustaining  the  demurrer  thereto. 

Judgment  affirmed. 


The  Singer  MANUFACTURiNa  Company  v.  Sults. 

[No.  2204.     Filed  May  26,  1897.] 

EVIDENCE. —ParoZ  Testimony  not  Admissible  to  Vary  Written  Con- 
fracf. — Parol  testimony  is  not  admissible  to  vary  the  terms  of  a 
written  contract  which  is  complete  in  itself  and  free  from  ambiguity. 

From  the  Noble  Circuit  Court,    Reversed. 
Levi  W.  Welker,  for  appellant. 
Thomas  M.  Edls,  for  appellee. 

CoMSTOCK,  J. — This  was  an  action  brought  by  ap- 
pellant against  the  appellee  to  recover  possession  of  a 
sewing  machine.  Appellee  answered  the  complaint 
by  a  general  denial.  Prior  to  bringing  the  action,  to- 
wit :  on  the  17th  .day  of  May,  1895,  appellant,  by  writ- 
ten contract,  had  sold  the  machine  in  controversy  to 
appellee,  by  the  terms  of  which  contract  the  title  to 
the  machine  was  to  remain  in  appellant  until  it  was 
fully  paid  for,  and  upon  failure  of  appellee  to  pay  for 
the  same  as  provided  in  said  contract,  appellant  was 
entitled  to  its  immediate  possession.    The  cause  was 
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submitted  to  the  court  for  trial,  and  the  court  found 
that  the  machine  was  the  property  of  appellee,  and 
that  she  was  entitled  to  the  possession  thereof.  Ap- 
pellant filed  a  motion  for  a  new  trial,  which  was  over- 
ruled and  excepted  to.  This  ruling  is  assigned  as 
error. 

The  written  contract  entered  into  between  appel- 
lant and  appellee  for  the  sale  and  purchase  of  the 
machine  was  read  in  evidence.  Appellee  admitted 
that  she  had  made  but  one  payment,  and  that  she  re- 
fused to  make  any  further  payments.  It  was  also  ad- 
mitted upon  the  trial  that  appellant  made  demand  of 
appellee  for  the  machine  before  the  commencement 
of  the  action.  Appellee  was  permitted,  over  the  ob- 
jection of  the  appellant,  to  testify  that  before  the  writ- 
ten contract  of  sale  was  entered  into,  it  was  agreed 
between  appellant  and  appellee  that  if  appellee  would 
purchase  the  machine  and  her  husband,  who  was  ab- 
sent, should  be  dissatisfied  with  the  purchase,  and 
would  not  approve  of  the  same,  that  the  appellant 
would  return  an  old  machine  it  received  in  part  pay- 
ment for  the  machine  in  suit,  and  the  money  deliv- 
ered by  appellee  to  appellant,  and  take  away  the  ma- 
chine in  controversy.  After  appellee  had  testified  to 
this  parol  agreement,  appellant  moved  to  strike  out 
that  part  of  her  testimony  in  regard  to  any  verbal 
agreement  made  before  or  at  the  time  of  the  making 
of  the  written  contract  upon  the  ground  that  the  en- 
tire agreement  was  merged  in  the  written  contract, 
and  that  the  evidence  would  only  teijd  to  modify  the 
terms  of  the  written  contract.  The  motion  was  over- 
ruled and  appellant  excepted.  The  same  objections 
were  made  to  two  other  witnesses'  testimony  stating 
the  conversation  that  took  place  at  the  time  of  the 
execution  of  the  written  contract  between  the  appel- 
lant and  appellee. 
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It  is  insisted  by  appellant  that  this  ruling  is  erro- 
neous ;  the  contract  is  full  in  its  -terms,  and  free  from 
ambiguity. 

In  Hostetter  v.  Auman,  119  Ind.  7,  the  court  says: 
"If  there  is  one  question  better  settled  than  an- 
other by  numerous  decisions  of  this  court,  that  ques- 
tion is,  that  when  a  written  contract  is  executed  all 
previous  negotiations  and  understandings  are  merged 
in  the  writing,  and  parol  evidence  cannot  be  intro- 
duced to  vary  or  control  its  legal  effect.  The  writing 
which  the  witness  Booker  executed  to  the  appellant 
evidenced  a  sale  of  one  hundred  and  six  oak  trees  on  a 
certain  tract  of  land,  by  the  said  witness  to  the  appel- 
lant; it  stated  the  consideration  and  its  payment.  It 
was  not  competent  to  prove  by  the  witness  his  under- 
standing of  the  legal  effect  of  the  writing,  whether 
he  understood  it  to  be  a  receipt  or  a  contract,  nor  to 
whom  he  supposed  he  was  selling  the  timber;  nor  was 
it  competent  to  prove  by  the  appellee,  either  to  con- 
tradict the  writing  or  to  control  its  legal  effect,  former 
negotiations  which  he  had  had  with  the  appellant  or 
with  Booker."  See,  also,  Diten  v.  Johnson,  117  Ind. 
512,  3  L.  R.  A.  308;  Fordice  v.  Scribner,  108  Ind.  85,  and 
authorities  there  cited. 

Where  a  contract  is  complete,  it  cannot  be  ex- 
plained, modified  or  changed  by  inserting  any  condi- 
tions by  parol.  Brunson  v.  Henry,  140  Ind.  455;  Ste- 
vens t.  Flannagan,  131  Ind.  122;  The  Western  Paving 
and  Supply  Co.  v.  Citizens  Street  R.  R.  Co.,  128  Ind. 
525;  Conant  v.  The  National  State* Bank  of  Terre 
Haute,  121  Ind.  323;  Pickett  v.  Oreen,  120  Ind.  584; 
Stewart  v.  Babhs,  120  Ind.  568. 

The  claim  made  by  appellee  that  just  before  the  ex- 
ecution of  the  written  contract  it  was  agreed  that  if 
her  husband  should  not  be  satisfied  with  the  contract 
Vol.  17—41 
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and  sale,  appellant  was  to  return  to  appellee  the  old 
machine  and  take  the  new  one.  This  was  a  promise  to 
be  performed  at  a  future  time,  and  when  the  parties 
entered  into  the  written  contract  all  such  negotiations 
were  merged,  although  they  were  wrongfully  made 
with  the  intention  to  deceive,  and  fraud  could  not  be 
predicated  thereon.  Broitn  v. Russell  &  Co.,  105  Ind.  46; 
Ice  V.  Ball,  102  Ind.  42;  Burt  v.  Bowles,  69  Ind.  1. 

In  Bethell  y.Bethell,  92  Ind.  318,  the  court  says:  "It  is 
true  a  promise  to  do  a  thing  in  the  future  is  not  fraud, 
although  there  may  be  no  intention  of  fulfilling  the 
promise;  for  fraud  consists  in  the  misrepresentation  of 
an  existing  fact.'' 

Appellee  testified  upon  cross-examination  that  she 
understood  it  was  by  the  terms  of  the  written  contract 
that  she  purchased  the  machine.  The  contract  was 
entered  into  after  appellee  had  been  informed  that  the 
Singer  people  could  not  leave  a  machine  on  trial ;  that 
if  she  wished  it  she  would  have  to  make  the  purchase. 

Appellee  insists  that  the  ruling  of  the  court  was  cor- 
rect, and  cites  in  support  thereof  Stevens'  Digest  of 
Evidence,  105,  108;  Abbott's  Trial  Evidence,  294; 
2  Wharton's  Evidence,  sections  927,  1067,  and  notes; 
1  Greenleaf  Evidence,  section  284;  Deering  v.  Thorn, 
29  Minn.  120;  Chapin  v.  Dobson,  78  N.  Y.  74;  Welz  v. 
Radius,  87  Ind.  1;  Singer  Mfg.  Co.  v.  Forsyth,  108  Ind. 
334. 

In  Singer  Mfg.  Co.  v.  Forsyth,  supra,  Mitchell,  J., 
speaking  for  the  court,  says:  "The  rule  that  a  formal 
written  contract,  which  appears  to  be  complete,  will 
be  presumed  to  be  the  repository  of  the  final  inten- 
tions of  the  parties,  in  regard  to  the  subject-matter  of 
the  agreement,  and  that  it  excludes  proof  of  any  prior 
or  contemporaneous  parol  stipulations  which  would 
contradict  the  writing,  is  abundantly  settled,  and 
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should  not,  on  account  of  its  importance,  be  relaxed 
in  any  degree." 

The  learned  court  quotes  from  Lord  Coke  in  Rut- 
land's CasCy  5  Coke's  E.  26 :  "It  would  be  inconvenient, 
that  matters  in  writing  made  by  advice  and  on  con- 
sideration, and  which  finally  import  the  certain  truth 
of  the  agreement  of  the  parties  should  be  controlled 
by  averment  of  the  parties  to  be  proved  by  the  uncer- 
tain testimony  of  slippery  memory.  And  it  would  be 
dangerous  to  purchasers  and  farmers,  and  all  others 
in  such  cases,  if  such  nude  averments  against  matter 
in  writing  should  be  admitted." 

Proceeding,  the  learned  judge  says:  "The  rule, 
however,  has  no  application  to  a  case  in  which  it  ap- 
pears from  the  writing  itself  that  it  does  not  contain 
the  whole  agreement  between  the  parties,  nor  does  it 
operate  to  exclude  proof  of  collateral  or  superadded 
agreements,  provided  the  agreements  so  sought  to  be 
proved  be  not  inconsistent  with  the  writing.  In  such 
cases  parol  evidence  of  the  collateral  matter  is  ad- 
missible to  the  extent  that  it  does  not  specially  add 
to,  or  contradict,  or  where  it  is  necessary  to  complete, 
the  original  contract." 

In  the  case  last  mentioned,  the  court  held  that 
parol  proof  was  admissible  because  the  bond  sued  on, 
failing  to  state  any  consideration,  was  incomplete  on 
its  face,  and  because  the  irresistible  implication  aris- 
ing upon  the  face  of  the  bond,  indicated  that  it  was 
collateral  to  some  other  contract  which  must  be  ascer- 
tained in  order  to  determine  the  subject-matter  to 
which  it  should  be  applied  and  the  consideration  apon 
which  it  was  made. 

We  understand  the  authorities  to  go  to  the  extent 
that  the  existence  of  any  separate  oral  agreement  on 
which  a  document  is  silent  and  which  is  not  incon- 
sistent with  its  terms,  or  where  the  written  instru- 
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ment  itself  is  incomplete  or  ambiguous,  parol  evidence 
may  be  introduced  to  prove  such  contemporaneous 
oral  agreement.  This  doctrine,  carried  to  its  utmost 
limits,  was  applied  in  Welz  v.  RodiuSj  supra^  where  the 
authorities  illustrating  the  rule  are  collected. 

The  effect  of  the  rulings  of  the  court  below  com- 
plained of  was  to  permit  the  admission  of  oral  testi- 
mony to  vary  the  terms  of  a  written  contract,  which 
was  complete  in  itself  and  free  from  ambiguity,  and 
this  ruling,  in  the  opinion  of  the  court,  was  error. 

Reversed,  with  instructions  to  sustain  the  motion 
for  a  new  trial. 


The  Pacific  Mutual  Life  Insurance  Company 

V,  Turner. 

[No.  2,221.     FUed  May  26,  1897.] 

Pleading. — Complaint  on  Accid^t  Policy,  — In  a  complamt  on  a  policj 
of  accident  insurance  an  allegation  that  '*the  said  plaintiff  has  fully 
complied  with  his  contract  with  said  defendant  to  be  performed  by 
said  plaintiff,"  sufficiently  alleges  that  plaintiff  had  performed  aU 
the  conditions  on  his  part.    p.  645, 

Appeal  and  Error. — Harmless  Error. — Error,  if  any,  in  sustaining 
a  demurrer  to  paragraphs  of  answer  is  harmless  where  all  the  facts 
set  up  therein  are  provable  under  the  general  denial  which  is  also 
pleaded,  p.  646. 

SPECLA.L  Verdiot.— Failure  to  Find  Material  Fact, — Accident  Insur- 
ance.— A  special  verdict  in  an  action  on  a  policy  of  accident  insur- 
ance which  did  not  find  the  period  for  which  the  policy  was  issued, 
or  that  the  policy  was  in  force  at  the  time  of  the  accident,  is  not 
sufficient  to  sustain  a  judgment   p.  646. 

From  the  Monroe  Circuit  Court.  Reversed. 

H.  C.  Duncan  and  I.  C.  Batman^  for  appellant. 

W,  M.  Louden  and  T,  J.  Louden,  for  appellee. 
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Black,  J.-^The  appellee  sued  the  appellant  upon  a 
policy  of  accident  insurance.  A  demurrer  to  the  com- 
plaint for  want  of  sufficient  facts  was  overruled.  It 
U  suggested  by  counsel  for  the  appellant  that  it  was 
not  sufficiently  shown  by  the  complaint  that  the  ap- 
pellee had  performed  all  conditions  precedent  con- 
tained in  the  policy.  The  statute,  section  373,  Burns' 
R.  S.  1894  (370,  Horner's  R.  S.  1896),  provides:  "In 
pleading  the  performance  of  a  condition  precedent  in 
a  contract,  it  shall  be  sufficient  to  allege,  generally, 
that  the  party  performed  all  the  conditions  on  his 
part.  If  the  allegation  be  denied,  the  facts  showing 
a  performance  must  be  proved  on  the  trial." 

The  complaint  before  us  contained  an  allegation  as 
follows:  "The  said  plaintiff  has  fully  complied  with 
his  contract  with  said  defendant  to  be  performed  by 
said  plaintiff." 

It  is  insisted  on  behalf  of  the  appellant  that  this  is 
not  a  sufficient  compliance  with  the  statute  to  relieve 
the  appellee  from  making  specific  allegations  of  per- 
formance with  the  particularity  required  at  common 
law. 

It  is  not  necessary  to  use  the  exact  words  of  the 
statute  in  pleading  performance  of  conditions  prece- 
dent; it  is  sufficient  if  language  of  substantially  the 
same  meaning  be  employed.  In  Aetna  Ins,  Co.  v.  Kit- 
tles, 81  Ind.  96,  the  use  of  the  words  "duly  fulfilled" 
instead  of  the  statutory  word  "performed"  was  held 
sufficient. 

It  is  not  a  forced  construction  of  the  language  of  the 
complaint  to  regard  it  as  alleging  that  the  plaintiff 
acted  in  accordance  with  the  requirements  of  the  con- 
tract to  be  performed  by  him.  He  could  not  have 
fully  complied  with  his  contract  to  be  performed  by 
him  without  having  performed  all  its  conditions  on 
his  part. 
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No  other  objection  to  the  complaint  is  suggested  on 
behalf  of  the  appellant.  This  objection  does  not  seem 
to  be  sufficient  for  the  reversal  of  the  judgment. 

The  appellant  answered  in  four  paragraphs,  the 
first  being  a  general  denial. 

The  court  sustained  a  demurrer  to  the  second,  third 
and  fourth  paragraphs.  In  these  rulings  there  was 
no  available  error;  for  all  of  these  paragraphs  simply 
alleged  that  the  appellee's  injury  was  occasioned  by 
other  causes  than  that  alleged  in  the  complaint,  and, 
therefore,  if  the  matters  alleged  in  the  answers  con- 
stituted defenses,  they  could  have  been  proved  under 
the  general  denial. 

There  was  a  special  verdict.  The  court  overruled 
the  appellant's  motion  for  judgment  thereon  in  its 
favor,  sustained  a  like  motion  of  the  appellee,  and 
overruled  the  appellant's  motion  for  a  new  trial. 

The  special  verdict  showed  that  the  appellant,  at  a 
date  mentioned,  issued  its  policy  of  insurance,  having 
a  specified  number,  to  the  appellee.  It  also  showed 
that  the  accident  by  which  the  appellee  was  injured 
occurred  at  a  date  some  months  later.  It  did  not 
state  the  period  for  which  the  policy  was  issued,  nor 
show  that  the  policy  was  in  force  at  the  time  of  the 
accident  in  question. 

Because  of  such  failure  to  state  a  material  fact,  the 
verdict  did  not  show  the  appellee  to  be  entitled  to  re- 
cover. Other  objections  made  to  the  verdict  need  not 
be  discussed,  as  they  probably  will  not  again  arise. 

We  are  of  the  opinion  that  justice  requires  the 
granting  of  a  new  trial.  Therefore,  the  judgment  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 
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Cone  v.  Gould. 

[No.  2,2»4.    Filed  May  26,  1897.] 

Appeal. — DigmisscU  for  Failure  to  File  Brief, — An  appeal  that  has 
been  dismissed  for  failure  of  appellant  to  file  brief  within  sixty  days 
as  required  by  rule  XIX  of  Appellate  Court,  will  not  be  reinstated  on 
the  ground  that  appellant's  attorney  charged  with  the  duty  of  pre- 
paring such  brief  was  sick  and  unable  to  prepare  the  same,  it  not 
being  shown  why  an  extension  of  the  time  for  filing  brief  was  not 
applied  for. 

From  the  Madison  Superior  Court.  Petition  to  rein- 
state appeal  overruled. 

D.  W.  Wood,  W,  S.  Ellis  and  Goodykoonts  &  Bed- 
lard,  for  appellant. 

Miller,  Winter  &  Mam,  for  appellee. 

Henley,  J. — This  cause  was  dismissed  under  rule 
XIX  of  this  court,  which  is  as  follows: 

"Where  a  cause  is  submitted  on  call,  by  agreement, 
or  upon  notice  the  appellant  shall  have  sixty  days  in 
which  to  file  a  brief,  and  if  a  brief  is  not  filed  within 
the  time  limited,  the  clerk  shall  enter  an  order  dis- 
missing the  appeal,  unless  the  appellee  shall  have  filed 
with  the  clerk  a  written  request  that  the  cause  be 
passed  upon  by  the  court.  If  cross-errors  are  assigned, 
the  party  assigning  them  shall  have  the  same  length 
of  time  to  file  a  brief  thereon,  and  if  a  brief  is  not  filed 
within  the  time  the  cross-errors  shall  be  struck  out." 

Appellant  now  seeks,  by  motion,  to  reinstate  the 
appeal.  The  affidavit  of  one  of  the  attorneys  of  record 
for  appellant,  filed  with  the  motion  to  reinstate,  sets 
up,  in  substance,  the  following  facts:  That  affiant, 
David  W.  Wood,  is  one  of  the  attorneys  for  the  ap- 
pellant in  the  above  entitled  cause;  that  this  cause 
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was  submitted  on  the  14th  day  of  December,  1896,  and 
that  appellant's  brief  was  filed  in  the  clerk's  office 
some  time  about  the  15th,  16th  or  17th  of  February, 
1897,  the  exact  date  of  which  affiant  is  not  able  to 
state;  that  affiant  had  been  designated  by  his  co-coun- 
sel as  the  attorney  to  prepare  and  file  the  appellant's 
brief  in  this  cause,  and  that  pursuant  to  said  under- 
standing he  began  the  preparation  of  said  brief  along 
about  the  last  week  in  January,  1897,  and  after  hav- 
ing it  partly  prepared  was  taken  down  with  an  attack 
of  la  grippe,  and  was  unable  to  be  at  his  office  for  more 
than  ten  days;  all  of  which  was  prior  to  the  expiration 
of  the  sixty  days;  and  that  affiant  says  that  his  part- 
ner, W.  S.  Ellis,  was,  during  said  time,  also  sick,  and 
awav  from  the  office,  and  that  neither  affiant  nor  his 
partner  were  able  to  complete  said  brief;  immediately 
after  being  able  to  get  to  his  office,  affiant  completed 
the  brief  and  sent  it  to  the  clerk  of  the  court  to  be 
filed;  that  affiant  and  his  partner  are  the  senior  coun- 
sel in  this  cause  and  brought  appellant's  action  for 
him;  that  the  firm  of  Goodykoonts  &  Ballard  were 
retained  in  said  cause  after  the  filing  of  the  amended 
complaint,  and  never  at  any  time  took  a  leading  part 
in  the  management  of  said  cause,  but  only  assisted  at 
the  trial;  and  that  said  last  named  firm  took  no  part 
in  the  briefing  of  this  cause  in  this  court;  that  the 
failure  to  file  said  brief  within  the  sixty  days  given 
by  the  rule  was  unavoidable  and  not  in  any  way  the 
result  of  the  fault  or  neglect  of  this  affiant,  but  solely 
on  account  of  his  and  his  said  partner's  sickness;  and 
that  appellant  has  a  meritorious  cause  of  action. 

The  rule  quoted  is  one  that  allows  a  reasonable 
time  for  the  attorneys  to  prepare  and  file  their  briefs, 
and  at  the  same  time  it  insures  to  a  litigant  a 
speedy  consideration  of  his  case.  If  counsel  for  ap- 
I»ellant,  knowing  the  time  within  which  they  were  re- 
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quired  to  file  their  brief,  had  applied  to  this  court  for 
an  extension  of  time,  within  which  to  file  the  same, 
and  had  properly  brought  the  facts,  as  stated  in  the 
motion  to  reinstate,  before  the  court  in  an  application 
for  an  extension  of  time,  the  time  would,  no  doubt, 
have  been  extended.  The  affidavit  accompanying  the 
motion  to  reinstate  states  no  reason  why  an  extension 
of  time  was  not  asked  for.  It  is  the  practice  of  both 
this  court  and  the  Supreme  Court  to  strictly  enforce 
the  rule  dismissing  appeals  for  a  failure  upon  the  part 
of  counsel  to  file  a  brief  within  the  time  allowed  there- 
in. It  is  absolutely  necessary,  to  insure  the  speedy  de- 
termination of  causes,  that  this  be  done. 
The  motion  to  reinstate  is  overruled. 


John  V.  Fabvoill  Company  v.  Newman  et  al. 

[No.  2,859.     Filed  May  26, 1897.] 

Appeal. — Dismissal. — ^Where  a  cause  has  been  appealed  in  vacation, 
and  has  been  upon  the  docket  for  ninety  days,  and  there  has  been 
no  general  appearance  by  appeUee,  it  wiU  be  dismissed  under  rule 
XXXV  of  the  Appellate  Court. 

From  the  Grant  Circuit  Court.  Appeal  Dismissed. 
J,  A.  Kersey  and  Harvey  &  De  Wolf^  for  appellant. 
H.  J.  Paulus,  for  appellees. 

CoMSTOCK,  J. — Appellees  entered  a  special  appear- 
ance for  the  sole  purpose  of  moving  the  court  to  dis- 
miss this  appeal  for  want  of  jurisdiction  of  the  persons 
of  appellees.  Notice  of  the  motion  has  been  duly 
given.  Two  modes  of  appeal  are  provided  by  statute, 
section  652,  Burns'  R.  S.  1894  (640,  Horner's  R.  S. 
1896),  provides  for  an  appeal  after  term.    Section 
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650,  Burns'  R.  S.  1894  (638,  Horner's  R.  S.  1896),  pro- 
vides for  an  appeal  during  term. 

"When  an  appeal  is  taken  during  the  term  at  which 
judgment  is  rendered,  it  shall  operate  as  a  stay  of  all 
other  proceedings  on  the  judgment,  upon  an  appeal 
bond  being  filed  by  the  appellant,  with  such  penalty 
and  surety  as  the  court  shall  approve,  and  within 
such  time  as  it  shall  direct.  •  ♦  ♦  The  transcript 
shall  be  filed  in  the  office  of  the  clerk  of  the  supreme 
court  within  sixty  days  after  filing  the  bond." 

The  filing  of  the  bond  within  the  time  fixed  is  man- 
datory. 

Section  248,  of  Elliott's  App.  Proced.  reads,  "It  is 
evident  that  the  framers  of  the  statute  in  providing 
for  an  appeal  in  term  intended  to  designate  all  the 
steps  that  should  be  taken  to  perfect  such  an  appeal, 
not  to  provide  merely  some  of  the  steps  that  should 
be  taken  by  the  appellant.  If  one  of  the  steps  desig- 
nated is  important,  so  are  they  all,  and  the  courts 
have  as  little  power  to  dispense  with  one  step  as 
with  all.  What  the  statute  requires  must  be  done, 
or  there  is  no  appeal  in  term.  ♦  *  *  It  dispenses 
with  the  important  element  of  notice  which  is  required 
in  all  other  cases,  but  in  doing  this  substitutes  a  sys- 
tem of  procedure  requiring  that  all  the  acts  specified 
shall  be  performed."  See,  also,  sections  246,  247,  374 
and  375,  of  the  same  work. 

The  record  in  the  case  at  bar  discloses  that  judg- 
ment was  rendered  in  the  lower  court  November  6, 
1895.  The  motion  for  a  new  trial  was  overruled  Jan- 
uary 22, 1896,  and  on  the  same  day  appellants  prayed 
an  appeal  to  this  court  and  ninety  days  in  which  to 
file  its  bill  of  exceptions.  No  penalty  of  a  bond  was 
fixed,  no  surety  provided,  no  time  fixed  in  which  to 
file  a  bond.  The  transcript  was  filed  in  the  clerk's 
office  of  the  court,  January  10, 1897,  within  three  days 
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of  a  year  of  the  time  the  motion  for  a  new  trial  was 
overruled,  and  final  judgment  rendered. 

The  requirements  of  the  statute  not  having  been 
complied  with,  the  appeal  in  term  was  not  perfected, 
and  will  be  deemed  to  be  abandoned. 

An  appeal  after  term  is,  according  to  the  decision 
of  the  Supreme  Court  in  the  recent  case  of  Tate  v. 
Hamlin  (Ind.  Sup.),  41  N.  E.  356,  perfected  by  filing 
in  the  clerk^s  office  of  the  Supreme  Court  a  transcript 
with  an  assignment  of  errors  thereon.  The  notice  is 
there  held  not  to  be  essential  to  the  perfecting  of  the 
appeal. 

The  present  appeal  must  be  considered  as  taken 
after  term,  and  to  have  been  perfected  by  filing  the 
transcript  and  assignment  of  errors  within  the  time 
allowed  by  law. 

Rule  XXXV  of  this  court  reads  as  follows:  "Wh^re 
a  cause  appealed  in  vacation  has  been  on  the  docket 
ninety  days  or  more,  and  there  is  no  appearance  by 
the  appellee,  and  no  steps  have  been  taken  to  bring 
him  into  court ;  or  where  a  notice  has  been  issued  and 
proves  ineffectual  from  any  cause,  and  no  steps  are 
taken  for  more  than  ninety  days  after  the  issuance  of 
such  ineffectual  notice  to  bring  the  appellee  into 
court,  the  clerk  shall  enter  an  order  dismissing  the 
appeal." 

There  has  been  no  general  appearance  by  appellee, 
and  no  steps  have  been  taken  to  bring  him  into  court. 
The  clerk  is,  therefore,  directed  to  enter  an  order  of 
dismissal  for  failure  to  comply  with  this  rule. 
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The  New  York,  Chicago  and  St.  Louis  Railroad 

Company  v.  Grossman. 

[No.  2,024.    FUed  March  10,  1897.    Rehearing  denied  May  26, 1897.] 

Special  Verdict. — Interrogatory  to  Jury,  When  Improper. — In  an 
action  against  a  railroad  company  for  damages  caused  by  fire  escap- 
ing from  defendant's  right  of  way,  an  interrogatory  to  the  jury,  un- 
der the  act  of  March  11, 1895,  which  asks  if  the  fire  which  started  in 
combustible  materials  on  the  right  of  way  escaped,  without  fault  or 
negligence  of  the  plaintiff  to  plaintiff's  land,  and  burned  and  damaged 
his  property  as  described  in  the  complaint,  is  improper  as  embracing 
more  than  a  single  fact  and  also  as  calling  for  a  conclusion,  pp. 
6S4-f  656, 

Railroads. —  Negligence. — Fire  Escaping  from  Right  of  Way. — A 
special  verdict  w^hich  finds  that  combustible  materials  were  per- 
mitted by  a  railroad  company  to  accmnulate  and  remain  upon  its 
right  of  way,  that  it  was  an  exceedingly  dry  time  and  there  was  a 
brisk  wind  blowing  towards  plaintiff's  land  from  the  adjoining  right 
of  way ;  that  si)arks  from  a  passing  engine  set  fire  to  the  material, 
and  the  company  negligently  permitted  it  to  escape  to  plaintiff's 
land  and  destroy  his  property,  is  sufficient  to  sustain  a  judgment  for 
plaintiff,    p.  665. 

Same. — Fire  Escaping  from  Right  of  Way. — Duty  of  Adjoining  Land- 
owner,— ^A  landowner  adjoining  a  railroad  right  of  way  who  uses  his 
premises  in  the  ordinary  and  customary  manner,  is  not  guilty  of 
contributory  negligence  for  failing  to  resort  to  special  or  extraordi- 
nary precautions  to  prevent  the  destruction  of  his  property  from  fire 
happening  through  the  negligence  of  the  railroad  company,   p.  666. 

From  the  Marshall  Circuit  Court.  Affirnied. 

M.  A.  O.  Packard^  Chas.  Drummond  and  Morris^ 
Bell,  Barrett  &  Morris^  for  appellant. 

William  B.  Hens,  for  appellee. 

Robinson,  J. — Appellee  recovered  a  judgment  for 
damages  resulting  from  fire,  alleged  to  have  been  neg- 
ligently started  by  appellant,  and  negligently  per- 
mitted by  appellant  to  go  upon  and  destroy  appellee's 
property.    The  complaint  was  held  good  against  a  de- 
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murrer,  and  the  cause  was  put  at  issue  by  the  general 
denial.  The  jury  returned  a  special  verdict,  and  final 
judgment  was  rendered  for  appellee  over  appellant's 
motions  for  a  vmire  da  novo  and  for  judgment  in  its 
favor. 

Appellant  assigns  as  error  the  overruling  of  the  de- 
murrer to  the  complaint  and  the  motions  for  a  venire 
de  novo  and  for  judgment. 

Appellant's  counsel  say,  in  their  brief,  they  think 
the  complaint  sufficient,  and  do  not  discuss  the  ruling 
on  the  demurrer. 

It  is  insisted  that  the  special  verdict  is  defective  in 
that  the  jury  failed  to  find  that  appellee  was  free  from 
fault  or  that  appellant  was  guilty  of  any  negligence. 
Upon  these  subjects  the  special  verdict  is  as  follows: 
"Int.  3.  Had  the  defendant,  by  its  employes,  cut 
grass  and  weeds  growing  on  its  right  of  way  north 
of  its  track  adjacent  and  adjoining  the  said  land  of 
plaintiff,  leaving  it  remain  there  for  some  days  before 
the  fire?  Ans.  Yes.  Int.  4.  Did  the  defendant  care- 
lessly and  negligently  permit  and  suffer  dry  grass  and 
rubbish  and  weeds  and  other  combustibles  to  accumu- 
late and  remain  along  and  upon  its  rights  of  way  ad- 
jacent and  adjoining  the  said  land  of  the  plaintiff  at 
the  time  of  said  fire?  Ans.  Yes.  Int.  5.  If  you  an- 
swer  yes  to  the  foregoing  interrogatory,  then  did 
sparks  escape  from  the  defendant's  locomotive  engine 
attached  to  a  freight  train  going  east  on  its  said  rail- 
road, on  or  about  the  time  set  forth  in  the  plaintiff's 
complaint,  and  set  fire  to  said  dry  grass,  weeds,  rub- 
bish, and  other  combustible  material?  Ans.  Yes.  Int. 
6.  If  you  answer  yes  to  the  preceding  interrogatory, 
did  said  fire,  through  the  medium  of  such  combustible 
materials,  without  any  fault  or  negligence  of  the 
plaintiff,  escape  and  run  off  from  said  defendant's 
right  of  way  to  the  plaintiff's  said  land  and  burn  and 
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damage  and  destroy  his  property  as  described  in  the 
complaint?  Ans.  Yes.*  ♦♦♦•♦♦♦  int.  23. 
Did  said  defendant  carelessly  and  negligently  permit 
said  fire  to  escape  from  its  right  of  way  onto  the  plain- 
tifif's  said  land  at  the  time  mentioned  in  his  com- 
plaint? Ans.  Yes.  Int.  24.  Was  it  exceedingly  dry 
at  the  time  of  the  fire  described  in  the  complaint? 
Ans.  Y^'es.  Int.  25.  Was  there  a  light  or  brisk  wind 
from  the  southwest  at  the  time  of  said  fire?  Ans. 
Brisk.  Int.  26.  Is  the  plaintiff's  said  land  on  the 
north  side  of  the  defendant's  right  of  way  and  ad- 
jacent and  adjoining  the  defendant's  right  of  way? 
Ans.  Y''e8.  Int.  27.  Did  the  fire  which  plaintiff  al- 
leges destroyed  the  property  described  in  the  com- 
plaint start  on  the  defendant's  right  of  way?  Ans. 
Yes.  Int.  28.  If  you  say  yes  to  the  preceding  inter- 
rogatory, state  the  point  on  the  defendant's  right  of 
way  where  said  fire  started.  Ans.  About  two  hun- 
dred feet  west  of  plaintiff's  west  line.  Int.  29.  What 
started  the  fire  on  defendant's  right  of  way?  Ans.  A 
spark  from  the  defendant's  engine.  ♦  •  ♦  ♦  int. 
32.  State  specifically,  if  you  say  said  fire  started  on 
the  right  of  way,  in  what  combustible  matter  said  fire 
started.  Ans.  Grass  and  weeds.  Int.  33.  State 
specifically  how  said  fire  got  onto  the  real  estate  de- 
scribed in  the  complaint.  Ans.  From  a  fire  that  orig- 
inated on  the  defendant's  right  of  way.  ♦  ♦  ♦  int. 
37.  What  was  the  value  of  the  plaintiff's  labor  in  sup- 
pressing the  fire  complained  of  in  his  complaint?  Ans. 
Fire  dollars.  ♦  ♦  ♦  int.  40.  Had  not  defendant's 
righj  of  way,  where  it  is  alleged  said  fire  started,  been 
cleaned  off  and  freed  from  rubbish  and  combustible 
matter  in  the  spring  of  that  year?    Ans.    Yes." 

It  is  argued  that  interrogatory  six  and  the  answer 
are  vague,  and  that  the  answer  is  a  conclusion  and 
not  a  fact. 
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We  do  not  think  the  interrogatory  is  a  proper  one 
under  the  act  of  1 895.  It  is  not  possible  to  tell  whether 
the  jury  intended  to  say  that  the  fire  escaped  from 
the  railroad  right  of  way  onto  plaintiff's  land  and  de- 
stroyed his  property,  or  whether  it  was  the  jury^s  con- 
clusion that  the  fire  escaped  without  plaintiff's  fault, 
or  whether  it  was  their  conclusion  that  it  destroyed 
plaintiff's  property  without  his  fault.  If  the  jury 
found,  in  other  parts  of  the  verdict,  that  the  fire  orig- 
inated on  the  railroad  right  of  way  and  that  it  escaped 
to  appellee's  land  and  destroyed  his  property,  all  of 
which  they  did  find  in  answer  to  other  interrogatories, 
then  the  only  part  of  the  question  left  would  be  the 
fault  or  negligence  of  appellee  to  which  the  answer  is 
simply  a  conclusion.  Board,  etc.,  v.  Bonebrake,  146  Ind. 
311. 

The  interrogatory  embraces  not  only  more  than  a 
single  fact,  but  also  calls  for  a  conclusion,  and  should 
not  have  been  submitted  to  the  jury,  although  it  is  not 
available  error. 

When  it  is  shown  that  combustible  material,  liable 
to  be  set  on  fire  by  sparks  from  passing  locomotives, 
was  allowed  to  accumulate  and  remain  upon  appel- 
lant's right  of  way,  that  it  was  an  exceedingly  dry 
time,  that  there  was  a  "brisk  wind"  blowing  towards 
appellee^s  land  which  adjoined  appellant's  right  of 
way,  that  sparks  from  a  passing  engine  set  fire  to  such 
material  on  appellant's  right  of  way,  from  which  place 
appellant  negligently  permitted  it  to  escape  to  appel- 
lee's land  and  destroyed  his  property;  such  facts  show 
that  appellant  was  negligent,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  injury  to  the  ap- 
pellee. Chicago,  etc.,  R.  TV.  Co.  v.  Burger,  124  Ind.  275; 
Pittsburg,  etc.,  R.  W.  Co.  v.  Jones,  86  Ind.  496. 

It  is  argued  that  the  verdict  fails  to  show  that  the 
appellee  did  anything  to  prevent  the  burning  of  his 
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property  that  would  establish  his  own  freedom  from 
fault  or  negligence. 

In  Crulf,  etc.,  R.  W.  Co.  v.  Johnson,  54  Fed.  474,  it 
is  said:  "It  is  very  well  settled  that  it  is  not  con- 
tributory negligence  for  the  occupant  of  land  adjoin- 
ing a  railroad  to  leave  it  in  its  natural  state;  and  a 
farmer  using  his  premises  in  the  ordinary  and  cus- 
tomary manner  is  not  guilty  of  contributory  negli- 
gence for  failing  to  resort  to  special  or  extraordinary 
precautions  to  prevent  the  destruction  of  his  property 
from  fire  happening  through  the  negligence  of  a  rail- 
road company."  See  Pittshurg,  etc.,  R.  W.  Co.  v.  Jones, 
supra;  Philadelphia,  etc.,  R.  R.  Co.  v.  Hendrickson,  80 
Pa.  St.  182,  21  Am.  Rep.  87. 

It  does  not  appear  that  appellee  was  using  his  prop- 
erty other  than  in  the  ordinary  and  usual  way.  It 
was  seeded  to  clover  and  grass,  which  had  been  cut, 
and  was  there  in  windrows.  The  finding  shows  the 
damage  was  not  limited  to  the  burning  of  the  wind- 
rows, but  also  the  destruction  of  the  roots  of  the 
clover  and  grass.  He  had  the  right  to  enjoy  his  prop- 
erty in  the  ordinary  manner.  And  while  he  was 
charged  with  the  duty  of  saving  his  property  from  de- 
struction if  it  could  be  saved,  the  law  does  not  com- 
pel him  to  stand  over  it  to  protect  it  from  the  negli- 
gence of  the  appellant.  The  fact  that  the  special  ver- 
dict fails  to  show  that  appellee  did  anything  to  pre- 
vent the  escape  of  the  fire  to  his  premises  cannot  be 
construed  to  be  a  failure  to  find  his  freedom  from 
fault.  It  appears,  from  the  special  verdict,  that  the 
appellee  did  expend  labor  in  suppressing  the  fire.  It 
thus  appears  he  did  make  an  effort  to  save  his  prop- 
ertv  from  destruction. 

The  appellee  was  not  bound  to  use  unusual  pre- 
cautionary measures  to  protect  his  property  from  in- 
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jury  at  the  hands  of  appellant.  Chicago^  etc.y  R.  R.  Co. 
V.  Smithy  6  Ind.  App.  262. 

Thus  it  is  said  in  ChicagOy  etc.y  R.  R.  Co.  v.  Keniy  9 
Ind.  App.  505,  "The  owner  of  land,  in  such  cases,  is  not 
bound  to  employ  the  unusual  precautionary  measure 
of  removing  the  dry  grass  and  stubble  on  his  land  ad- 
jacent to  the  right  of  way  of  the  railroad,  in  anticipa- 
tion of  the  fact  that  the  railroad  company  may  negli- 
gently set  fire  to  the  inflammable  material  on  the 
right  of  way,  or  that  the  company  may  negligently 
permit  such  fire  to  escape  from  the  right  of  way  onto 
his  premises.''  ChicagOy  etc.y  R.  R.  Co.  v.  BameSy  2  Ind. 
App.  213. 

Taking  the  special  verdict  as  a  whole,  we  think  it 
is  sufficient  to  sustain  the  judgment  in  appellee's 
favor.  We  find  no  error  in  the  record  for  which  the 
judgment  should  be  reversed. 

Judgment  affirmed. 


The  Cincinnati,  Hamilton  and  Indianapolis  Bail- 
road  Company  v.  Bevalee. 

[No.  2,029.    Filed  Feb.  28,  1897.    Rehearing  denied  May  26.  1897.] 

RAUiBOADa — Injury  of  Passenger  Alighting  from  Train, — Contrxbu- 
tory  Negligence. — ^A  passenger  on  a  railway  train,  who  goes  upon  the 
platform  of  the  coach  while  the  train  is  going  very  slowly  prepara- 
tory to  stopping  at  her  destination,  and  when  the  train  has  stopped 
attempts  to  alight,  but  in  doing  so  is  thrown  upon  the  station  plat- 
form by  a  sudden  starting  of  the  train  without  warning,  is  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence,    jpp.  660^  661. 

Evidence. — Variance  Between  Pleading  and  Proof — In  an  action  by 
a  passenger  for  personal  injuries,  proof  that  such  passenger,  while 
standing  on  the  lowest  step  of  a  car  waiting  for  the  train  to  stop, 
was  thrown  from  the  car  by  a  sudden  starting  of  the  train,  is  not  a 
material  variance  from  a  complaint  alleging  that  the  train  had 

Vol.  17 — i2 
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stopped  but  started  with  a  sudden  jerk  before  she  had  the  time  to 
alight,  and  threw  her  upon  the  platform.  Henlet  and  Wilet,  J  J. 
Dissenting,    pp.  668-^7S. 

From  the  Fayette  Circuit  Court.  Affirmed. 

R,  D.  Marshall  and  T,  M.  Little,  for  appellant 

Reuben  Conner  and  J.  M,  Mcintosh,  for  appellee. 

Black,  J. — The  appellee  sued  the  appellant  to  re- 
cover damages  for  personal  injuries.  The  complaint, 
omitting  the  introductory  matter,  about  which  there 
is  no  question,  alleged,  in  substance,  that  on  the  29th 
day  of  September,  1894,  the  appellee  purchased  of  the 
appellant's  passenger  ticket  agent  at  Connersville,  a 
round  trip  ticket  from  that  place  to  Lockland,  Ohio, 
and  in  consideration  of  the  price  paid,  etc.,  the  appel- 
lant agreed  and  was  bound,  as  a  common  carrier,  to 
carry  appellee  safely,  etc.;  that  appellee  on  said  day 
took  passage  at  Connersville  on  one  of  appellant's 
regular  passenger  trains,  which,  by  the  rules  of  the 
appellant  and  by  the  schedule  prepared  by  it  for  the 
information  of  the  traveling  public  and  its  agents, 
was,  on  that  day,  scheduled  to  stop  for  receiving  pas- 
sengers on  said  train,  and  allowing  passengers  to 
alight  from  it  at  both  of  said  places;  that  the  con- 
ductor, or  agent  of  the  appellant,  in  charge  of  the  train 
accepted  that  portion  of  the  ticket  for  the  appellee's 
fare  from  Connersville  to  Lockland;  that  the  appel- 
lant's agent  in  charge  of  the  train,  when  it  was  within 
one-half  mile  of  the  town  of  Lockland,  notified  appellee 
that  the  train  was  appi'oaching  that  town,  and  told 
her  to  be  in  readiness  to  get  oflf,  as  the  train  was  late 
and  would  not  stop  long  at  appellant's  station;  that 
appellee  had  with  her,  and  in  her  charge,  her  infant 
child,  which,  on  account  of  its  tender  years,  was  not 
able  to  walk  or  take  care  of  itself;  that  as  the  train 
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approached  the  appellant's  station  at  said  town,  ap- 
pellant's agents  in  charge  of  the  train  called  out  in  the 
coach,  where  appellee  was  riding,  the  name  of  appel- 
lant's station  at  said  town  of  Lockland,  notifying  the 
passengers  within  said  coach  that  the  train  would 
stop  at  Lockland,  and  that  it  was  the  next  station  at 
which  it  would  stop;  that  as  soon  as  said  station  was 
so  called,  the  appellee  prepared  to  leave  the  train; 
that  as  it  approached  said  station  the  train  decreased 
its  speed  to  such  an  extent  that  when  it  reached  the 
station  it  almost  stopped;  that  appellee,  with  her  child 
in  her  arras,  was  at  the  door  of  the  coach  in  which  she 
was  riding  when  the  train  had  reduced  its  speed  until 
it  almost  stopped,  as  aforesaid,  and  then  stepped  out 
on  the  platform  of  the  coach,  at  which  time  the  train 
wholly  stopped  at  said  station,  and  the  appellee  im- 
mediately, with  her  said  child  in  her  arms,  attempted 
to  alight  from  said  train;  that  she,  with  reasonable  ex- 
pedition, immediately,  and  with  due  care,  and  with- 
out any  fault  on  her  part,  descended  the  steps  of  said 
coach;  that  just  as  she  reached  the  last  or  bottom  step 
of  said  coach,  and  was  just  in  the  act  of  stepping 
therefrom,  in  her  attempt  to  alight  from  said  train,  as 
aforesaid,  the  appellant's  agents  in  charge  of  the 
train,  without  warning  or  caution  to  her,  and  with- 
out giving  her  a  reasonable  time  to  alight  from  said 
train,  unlawfully  and  negligently  started  said  train 
with  a  violent  jerk,  by  reason  of  which  she  was 
thrown,  without  any  fault  or  negligence  of  hers,  off 
said  step  to  the  stone  platform  or  pavement  which 
the  appellant  had  provided  at  said  station  for  its  pas- 
sengers to  alight  upon;  that  she  was  thrown  in  so  vio- 
lent a  manner,  and  with  such  force,  that  her  head, 
•  arms,  back,  and  shoulders  struck  upon  said  pavement 
with  such  force  that,  etc.,  her  injuries  being  described. 
It  is  further  alleged,  that  the  train  did  not  stop  at 
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said  station  long  enough  for  her  to  alight  in  safety, 
but,  on  the  contrary,  it  barely  came  to  a  stop  until  it 
was  started  with  a  violent  jerk,  throwing  her  off,  as 
aforesaid;  that  the  agents  of  the  appellant  in  charge 
of  the  train,  long  before  said  station  was  reached, 
knew  that  appellee  had  said  small  child  with  her,  and 
that  it  would  be  necessary  for  her  to  carry  said  child 
from  the  train,  and,  knowing  this,  appellant  unlaw- 
fully and  negligently  failed  to  have  any  agent  or  serv- 
ant at  the  proper  place  to  assist  the  appellee  in  alight- 
ing from  the  train;  that  the  appellee  was  without 
fault  on  her  part  in  all  things,  and  the  injuries  which 
she  sustained  were  all  the  result  of  the  carelessness 
and  negligence  of  the  appellant,  as  aforesaid ;  that  by 
reason  of  said  injuries  she  had  sustained  damages  in 
the  sum  of  $5,000.00.    Wherefore,  etc. 

A  demurrer  to  the  complaint  for  want  of  sufficient 
facts  was  overruled.  The  appellant  answered  by  gen- 
eral denial.  Upon  trial  of  the  cause  by  jury,  a  general 
verdict  f Qr  the  appellee  for  f  2,500.00  was  returned. 

The  appellant's  motion  for  a  new  trial  was  over- 
ruled, and  judgment  was  rendered  on  the  verdict. 

It  is  contended  on  behalf  of  the  appellant  that  the 
complaint  shows  that  the  appellee's  negligence  con- 
tributed to  her  injury.  It  is  urged  that  for  a  woman 
to  go  upon  the  platform  or  down  on  the  steps  with  a 
child  two  years  old  in  her  arms,  when  the  train  is  in 
motion,  is  negligence.  The  complaint  alleges  that  ap- 
pellee was  at  the  door  when  the  train  had  reduced  its 
speed  until  it  almost  stopped;  that  she  then  stepped 
out  on  the  platform,  "at  which  time  the  train  wholly 
stopped,"  etc.  If  the  complaint  shows  that  the  appel- 
lee went  upon  the  platform  while  the  train  was  in 
motion,  it  does  not  show  that  she  descended  the  steps 
and  attempted  to  alight  while  it  was  in  motion.  It 
shows  with  sufficient  certainty  that  she  descended  the 


MAY  TERM,  1897— Vol.  17.  661 

Cincinnati,  etc.,  Railroad  Company  v,  Revalee. 

steps  and  attempted  to  alight  when  the  train  stopped, 
and  that  thereafter  the  train  was  started  with  a  vio- 
lent jerk,  by  reason  of  which  she  was  thrown  off  the 
step  to  the  stone  platform ;  that  the  train  did  not  stop 
long  enough  for  her  to  alight  in  safety,  but  it  barely 
came  to  a  stop  until  it  was  started  with  a  violent  jerk. 
It  does  not  appear  from  the  complaint  that  the  appel- 
lee was  injured  while  she  was  upon  the  platform,  or 
that  her  going  upon  it  caused  her  injury,  or  contrib- 
uted directly  to  it.  If  she  had  remained  there,  she 
would  have  been  in  a  place  of  safety.  We  cannot  say, 
then,  that  it  was  negligence  for  her  to  go  out  upon 
the  platform. 

The  particular  allegations  of  the  complaint  are  not 
so  inconsistent  with  its  general  allegations  that  the 
appellee  was  without  fault  or  negligence,  as  to  over- 
come the  effect  of  those  general  allegations.  The  ob- 
jection made  to  the  complaint  in  argument  does  not 
seem  to  be  well  taken. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict 
is  questioned  by  appellant.  The  evidence  showed  that 
the  appellee  was  accompanied  by  her  father  and  his 
daughter-in-law,  and  appellee's  child,  two  years  and 
about  two  months  old;  that  appellee  went  upon  the 
platform  of  the  car  and  down  to  its  lowest  step  with 
her  child  upon  her  left  arm;  that  her  sister-in-law  and 
father  followed  her  from  the  car  to  the  platform  there- 
of, and  were  still  upon  the  platform  when  she  was  in- 
jured. 

There  was  a  wide  difference  between  the  evidence 
introduced  by  the  appellant  and  that  produced  by  the 
appellee,  as  to  the  manner  in  which  she  received  her 
injury. 

The  evidence  of  the  appellant  tended  to  prove  that 
the  train  stopped  at  the  station,  in  front  of  the  depot, 
and  remained  there  from  one  minute  and  a  half  to 
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three  minutes;  that  while  it  so  remained  a  number 
of  passengers  alighted  and  other  passengers  went 
upon  the  train;  that  trainmen  upon  the  depot  plat- 
form helped  ladies  on  and  off  the  train,  and  that  a 
brakeman  was  yet  on  the  depot  platform  when  the 
appellee  fell;  that  the  conductor,  who  was  on  the  de- 
pot platform  unloading  and  loading  passengers,  hav- 
ing seen  that  nobody  was  coming  out,  asked  the 
brakeman,  who  was  toward  the  rear,  how  it  was  back 
there,  and  he  having  said  "All  right,"  the  conductor 
gave  the  signal  to  go  ahead,  and  the  train  started 
to  leave  the  station,  the  conductor  getting  on  as  soon 
as  it  started;  that  after  it  had  started,  and  while  it 
was  in  motion,  the  appellee  and  her  sister-in-law  and 
father  came  out  of  the  car  to  its  platform;  that  the 
appellee  went  down  the  steps  of  the  car  platform  to 
the  lowest  step  with  her  child  upon  her  arm,  and 
stepped  off  upon  the  depot  platform,  which  was  a  ce- 
ment walk,  and  fell  upon  it;  that  a  brakeman  who 
was  standing  on  the  depot  platform,  saw  the  appellee 
come  out  of  the  car  and  step  down  on  the  platform 
as  if  to  get  off;  that  he  hallooed  to  wait  and  not  jump 
oflF,  and  gave  a  signal  to  stop  the  train;  that  the  train 
stopped  after  having  run  the  distance  of  from  the 
length  of  a  car  to  three  or  four  car  lengths,  but  be- 
fore it  stopped,  and  after  it  had  run  about  half  the 
length  of  a  car  or  a  car's  length,  appellee  jumped  oflf; 
that  when  she  did  so  the  train  was  moving  about  as 
fast  as  a  man  can  walk  at  an  ordinary  gait,  or  about 
four  miles  an  hour;  that  the  car  step,  from  which  she 
jumped,  was  about  a  foot  above  the  depot  platform; 
that  the  appellee  took  hold  of  the  hand  rail  on  the 
coach  and  swung  herself  oflf  and  fell  backw^ard;  that 
the  brakeman  reached  out  both  hands  and  caught  her, 
as  she  fell,  by  her  shoulders;  that  her  weight  brought 
him  down  and  her  head  hit  his  knee;  that  he  picked 
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up  the  child  and  assisted  appellee  to  the  ladies'  wait- 
ing room. 

The  evidence  introduced  by  the  appellee  tended  to 
prove  that  she  had  previous  knowledge  of  the  locality; 
that  before  reaching  the  station  a  trainman  an- 
nounced it  in  the  car  and  told  the  passengers  to  be  pre- 
pared, and  that  the  train  was  a  little  behind  time;  that 
when  the  train  whistled  for  the  station  she  took  her 
child  on  her  left  arm  and  went  to  the  front  door,  her 

f 

father  and  her  sister-in-law  following;  that  she  opened 
the  door,  and  went  out  upon  the  platform;  that  the 
train  was  slowing  up  when  she  opened  the  door, 
and  it  slowed  up  until  she  thought  it  was  ready 
to  stop,  and  she  stepped  down  to  the  lower  step  and 
stood  with  her  child  on  her  left  arm  and  held  on  to 
the  projecting  iron  on  the  side  of  the  car  with  her 
right  hand,  and  had  her  right  foot  extended  ready  to 
make  the  step  off  when  the  train  would  stop;  that  it 
did  not  stop,  but  started  up  with  a  jerk,  which  made 
her  lose  her  balance  and  threw  her,  and  when  she 
knew  she  was  going  she  made  the  jump  to  save  her- 
self from  falling,  and  alighted  upon  a  cement  plat- 
form on  the  back  of  her  head  and  left  shoulder,  arm 
and  hip;  that  when  she  fell  she  knew  that  some  one, 
the  conductor  or  brakeman,  hallooed  at  her,  saying, 
"Don't  jump,  lady,"  or  "Woman,  don't  jump  there,  you 
will  get  hurt;"  that  she  was  then  too  far  gone,  had  lost 
her  balance  and  had  started  to  fall;  that  when  she 
stepped  down,  the  train  was  slowed  up  so  that  she 
thought  it  would  stop  every  minute;  that  when  she 
started  down  the  steps  the  train  was  slowing  up  so 
that  a  person  would  think  it  would  stop,  that  it  was 
just  barely  moving;  that  at  the  time  of  her  injury  she 
was  a  stout,  hearty  woman,  her  weight  averaging  from 
one  hundred  and  seventy-five  to  one  hundred  and 
eighty  pounds;  that  when  she  got  down  on  the  lower 
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step  the  train  was,  "in  a  manner,"  stopped,  and  she  ex- 
pected every  second  for  it  to  stop,  but  it  did  not  stop 
still ;  that,  at  some  time  after  the  party  had  gone  out  of 
the  car,  her  father  told  her  she  had  better  be  careful ; 
that  the  train  was  stopped  by  signal ;  that  it  came  to  a 
stop  after  passing  the  depot,  and  the  father  and  sister- 
in-law  then  got  off.  One  of  the  appellee's  witnesses,  her 
father,  nearly  seventy-eight  years  old,  whose  sight  and 
hearing  were  bad,  testified,  among  other  things,  that 
when  the  appellee  went  out  upon  the  platform  the 
train  was  running  slowly;  that  it  was  catching  up 
every  once  in  a  while,  and  would  go  ahead;  that  when 
she  went  down  on  the  lower  step  the  train  was  run- 
ning slowly,  but  it  would  jerk  up ;  that  as  it  was  run- 
ning it  would  jerk  up  and  then  run  out  again,  that  is, 
it  would  run  a  little  further,  and  then  jerk  up.  The 
appellee's  sister-in-law  testified,  that  as  the  train 
slacked  its  speed,  appellee  went  to  the  step,  and  as  it 
slowed  up  it  went  very  slow,  and  she  stood  there 
waiting  for  the  train  to  stop,  with  her  baby  on  her 
left  arm  and  holding  with  her  right  hand  to  the  iron 
at  the  side  of  the  car;  that  it  came  very  near  stopping, 
and  she  stood  there  ready  to  get  off;  and  when  she 
was  standing  there  waiting  for  it  to  stop,  the  train 
started  up  with  a  jerk  and  kept  going  faster  and 
faster;  and  that  she  fell  off  with  the  jerk. 

It  was  testified  by  the  appellee,  that  when  she 
stepped  down  on  the  step,  the  train  was  running  in 
such  a  manner  that  it  was  so  slow  that  anybody 
would  go  down  to  make  the  step  off  as  soon  as  it  would 
stop;  that  "it  was  so  slow  that  you  could  just  barely 
see  it  move,  and  that  is  all,  and  I  got  down  onto  the 
step." 

In  Reibel,  Admw.,  v.  Cincinnati,  etc.,  R.  W.  Go,,  114 
Ind.  476,  the  general  rule  was  stated  to  be,  that  pas- 
sengers who  are  injured  while  attempting  to  get  upon 
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or  off  a  railroad  train  while  it  is  in  motion  cannot  re- 
cover for  their  injuries;  that  to  this  general  rule  some 
exceptions  have  been  recognized,  one  of  which  is,  when 
the  passenger  is  either  ordered  or  invited  by  the  com- 
pany or  its  agents  to  get  on  or  off,  notwithstanding  the 
motion  of  the  train ;  but  that  a  passenger  must  not  at- 
tempt to  get  on  or  off  a  train  which  is  in  motion,  if  it 
be  obviously  dangerous  to  make  the  attempt,  although 
he  may  have  been  advised  or  even  ordered  to  do  so  by 
the  servants  of  the  company,  when  he  is  a  person  of 
ordinary  intelligence  and  not  acting  under  constraint ; 
that  while  it  is  the  plain  duty  of  a  railroad  company 
to  stop  its  train  at  the  place  of  a  passenger's  destina- 
tion long  enough  to  permit  him  to  get  off  with  safety, 
the  fact  that  a  train  is  about  to  pass  such  a  place  of 
destination  without  stopping  does  not  justify  the  pas- 
senger in  incurring  serious  risk  by  jumping  from  the 
train. 

In  Louisville,  etc,  R.  R.  Co.  v.  Crunk,  119  Ind.  542, 
553,  it  was  said:  "We  cannot  adhere  to  the  doctrine 
that  the  attempt  to  voluntarily  leave  a  moving  train, 
regardless  of  the  speed  and  circumstances  under 
which  the  attempt  is  made,  is  negligence  per  «e/^ , 

In  the  case  last  mentioned  it  was  said,  also,  "The 
fact  that  a  person  voluntarily  alights  from  a  moving 
train  is  not  a  conclusive  presumption  of  negligence  on 
his  part.  The  rate  of  speed  the  train  has  acquired, 
the  place,  and  all  the  circumstances  connected  with 
the  alighting,  are  to  be  taken  into  consideration  in  de- 
termining whether  or  not  the  person  was  guilty  of 
negligence  on  his  part  in  leaving  or  attempting  to 
leave  the  train." 

Pennsylvania  Co.  v.  Marion,  123  Ind.  415,  7  L.  R.  A. 
687, 18  Am.  St.  330,  was  an  action  for  damages  for  in- 
jury suffered  by  the  plaintiff  in  stepping  off  a  slowly 
moving  train.    It  was  held  that  the  question  whether 
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alighting  from  a  moving  train  constitutes  negligence 
or  not,  is  a  fact  to  be  determined  by  the  jury  trying 
the  cause,  taking  into  consideration  all  the  circum- 
stances in  connection  with  the  alighting.  In  that  case, 
the  evidence,  which  was  held  suflScient  to  support  the 
verdict  against  the  railroad  company,  showed  as  to  the 
rate  of  speed,  that  the  train  was  moving  at  the  rate 
of  not  over  two  miles  an  hour,  or  at  the  speed  of  an 
ordinary  slow  walk  of  a  person. 

In  Louisville,  etc.,  R.  R.  Co.  v.  Bean,  9  Ind.  App.  240, 
the  court  held  that  it  is  not  necessarily  negligence  per 
S€  for  a  i)assenger  to  step  from  a  moving  train,  but  it 
is  only  where  the  facts  are  undisputed,  and  but  one 
inference  can  be  reasonably  drawn  therefrom,  that 
the  court  will  adjudge  negligence  or  contributory  neg- 
ligence, as  a  matter  of  law. 

In  Toledo,  etc.,  R.  R.  Co.  v.  Wingate,  143  Ind.  125,  the 
complaint  showed  that  when  the  passenger,  a  woman, 
acquainted  with  the  locality,  loaded  with  many 
bundles,  reached  the  door,  the  car  was  moving  with  a 
gentle  motion ;  that  she  went  upon  the  platform  of  the 
car,  and  then  finding  that  the  car  was  still  moving 
and  more  rapidly,  and  not  seeing  any  one  to  assist  her, 
she  was  stricken  with  dismay  and  fright,  and  seized 
with  fear  that  she  would  be  carried  past  the  station 
and  away  from  home,  and  feeling  that  she  must  get 
oflf,  and  yet  believing  and  expecting  that  the  con- 
ductor or  other  trainmen  would  meet  her,  take  her 
bundles  and  packages  and  aid  her  in  alighting,  as 
was  their  duty  and  custom  with  female  passengers, 
she  proceeded  down  the  steps  of  the  car,  etc. ;  that  at 
or  about  the  time  slie  reached  the  lower  step  of  the 
car,  the  speed  of  the  train  w^as  negligently  and  sud- 
denly quickened,  whereby  she  was  thrown  upon  the 
depot  platform,  which  was  twenty-six  inches  below 


MAY  TERM,  1897— Vol.  17.  667 

Cincinnati,  etc.,  Railroad  Company  v.  Revalee. 

the  lowest  step  of  the  car.  It  was  held  that  the  com- 
plaint showed  contributory  negligence. 

In  Cincinnati^  etc.^  R.  R.  Co.  v.  McClain  (Indi  Sup.), 
44  N.  E.  306,  it  was  held  that  a  passenger  wishing  to 
alight  at  a  certain  crossing,  the  conductor  having  told 
him  that  he  could  get  off  there  without  danger,  was 
guilty  of  negligence  in  going  upon  the  lower  step  of 
the  platform  at  night,  and  while  the  train  was  running 
at  a  speed  of  11  or  12  miles  an  hour. 

In  Clevdand,  etc.,  R.  W.  Co.  v.  Moneyhun,  Gdn.j  146 
Ind.  147,  it  was  held  that  a  passenger,  who  was  a  per- 
son having  capacity  to  be  guilty  of  contributory  negli- 
gence, was,  as  a  matter  of  law,  negligent  in  going  upon 
the  lowest  step  of  the  car  and  standing  there  with  his 
back  toward  the  platform  and  his  head  leaning  out- 
ward, to  vomit,  while  the  train  was  running  at  the 
rate  of  twenty-five  miles  an  hour,  the  jury  finding  that 
it  was  dangerous  for  him  to  do  so.  In  the  case  last 
mentioned,  the  question  as  to  contributory  negligence 
aroi^e  under  a  special  verdict,  and  it  was  said  to  be  a 
well  settled  proposition  in  this  State,  that  whenever, 
under  the  facts  disclosed  by  a  special  verdict,  the  ques- 
tion is  presented  either  as  to  the  negligence  of  the  de- 
fendant, or  a^  to  whether  the  plaintiff  was  without 
fault,  and  two  inferences  may  be  reasonably  drawn  as 
to  either  of  said  ultimate  facts,  one  in  favor  and  the 
other  against,  then  the  determination  of  such  a  fact  is 
within  the  province  of  the  jurors,  and  their  finding 
will  be  accepted  by  the  court  as  conclusive*;  but  if  the 
facts  found  are  such  that  the  court  can  adjudge,  as  a 
matter  of  law,  that  the  injured  party  was  or  was  not 
guilty  of  contributory  negligence,  then  the  finding  of 
such  ultimate  fact,  whatever  it  may  be,  will  be  disre- 
garded by  the  court. 

In  the  case  at  bar,  regarding,  as  we  must,  the  evi- 
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dence  most  favorable  to  the  appellee,  which  it  was 
within  the  province  of  the  jury  to  accept  as  showing 
truly  the  facts  of  the  injury,  we  are  presented  with  the 
question  whether  the  court  or  the  jury  should  deter- 
mine, upon  those  facts,  the  question  as  to  contributory 
negligence. 

We  need  not  again  recite  those  facts,  or  any  of  them. 
Regarding  them  all  together,  and  considering  them 
in  connection  with  the  authorities,  we  are  of  the  opin- 
ion that  the  question  as  to  whether  the  evidence  most 
favorable  to  the  appellee  did  or  did  not  show  her  to 
be  free  from  contributory  fault  was  one  for  the  jury  to 
determine  under  proper  instructions  from  the  court. 

The  question  as  to  contributory  negligence  deter- 
mined by  the  jury,  under  the  evidence  produced  by  the 
appellee,  was  not  one  of  voluntarily  alighting  from  a 
moving  train,  but  one  of  going  upon  the  lower  step  of 
a  slowly  moving  car,  and,  the  car  still  slowly  moving, 
standing  there  and  waiting  with  the  intention  of 
alighting  when  the  train  should  cease  to  move.  The 
difference  between  such  cases  is  not  an  insignificant 
one. 

It  is  earnestly  argued  by  the  appellant  that  the  trial 
proceeded  upon  a  different  theory  from  that  set  out  in 
the  complaint,  which  alleged  that  the  train  stopped, 
while  the  appellee's  evidence  upheld  the  theory  that 
the  train  did  not  stop. 

It  devolves  upon  us  to  inquire  whether  this  differ- 
ence between  the  evidence  and  the  statement  in  the 
complaint  constitutes  a  failure  of  proof. 

In  Waldhier  v.  Hannibal,  etc.,  R.  R.  Co.,  71  Mo.  514, 
the  action  being  for  negligence  in  having  and  using  in- 
sufficient machinery  and  in  running  and  managing 
its  railroad  and  cars,  it  was  held  that  the  plaintiff 
could  not  recover  upon  proof  that  the  injury  was  oc- 
casioned by  a  broken  frog. 
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In  Price  v.  St.  LouiSy  etc.,  R.  W.  Co.,  72  Mo.  414,  where 
the  fault  of  the  defendant  was  in  not  stopping  the 
motion  of  the  train  a  reasonable  time  to  admit  of  the 
plaintiff's  leaving  the  cars,  whereby  he,  in  leaving  the 
train,  was  thrown  with  violence  upon  the  platform 
of  the  depot,  it  was  held  that  the  plaintiff  could  not 
recover  upon  proof  of  the  company's  failure  to  keep 
the  platform  lighted. 

Where  the  alleged  negligence  of  the  defendant  was 
its  failure  to  blow  a  whistle,  it  was  held  that  evidence 
that  the  whistle  was  defective  was  not  admissible. 
Qulfy  etc.,  R.  W.  Co.  v.  ScoU  (Tex.  Civ.  App.),  27  S.  W. 
827. 

In  Birmingham,  etc.,  R.  W.  Co.  v.  Clay,  108  Ala.  233, 
19  South.  309,  the  third  count  of  the  complaint  alleged 
that  while  a  train  had  stopped  for  receiving  and  put- 
ting off  passengers,  the  plaintiff's  intestate  and  other 
passengers  seeking  to  board  said  train,  got  upon  the 
platform  of  one  of  the  cars;  that  while  he  was  on  said 
platform,  and  before  he  had  time  and  opportunity  to 
get  inside  said  car,  it  was  quickly  put  in  motion,  and 
he  was  thereby  thrown  from  his  balance  and  caused  to 
fall  off  said  platform  and  under  the  wheels  of  the  car 
he  was  seeking  to  enter,  and  he  was  thereby  run  over 
and  killed;  that  his  death  was  caused  by  the  negligence 
of  the  defendant  in  not  allowing  the  train  to  remain 
stationary  long  enough  for  him  to  get  safely  on  the 
same,  and  in  starting  the  train  too  suddenly,  so  as  to 
throw  him  off  said  platform,  and  in  failing  to  discover 
his  peril,  while  on  the  platform,  from  said  car  being 
put  in  motion;  in  putting  said  train  in  motion  while  he 
was  in  a  place  of  danger  which  might  have  been  dis- 
covered and  averted  by  proper  care  and  watchfulness 
on  the  defendant's  part;  and  in  failing  to  keep  a  proper 
lookout  to  see  that  he  had  reached  a  place  of  safety 
on  the  train  before  it  was  put  in  motion. 
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It  was  said  by  the  court:  "There  was  no  proof  that 
intestate  was  ever  on  the  platform  of  the  car,  and  was 
thrown  therefrom,  but  all  the  proof  shows  he  had,  at- 
tempting to  board  the  train,  ascended  no  further  than 
the  first  or  lowest  step  of  the  car,  and  was  thrown 
from  it.  There  was  a  variance,  therefore,  in  the  alle- 
gations of  the  third  count,  and  the  proof." 

In  Cleveland,  etc.,  R.  W.  Co.  v.  Wynant,  100  Ind.  160, 
the  complaint  charged  that  the  plaintiff's  team  of 
horses  became  frightened  at  an  empty  box  car,  negli- 
gently and  unlawfully  suffered  by  the  defendant  to 
remain  upon  the  public  highway,  and  ran  away,  etc. 
There  was  no  evidence  that  the  horses  became  fright- 
ened at  the  car,  but  there  was  evidence  that  they  be- 
came frightened  at  a  noise  in  a  car  that  was  on  the 
railroad  out  in  the  public  highway.  It  was  held  that 
there  was  a  failure  of  proof. 

In  Cincinnati,  etc.,  R.  R.  Co.  v.  McClain,  supra,  it  was 
alleged  in  the  complaint  that  the  passenger  was  in- 
formed by  the  conductor  that  the  train  would  stop  at 
the  crossing  of  the  Belt  Railroad,  and  that  he  could 
get  off  without  danger.  It  appeared  by  the  answers 
of  the  jury  to  interrogatories  that  the  accident  did  not 
happen  at  the  crossing,  at  the  point  where  the  train 
usually  stopped,  but  happened  at  a  point  about  1600 
feet  east  of  the  crossing;  that  the  train  did  come  al- 
most to  a  stop  at  the  usual  stopping  place,  250  feet 
east  of  the  crossing.  It  was  said  by  the  court: 
"Whether  it  could  be  said  that  the  switches,  1600  or" 
1800  feet  east  of  the  Belt,  were  *at  the  crossing  of  the 
Belt  Kailroad,'  in  such  a  sense  as  to  make  the  com- 
plaint good  for  an  injury  caused  at  the  switches,  but 
which  was  alleged  to  have  been  caused  at  the  crossing 
where  the  train  usually  stopped,  at  a  point  250  feet 
from  the  Belt  road,  may  admit  of  grave  doubt.    *    ♦    ♦ 
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No  rule  is  better  established  than  that  a  plaintiff  must 
recover  according  to  the  allegations  of  his  complaint, 
or  not  at  all.  lie  cannot  recover  on  evidence  which 
makes  a  case  materially  different  from  the  case  made 
by  his  pleadings." 

Neither  in  the  complaint,  in  the  case  at  bar,  nor  in 
the  evidence  produced  by  the  appellee,  was  there  any 
matter  relating  to  a  defect  in  the  locomotive  or  train 
or  track  or  landing  place.  There  was  no  difference 
between  the  complaint  and  the  evidence  as  to  time, 
place,  surroundings,  or  persons.  The  complaint  and 
the  evidence  both  showed  the  cause  of  the  injury  to 
be  the  failure  of  the  appellant  to  give  the  appellee  an 
opportunity  to  alight  in  safety  and  the  sudden  start- 
ing up  of  the  trairr  with  a  jerk  while  she  was  upon  the 
lower  step  of  the  car,  her  conduct  in  being  there  not 
being  negligent,  as  a  matter  of  law.  Although  the 
circumstances  of  her  taking  that  position  and  stand- 
ing there  were  described  differently  in  the  complaint 
and  the  evidence,  yet  the  complaint  alleged  and  the 
jury  found  that  she  was  without  fault  in  being  there. 
Whether  or  not  she  was  negligent  in  being  there  when 
the  train  started  with  a  sudden  jerk,  was  the  impor- 
tant question  relating  to  her  conduct,*  and  a  slight  dif- 
ference in  the  two  descriptions  of  the  circumstances  of 
her  assuming  the  position  could  hardly  be  material. 

The  proximate  cause  of  the  appellee's  injury  was 
not  her  going  down  upon  the  lower  step,  or  her  stand- 
ing there,  while  the  train  was  moving  slowly,  nor  was 
it  the  slow  motion  of  the  train  while  she  went  down 
the  steps,  or  while  she  stood  upon  the  lower  step;  but 
the  wrongful  and  sudden  jerk,  which  threw  her  off  her 
balance  and  caused  her  to  fall,  was  the  proximate 
cause.  But  for  this  she  would  not  have  received  the 
injury,  to  which,  as  the  complaint  showed  and  the  jury 
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found,  no  fault  of  her's  contributed  proximately.  The 
complaint  and  the  evidence  most  favorable  to  the  ap- 
pellee both  showed  as  the  proximate  cause,  the  start- 
ing with  a  sudden  jerk. 

The  appellant  does  not  appear  to  have  been  misled 
as  to  its  defense.  If  the  evidence  produced  by  the  ap- 
pellant had  been  accepted  and  relied  upon  by  the  jury 
as  showing  the  true  state  of  the  case,  it  would  have 
established  as  complete  a  defense  to  the  cause  of  ac- 
tion shown  by  the  appellee's  evidence  as  to  that  shown 
by  the  complaint. 

While,  as  we  have  heretofore  suggested,  the  con- 
duct of  the  appellee  in  that  she  was  not  in  the  very 
act  of  alighting  voluntarily,  but  was  standing  on  the 
step  waiting  for  the  train  to  cease  to  move,  until,  be- 
ing thrown  from  her  balance,  she  jumped  to  save  her- 
self, might  be  considered  by  the  jury  as  affecting  the 
question  as  to  the  prudence  of  her  actions,  yet  the  dif- 
ference between  her  conduct  described  in  the  com- 
plaint and  that  shown  by  her  most  favorable  evidence 
would  not  be  such  as  to  make  the  duty  of  the  appel- 
lant toward  her  essentially  different  in  the  one  case 
from  what  it  would  be  in  the  other  case;  and  the  con- 
duct of  the  appellant  affecting  the  appellee,  as  shown 
by  the  evidence  most  favorable  to  her,  was  not  es- 
sentially different  from  that  stated  in  the  complaint. 
Certainly  such  variances  are  not  to  be  commended 
or  encouraged,  but,  after  some  hesitation,  we  find  our- 
selves unable  to  regard  the  evidence  most  favorable  to 
the  appellee  as  showing  a  case  so  essentially  different 
from  that  stated  in  the  complaint  as  to  constitute  a 
failure  to  prove  the  complaint  in  its  general  scope  and 
meaning.  Counsel  have  discussed  other  matters  per- 
taining to  the  trial.  The  questions  thus  presented  are 
of  such  a  character  that  no  useful  purpose  would  be 
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subserved  by  adding  a  discussion  of  them  to  what  we 
have  said. 

We  find  no  available  error  in  the  record. 

Judgment  affirmed. 

Henley  and  Wiley,  JJ.,  dissent. 


Scott  v.  Carothers  et  al. 

[No.  2,287.    FUed  June  1,  18»7.] 

HxTSBAND  AND  WiFE. — Burial  Expenses  of  Wife, — NeeesaarieB. — Smt- 
able  burial  expenses  for  a  deceased  wife  are  necessaries  that  should 
be  furnished  by  surviving  husband,    p.  676. 

Same. — Abandonment  of  Wife,  When  Husband  Liable  for  Necessaries. 
— ^Where  a  husband  by  his  cruel  and  inhuman  treatment  forces  his 
wife  to  abandon  his  home,  he  is  legally  bound  to  one  who  supplies  her 
with  necessaries,   p.  677. 

Same. — Abandonment. — Liability  of  Husband  for  Burial  Expenses  of 
Wife. — ^Where  a  husband  by  his  cruel  and  inhuman  treatment  has 
forced  his  wife  to  abandon  his  home,  and,  while  living  separate  and 
apart,  she  dies,  the  husband  will  be  liable  for  her  suitable  burial 
expenses,  although  at  the  time  of  her  death  the  wife  was  the  owner 
of  separate  property  more  than  sufficient  to  have  paid  such  expenses. 
p.  678. 

Same. —  Necessaries. — Antenuptial  Contract. — An  antenuptial  con- 
tract which  is  simply  directed  to  the  disposition  of  the  separate 
property  of  a  husband  and  wife  after  death,  does  not  exempt  the 
husband  from  liability  for  suitable  burial  expenses  upon  the  death 
of  the  wife.    p.  678. 

From  the  Lawrence  Circuit  Court.    Affirmed. 
B.  A.  Fulh  and  Edwin  Corr^  for  appellant 

J.  E.  Henley  and  J.  B.  Wilson^  for  appellees. 

Henley,J. — The  appellees  were  the  plaintiffs  below, 
and  began  this  action  against  appellant  to  recover 
for  a  burial  outfit  consisting  of  a  casket,  robe,  slippers, 
and  hose  furnished  by  them  to  be  used  at  the  funeral 
and  interment  of  appellant's  wife.    The  total  value  of 
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all  the  articles  furnished,  as  specified  in  the  bill  of 
particulars  filed  with  the  complaint,  was  |^8.70.  To 
the  complaint  filed  against  the  husband  for  the  re- 
covery of  this  amount  and  interest  for  the  unreason- 
able delay  in  paying  the  same,  the  appellant  (the  hus- 
band) has  answered  in  three  paragraphs.  The  first  a 
general  denial ;  the  second  seekS  to  avoid  liability  for 
the  debt  because,  as  averred  in  the  answer,  at  the  time 
of  the  death  of  appellant's  wife,  she  was  the  owner  of 
her  own  separate  property  and  was  living  therein,  sep- 
arate and  apart  from  appellant;  that  appellant  had  a 
good  home  and  property  both  real  and  personal  and 
was  abundantly  able  to  support  and  maintain  his  said 
wife,  but  that  she  abandoned  him  without  cause,  and 
at  all  times  from  the  time  she  so  left  her  husband 
until  her  death  she  had  the  privilege  of  returning  to 
his  said  home  and  enjoying  the  luxuries  therein  pro- 
vided; that  the  goods  for  which  appellees  seek  to  re- 
cover were  purchased  without  appellant's  knowledge 
or  consent,  and  that  at  the  time  of  the  death  of  nis 
said  wife,  she  w^as  solvent  and  owned  property  of  the 
value  of  five  hundred  dollars;  that  appellees  knew  of 
the  separation, and  knew  that  appellant  was  not  living 
with  his  wife  when  the  goods  were  bought,  and  knew 
that  a  complaint  for  divorce  had  been  filed  against 
him  by  his  said  wife. 

The  third  paragraph  of  answer  sets'  up  as  a  defense 
to  this  action  an  antenuptial  contract,  in  which  it  was 
provided,  that  "It  is  therefore  contracted  and  agreed 
by  and  between  the  said  John  Scott  and  Mary  A. 
Chambers  that  the  survivor  of  either  shall  take  and 
hold  no  interest  or  part  of  interest  by  descent  or  other- 
wise in  the  estate  of  the  deceased,  but  that  the  real 
and  personal  estate  of  each  shall  descend  to  the  heirs 
the  same  as  it  would  if  they  had  not  been  married,  ex- 
cept that  if  the  said  Mary  A.  shall  survive  the  said 
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John  Scott  she  shall  receive  the  sum  of  one  thousand 
dollars  of  and  from  the  estate  of  said  John  Scott;  and 
further  the  consideration  for  said  marriage,  in  the 
event  of  a  separation  between  the  said  John  and  Mary 
A.  shall  occur,  that  a  decree  of  divorce  rendered  in 
favor  of  either  of  said  parties,  the  said  Mary  A.  agrees 
with  said  John  not  to  claim  or  insist  on  any  alimony 
or  judgment  for  alimony  against  him,  or  any  money 
consideration  whatever,  or  any  of  his  property  of  any 
kind  or  nature." 

The  court  overruled  demurrers  addressed  to  the  sec- 
ond and  third  paragraphs  of  the  answer.  Judgment 
having  been  rendered  in  favor  of  the  party  presenting 
the  demurrers  to  these  answers,  we  are  not  called  upon 
to  pass  upon  their  sufficiency  as  a  defense  to  this 
claim. 

Appellees  filed  a  general  denial,  and  upon  the  is- 
sues thus  joined  a  trial  was  had  by  a  jury  and  a  special 
verdict  returned  by  way  of  answers  to  interrogato- 
ries. Upon  motion,  judgment  was  rendered  upon  the 
facts  so  found  in  favor  of  the  appellees  for  f 51.62.  The 
motion  of  appellant  for  judgment  upon  the  special 
verdict  was  overruled  and  excepted  to.  Appellant 
moved  for  a  new  trial,  which  was  overruled,  and  there- 
upon he  prayed  an  appeal  to  this  court. 

The  assignment  of  errors  filed  herein  properly  pre- 
sents for  argument  the  rulings  of  the  lower  court  to 
which  the  appellant  excepted.  The  special  findings 
of  the  jury  upon  which  this  judgment  rests  bring  be- 
fore the  court  the  following  material  facts:  That  at 
the  time  of  the  sale  of  the  goods  by  the  appellees,  the 
appellant  was  the  owner  of  property  of  the  value  of 
ten  or  fifteen  thousand  dollars,  and  was  not  in  debt; 
that  Mary  A.  Scott,  at  the  time  of  her  death,  was  the 
lawful  wife  of  appellant,  but  was  living  apart  from 
him,  and  that  she  lived  apart  from  him  because  she 
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was  badly  treated  by  him;  that  she  owned  real  and 
personal  property  of  the  value  of  $365.00,  and  had 
no  means  of  support  except  what  was  earned  by  her 
son,  a  boy  of  fifteen  years;  that  the  said  Mary  A. 
Scott,  the  wife  of  appellant,  died  on  the  2nd  day  of 
August,  1894,  less  than  one  year  after  her  marriage 
with  appellant,  and  that  the  goods  furnished  by  ap- 
pellees wei^e  all  used  in  burying  her,  and  were  charged 
to  appellant  at  the  time  they  were  so  purchased ;  that 
they  were  ordered  by  a  neighbor  of  decedent;  that  they 
were  such  goods  as  would  be  used  for  a  person  in  the 
situation  and  station  in  life  occupied  by  decedent,  and 
that  the  charges  therefor  were  reasonable;  that  appel- 
lees knew,  when  they  furnished  the  goods,  that  appel- 
lant and  Mary  A.  Scott  were  not  living  together;  that 
the  said  wife  had  commenced  proceedings  in  court  to 
obtain  a  divorce  from  appellant;  that  upon  demand, 
appellant  had  refused  to  pay  appellees'  charges,  and 
that  there  had  been  a  long  and  unreasonable  delay  in 
the  payment  thereof.  A  great  many  other  facts  are 
found,  which  are  not  material.  Upon  the  facts  thus 
found,  we  think  the  lower  court  correctlv  rendered 
judgment  in  favor  of  the  appellees.  The  goods  fur- 
nished were  certainly  necessaries.  Schouler  on  Do- 
mestic Relations,  section  199. 

The  facts  found  make  a  case  very  similar  to  the  case 
of  Arnold  v.  Brandt,  16  Ind.  App.  169,  where  the  court, 
speaking  by  Reinhard,  J.,  said:  "The  husband  owes 
the  wife  the  duty  of  supporting  and  maintaining  her, 
and  she  may  enforce  this  duty  in  a  proper  case  by 
pledging  his  credit  to  others  who  supply  her  with 
necessaries.  ♦  ♦  ♦  While  it  is  true  that  the  obliga- 
tion cannot  be  enforced  if  the  wife  has  sufficient  means 
of  her  own,  we  cannot  subscribe  to  the  doctrine  in- 
voked by  the  appellant  that  if  she  has  any  means,  how- 
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ever  gmall,  he  cannot  be  rendered  liable.  In  the  pres- 
ent case,  as  we  have  said,  there  was  evidence  to  the 
effect  that  her  own  means  were  inadequate  " 

It  is  settled  law  of  this  State  that  a  man  who  forces 
his  wife  and  children  to  abandon  his  home  by  cruel 
and  inhuman  treatment  is  legally  bound  to  one  who 
supplies  his  wife  with  necessaries.  The  Supreme 
Court  of  this  State,  in  the  case  of  Watkins  v.  DeAr- 
mondy  89  Ind.  533,  said:  "A  man  owing  a  duty  to  supply 
his  wife  with  necessaries,  and  who  fails  to  perform  it, 
cannot  escape  liability  to  one  who  does  furnish  her 
the  necessaries  on  the  ground  that  he  gave  notice  that 
he  would  not  be  responsible  for  them.  To  permit  this 
would  be  to  put  it  in  the  power  of  bad  husbands  to  de- 
prive their  wives  of  all  means  of  living,  for  if  notice 
terminated  liability  a  man  bad  enough  to  beat  his 
wife  would  be  swift  to  give  it." 

.  In  the  case  of  Eiler  v.  Crvll,  99  Ind.  375,  the  Su- 
preme Court  said:  "He  [appellant]  abandoned  his  wife, 
in  said  month,  without  her  fault,  taking  with  him  all 
the  household  furniture  and  leaving  her  wholly  desti- 
tute of  money,  food,  or  means  of  sustenance,  and  there- 
after he  furnished  her  nothing. 

"She  owned  a  tract  of  land  of  about  one  acre,  with 
a  small  house  thereon.  About  one  month  before  said 
abandonment,  she  leased  said  premises,  for  a  period 
of  two  years,  to  the  plaintiff,  her  son  by  a  former  mar- 
riage, who,  by  the  terms  of  the  contract  of  letting,  was 
to  have  the  use  of  said  premises  for  that  period,  in 
consideration  of  certain  repairs  which  he  agreed  to 
make  thereon,  and  which  he  did  make. 

"At  the  request  of  said  wife,  after  she  had  been  so 
abandoned,  the  plaintiff  took  her  to  said  premises, 
where  he  resided,  and  thereafter  he  maintained  her 
there  at  his  expense,  she  having  no  property  whatever 
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except  said  premises.  The  plaintiff  knew  that  she  had 
no  other  property,  and  it  was  agreed  between  him  and 
her  that  he  would  try  to  get  some  compensation  for 
her  maintenance  from  the  defendant. 

"The  only  question  is  whether  the  plaintiff  could  re- 
cover, notwithstanding  the  wife's  ownership  of  said 
property,  there  being  no  express  request  or  promise 
on  the  part  of  the  defendant. 

"During  the  period  in  which  the  plaintiff  provided 
necessaries  for  the  abandoned  wife,  not  upon  her 
credit,  no  means  of  support  accrued  or  could  accrue  to 
her  from  the  real  estate  owned  by  her.  For  that  period 
the  defendant  left  her  wholly  without  means  of  sup- 
port; and  having  done  so  without  her  fault,  he  was 
liable  to  the  plaintiff  for  providing  for  her  necessi- 
ties, without  the  defendant's  express  request  or  his 
express  promise  to  pay  therefor.''  See,  also,  Litson  v. 
Brovm,  26  Ind.  489. 

In  the  case  at  bar  the  jury  found  that  the  only  prop- 
erty owned  by  decedent  was  a  cottage  house  of  four 
rooms  and  personal  property  therein,  all  of  the  value 
of  f365;  that  at  the  time  of  her  death  she  resided  in 
this  house  and  was  wholly  dependent  upon  her  little 
son,  who  worked  in  a  quarry,  for  support  for  herself 
and  two  other  children.  It  was  in  this  situation  that 
appellant's  wife  died,  driven  from  his  house  by  his 
cruel  treatment.  Appellees  furnished  the  goods  to  de- 
cently bury  her  and  rightfully  placed  the  charge  for 
the  same  against  appellant,  her  husband. 

We  do  not  believe  the  antenuptial  contract  in  any 
way  affects  or  changes  the  appellant's  liability  herein. 
The  contract  does  not  seek  to  exempt  appellant  from 
liability  for  necessaries  furnished  the  wife,  but  is  sim- 
ply directed  to  the  disposition  of  their  separate  prop- 
erty after  death. 

We  have  passed  upon  all  the  alleged  errors  dis- 
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cussed  by  appellant's  counsel.    Others,  if  any,  must  be 
deemed  to  have  been  waived. 

We  find  no  error  in  the  record.    The  judgment  is 
aflSrmed  with  10  per  cent,  damages. 


The  LoxTisyiLLE,  New  Albany  and  Chicago  Rail- 
way Company  v.  Martin. 

[No.  2,901.    Filed  June  2,  1897.] 

Change  op  Vbnuk.— .Ajjp/tcafion  For.^Duty  of  Court,— Wiem,  in  a 
civil  case,  an  application  is  made  for  a  change  of  venue  on  the 
ground  of  local  prejudice,  in  accordance  with  section  416.  Bums'  R. 
S.  1894«  it  is  the  imperative  duty  of  the  court  to  grant  the  change. 
p.  681. 

Same. — Second  Application. — Statute  Construed, — Under  section  417, 
Bums'  R.  S.  1894,  providing  that  only  one  change  of  venue  shall  be 
granted  to  the  same  party,  a  change  of  venue  will  not  be  denied 
because  of  a  previous  refusal  to  grant  the  change,  for  a  reason  no 
longer  existing,  p.  68S. 

Sake. — Pr^fudieiai  Error. — Error  in  overruling  an  application  for  a 
change  of  venue  for  local  prejudice  against  the  applicant  is  not 
rendered  harmless  by  a  subsequent  waiver,  by  such  applicant,  of  a 
trial  by  jury.   p.  68g, 

From  the  Washington  Circuit  Court.  Reversed. 

E.  C.  Field,  W.  S.  Kinnan  and  A.  Elliott,  for 
appellant 

J.  A.  Zaring  and  M.  B.  Hottel^  for  appellee. 

Black,  J. — ^The  appellee  brought  this  action  to  re- 
cover the  value  of  services  rendered  by  him  as  a  phy- 
sician and  surgeon  for  an  employe  of  the  appellant. 

On  the  10th  of  December,  1895,  the  cause,  being  at 
issue,  was  set  for  trial  on  the  17th  day  of  the  same 
montfi.  On  the  14th  day  of  said  month  appellant 
moved  for  a  change  of  venue  from  the  county.  The 
court  overruled  the  motion,  "for  the  reason,"  stated 
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in  the  ruling,  as  set  forth  in  an  entry  copied  in  the 
transcript,  "that  this  cause  was  heretofore  set  for  trial 
in  this  court,  in  presence  of  local  attorneys  for  both 
parties,  and  because  of  a  published  rule  of  court  that 
it  is  too  late  after  a  cause  is  set  for  trial  to  apply  for 
a  change,  and  because  the  affidavit  does  not  show  that 
the  defendant  did  not  know,  through  other  counsel  or 
officers,  before  the  cause  was  set  for  trial,  that  an 
odium  exists  to  the  prejudice  of  defendant." 

On  the  18th  of  December,  1895,  the  cause  was  called 
for  trial,  and  the  trial  was  entered  upon  before  the 
court,  without  a  jury.  The  court,  having  heard  the 
evidence,  took  the  cause  under  advisement  until  De- 
cember 30, 1895. 

On  the  24th  of  December,  1895,  the  parties  ap- 
peared, and  the  appellee  moved  to  set  aside  the  sub- 
mission of  the  cause,  and  to  sustain  the  demurrer  to 
the  complaint;  and  thereupon  the  court  sustained  the 
demurrer  to  the  complaint  and  gave  the  appellee  leave 
to  amend. 

On  the  30th  of  December,  1895,  the  appellee  filed 
an  amended  complaint,  and  the  appellant,  thereafter, 
on  the  same  day,  moved  for  a  change  of  venue  from 
the  county,  and  filed  an  affidavit  in  support  of  the 
motion.  The  next  day  the  court  overruled  the  motion 
for  a  change  of  venue,  and  the  appellant's  exception 
to  the  ruling  was  duly  saved  by  bill  filed  the  same  day. 

On  the  6th  of  January,  1896,  the  cause  was  con- 
tinued generally.  In  the  February  term,  1896,  a  de- 
murrer to  the  amended  complaint  was  filed,  and  was 
overruled ;  and,  an  answer  in  denial  having  been  filed., 
the  cause  was  tried  by  the  court  without  the  interven- 
tion of  a  jury,  in  March,  1896.  , 

We  have  to  decide  whether  the  court  erred  in  over- 
ruling the  appellant's  second  application  for  a  change 
of  venue. 
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The  statute,  section  416,  Burns'  R.  g.  1894  (412,  Hor- 
ner's R.  S.  1896),  provides:  "The  court  in  term,  or 
the  judge  thereof  in  vacation,  shall  change  the  venue 
in  any  civil  action  upon  the  application  of  either  party, 
made  upon  affidavit  showing  »  »  »  that  an  odium 
attaches  to  the  applicant,  or  to  his  cause  of  action  or 
defense,  on  account  of  local  prejudice." 

The  aflSdavit,  filed  upon  the  second  application,  pur- 
ported to  be  made  by  the  general  attorney  of  the  ap- 
pellant, who  had  general  charge  and  control  of  all 
its  legal  business,  and  had  particular  charge  and  con- 
trol of  the  defense  in  this  action;  and  he  swore  that 
he  made  the  affidavit  by  appellant's  authority,  and  at 
its  instance  and  request,  and  on  its  behalf.  For  cause 
of  change  of  venue,  he  swore  that  the  appellant  could 
not  have  a  fair  and  impartial  trial  in  this  cause  in  the 
county,  "for  the  reason  that  odium  attaches  to  said 
defendant's  cause  of  defense  on  account  of  local 
prejudice  in  said  county." 

This  affidavit  conformed  to  the  requirements  of  the 
statute.  The  language  of  the  statute  is  imperative. 
Where  application  for  a  change  of  venue  is  made  in 
accordance  with  the  statute,  it  is  the  duty  of  the  court 
to  grant  it,  and  it  is  available  error  to  refuse  the 
change.  Rout  v.  Ninde,  118  Ind.  123;  Bemhamer  v. 
StatCy  123  Ind.  577. 

No  question  is  made  here  by  the  appellant  in  rela- 
tion to  the  refusal  to  grant  the  first  application.  The 
reason,  based  upon  the  rule  of  court,  for  overruling 
that  application  was  not  applicable  to  the  second  ap- 
plication. When  the  second  application  was  made  the 
cause  was  not  set  for  trial.  An  amended  complaint 
had  been  filed.  The  cause  was  not  at  issue  when  the 
second  application  was  made.  It  was  not  then  ascer- 
tained when  it  would  be  tried.  It  was  put  at  issue 
and  set  for  trial  after  the  making  of  the  second  appli- 
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cation.  The  rule  and  the  reason  for  the  rule  did  not 
apply.  It  does  not  appear  that  any  rule  of  court  was 
relied  upon  for  refusing  the  second  application. 

Reference  is  made  by  counsel  for  the  appellee  to  the 
provision  of  section  417,  Burns'  E.  S.  1894  (413,  Hor- 
ner's R.  S.  1896),  that  "only  one  change  of  venue  shall 
be  granted  to  the  same  party  from  the  county,  and 
only  one  from  the  judge." 

In  the  case  before  us,  no  change  had  been  granted 
to  either  party,  and  the  statute  is  not  subject  to  the 
construction  which  the  appellee  seeks  to  put  upon  it. 
It  is  not  contemplated  thereby,  that  a  proper  appli- 
cation for  a  change  shall  not  be  granted  because  of  the 
previous  refusal,  for  a  reason  no  longer  existing,  to 
grant  a  change,  as  in  this  case. 

We  cannot  agree  with  counsel  for  the  appellee  that 
the  error  of  the  court  in  overruling  the  application  for 
change  of  venue  from  the  county  was  rendered  harm- 
less by  the  fact  that  the  subsequent  trial  was,  by  the 
will  and  consent  of  the  appellant,  before  the  court, 
without  the  intervention  of  a  jury. 

The  statutory  right  to  a  change  from  the  county  in 
any  civil  action  applies  to  causes  which  must  be  tried 
by  the  court  without  a  jury.  It  has  been  held  that  it 
extends  even  to  a  proceeding  for  divorce.  Evans  v, 
Evans,  105  Ind.  204. 

Where,  as  here,  in  an  action  in  which  a  party  has 
a  right  to  a  trial  by  jury,  his  application  for  a  change 
of  venue  from  the  county  has  been  improperly  over- 
ruled, and  he  afterward  waives  his  right  to  a  jury 
and  consents  to  a  trial  by  the  court,  the  error,  instead 
of  being  thereby  rendered  harmless,  would  seem  to  be 
made  more  manifest. 

We  are  of  the  opinion  that  the  second  application 
for  a  change  of  venue  should  have  been  sustained. 

The  judgment  is  reversed. 
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The  Iin^iANAPOLis  Natural  Gas  Company  et  al.  v. 

Spaugh  et  al. 

[No.  2,115.    FUed  April  6, 1897.     Rehearing  denied  June  2,  1897.] 

Landlobd  Ain>  Tenant.'— GflM  Lease. — Indefiniteness  of  Description.— 
Complaint. — In  an  action  to  recover  upon  a  covenant  of  a  gas  lease 
for  the  payment  of  a  specified  sum  annually  for  failure  to  drill  a  well 
within  the  time  specified,  where  the  complaint  describes  the  land  as 
eighty  acres  of  a  certain  tract,  "reserving  sixty  acres  around  the 
buildings  on  said  premises,"  the  boundaries  to  be  designated  by  the 
**party  of  the  fitst  part,"  the  indefiniteness  of  the  description  does 
not  defeat  the  action  where  it  is  further  alleged  that  the  lessor  was 
ready  at  all  times  to  locate  the  boundaries,    pp.  684r-687. 

Pleading.— t/otn*  Cause  of  Action. — Complaint. — A  complaint  which 
fails  to  state  a  joint  cause  of  action  in  favor  of  all  plaintiffs  who 
join  therein,  is  bad  on  demurrer  for  sufficient  facts,   pp.  687, 688. 

Same. —  Complaint. —  Theory. — A  complaint  must  proceed  upon  a 
a  definite  theory,  and  upon  that  theory  it  must  state  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of  all  parties  who  join  as 
plaintiffs,   p.  688. 

Same. — Action  on  Lease. — Complaint. — ^Where  two  parties  join  as 
plaintiffs  in  an  action  against  the  lessor  to  recover  ux)on  the  cove- 
nant of  a  lease  which,  by  its  terms,  runs  only  to  one  of  the  pari;ies, 
a  complaint  which  fails  to  aver  what  interest  the  other  had  in 
the  subject-matter  of  the  suit,  except  her  signature  to  the  lease, 
is  demurrable  for  failure  to  state  a  joint  cause  of  action  in  favor  of 
both  plaintiffs,    pp.  688,  689. 

From  the  Tipton  Circuit  Court.    Reversed. 

F.  E.  Gavin,  C.  F.  Coffin,  T.  P.  Davis,  T.  J.  Kane 
and  B.  K,  Kane,  for  appellants. 

George  Shirts,  I.  A.  Kilboume  and  A.  F.  KUboume^ 
for  appellees. 

Robinson,  J. — ^The  question  involved  in  this  appeal 
is  the  sufficiency  of  appellees'  complaint. 
The  complaint  alleges  that  on  the  3d  day  of  May, 
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1887,  appellees  "rented  and  leased  their  farm  contain- 
ing 80  acres,  more  or  less,  situated  in  Hamilton  county, 
Indiana,  bounded  on  the  north  by  the  lands  of  Ellis 
Roberts,  on  the  east  by  the  lands  of  A.  Harvey,  on 
the  south  by  the  lands  of  A.  Harvey,  on  the  west  by 
the  lands  of  F.  Inman,  to  the  firm  of  J.  M.  Guflfy  & 
Co.;"  by  the  terms  of  the  lease  which  was  for  five 
years,  it  was  provided,  among  other  things,  that  if  gas 
was  obtained  in  sufficient  quantities  to  utilize,  the 
consideration  should  be  f  100.00  for  each  well  drilled 
on  the  land,  payable  within  sixty  days  after  the  com- 
pletion of  the  well,  and  thereafter  yearly  in  advance; 
that  operations  should  begin  within  three  mouths, 
and  one  well  completed  within  six  months  from  the 
date  of  the  lease  or  agreement;  and  on  failure  to  com- 
plete one  well  within  such  time,  plaintiffs  were  to  re- 
ceive for  such  delay  the  sum  of  $100.00  per  annum, 
thereafter,  until  such  well  should  be  completed;  that, 
though  often  requested,  defendants  had  never  com- 
menced or  completed  any  well  on  said  premises,  but 
had  failed  and  refused  to  comply  with  the  contract 
The  complaint  shows  proper  assignments  of  the  lease 
from  the  lessee  to  the  appellant,  the  Indianapolis  Nat- 
ural Gas  Company;  that  no  part  of  the  sums  of  money 
agreed  to  be  paid  had  ever  been  paid;  that  plaintiffs 
were,  at  all  times,  ready  and  willing  and  offered  to  lo- 
cate all  boundary  lines  and  wells,  but  defendant 
would  not  consent,  and  refused  to  allow  the  same  to 
be  done,  and  judgment  is  asked  for  one  thousand  dol- 
lars. 

A  demurrer  for  want  of  facts  was  overruled  and 
judgment  rendered  in  appellees'  favor  for  one  thou- 
sand dollars. 

The  complaint  is  assailed  on  the  ground  that  the 
real  estate  mentioned  is  insufficiently  described,  that 
it  is  not  shown  that  appellees  complied  with  the  terms 
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of  the  lease  before  bringing  suit,  and  that  no  cause  of 
action  is  stated  in  faTor  of  Parnitha  E.  Spaugh,  who  is 
joined  as  a  party  plaintiff. 

The  lease  is  filed  with  and  made  a  part  of  the  com- 
plaint. The  description  of  the  real  estate  in  the  lease 
is  "all  that  tract  of  land  situated  in  Washington  town- 
ship, Hamilton  county,  and  State  of  Indiana,  bounded 
and  described  as  follows,  to-wit:  On  the  north  by  land 
of  Ellis  Roberts,  on  the  east  by  lands  of  A.  Harvey, 
on  the  south  by  lands  of  A.  Harvey,  on  the  west  by 
lands  of  F.  Inman,  containing  80  agres,  more  or  less, 
excepting  and  reserving  therefrom  sixty  (60)  acres 
around  the  buildings  on  said  premises,  upon  which 
there  shall  be  no  wells  drilled  by  either  parties,  the 
boundaries  of  which  shall  be  designated  and  fixed  by 
the  party  of  the  first  part." 

It  is  evident  the  parties  intended  the  lease  to  in- 
clude twenty  acres  of  land. 

In  Whittelaey  v.  Bcally  5  Blackf.  143,  suit  was  brought 
to  foreclose  a  mortgage  upon  real  estate  described  as 
"that  certain  tract  or  parcel  of  land  containing  300 
acres,  lying  and  being  in  the  county  of  Knox  and  State 
of  Indiana,  about  four  miles  northeast  of  Vincennes, 
and  adjoining  lands  of  David  M'Cord  and  others,  be- 
ing the  same  tract  of  land  that  was  conveyed  to  said 
Isaac  N.  Whittelsey  by  Benjamin  Tomlinson  and  John 
Ross,  on  the  25th  day  of  May,  1837."  The  objection 
was  urged  that  the  description  of  the  land  was  too  in- 
definite to  authorize  a  decree  ordering  its  sale.  The 
court  said:  "We  think  the  objection  well  taken.  We 
do  not  mean  to  say  that  the  description  is  so  vague  as 
to  make  the  deed  inoperative.  It  may  be  sufficient  to 
convey  the  land.  That  point,  however,  is  not  before 
us.  But  we  think  the  bill  is  defective  in  not  so  de- 
scribing the  land,  that  the  officer  of  the  court  may 
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know  on  what  premises  to  enter  to  execute  the  order 
of  the  court." 

In  Swatts  V.  Boweriy  141  Ind.  322,  a  mortgage  was 
sought  to  be  foreclosed  upon  the  following  land:  "All 
that  certain  tract  or  parcel  of  land  adjoining  the  lands 
of  John  Summerville  on  the  eaat,  Peter  Speece  on  the 
south,  and  Hiram  Allen  on  the  north,  being  a  portion 
of  the  north  end  of  the  upper  half  of  the  lower  half  of 
the  upper  section  of  Conner's  reservation,  said  to  con- 
tain one  hundred  and  fourteen  acres,  more  or  less/' 
The  court  held  that  this  description,  if  embodied  in 
the  decree,  would  not  be  sufficient  to  enable  the  sheriff, 
by  the  aid  of  a  surveyor,  to  locate  the  land  mortgaged. 
Were  the  case  at  bar  a  suit  asking  a  decree  of  the 
court  to  enforce  a  lien  against  the  real  estate  de- 
scribed, the  description,  upon  the  authority  of  the 
above  cases,  might  be  insufficient. 

The  description  contained  in  the  lease  must  control, 
and  there  are  no  averments  in  the  complaint  that  in 
any  way  aid  the  description.  But  conceding  for  the 
purpose  of  the  argument  that  the  description  is  bad, 
the  lease  contains  enough  within  itself  to  make  the 
description  sufficiently  certain  for  the  purposes  of  the 
lease.  If  all  the  terras  of  the  contract  had  been  com- 
plied with,  it  could  not  have  failed  of  execution  by  rea- 
son of  the  imperfect  description,  because  the  lessor 
agreed  to  locate  the  boundaries  of  the  land  attempted 
to  be  described. 

It  is  argued  that  the  agreement  to  locate  the  bound- 
aries is  a  condition  precedent  which  the  complaint 
fails  to  show  was  performed  before  suit  was  brought. 
It  is  true,  the  lessor  could  have  located  the  boundaries 
at  any  time,  but  it  was  unnecessary  to  do  so  until  the 
lessee  was  ready  to  begin  operations  under  the  lease. 
The  lessor  was  not  only  to  locate  the  boundaries  of  the 
land,  but  was  also  to  locate  the  wells.     After  the 
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lease  was  executed,  if  the  lessee  should  conclude  not 
to  sink  any  wells  the  location  of  the  exact  boundaries 
would  be  unnecessary.  But  even  if  it  were  conceded 
that  this  requirement  is  strictly  a  condition  precedent, 
a  point  we  do  not  decide,  still  the  complaint  avers  that 
the  lessor  was  ready  and  willing  at  all  times  to  locate 
the  boundaries,  but  that  appellants  prevented  it,  and 
refused  to  permit  the  same  to  be  done.  No  one  could 
complain  that  the  boundaries  were  not  located  except 
appellants,  and  if  they  prevented  such  location,  they 
cannot  now  say  that  appellee  is  in  default.  The  com- 
plaint shows  a  sufficient  excuse  for  not  complying 
with  that  provision  of  the  lease. 

It  is  argued  that  the  complaint  fails  to  state  a  joint 
cause  of  action  in  the  appellees,  John  E.  Spaugh  and 
Parnitha  E.  Spaugh.  Appellees  both  signed  the  lease, 
although  it  was  an  agreement  made  with  John  E. 
Spaugh,  alone.  The  lease  reads:  "This  lease,  made 
this  3d  day  of  May,  1887,  by  and  between  John  E. 
Spaugh,  of  the  county  of  Hamilton,  and  State  of  In- 
diana, of  the  first  part,  and  J.  M.  Quflfy  &  C!o.,  of  Pitts- 
burg, Pennsylvania,  of  the  second  part,  witnesseth," 
etc. 

This  is  a  suit  on  a  contract,  and  counts  on  one  of  the 
covenants  contained  in  the  lease.  The  lease  was  prop- 
erly filed  with  and  made  a  part  of  the  complaint.  The 
particular  covenant  in  the  lease  upon  which  recovery 
is  sought  is  that  where  it  is  agreed  that  the  lessee  will 
complete  one  well  within  six  months  from  the  date  of 
the  lease,  and  on  failure  to  complete  a  well  within  that 
time  the  lessee  agrees  to  pay  to  "the  party  of  the  first 
part,"  John  E.  Spaugh,  for  such  delay  one  hundred 
dollars  per  annum  within  three  months  after  the  time 
for  completing  such  well. 

The  rule  is  well  settled  that  where  several  plaintiffs 
join  and  the  complaint  fails  to  state  a  joint  cause  of 
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action  in  favor  of  all  it  is  bad  on  demurrer  for  want  of 
8u£9eient  facts.  Swales  v.  Grubbs,  6  Ind.  App.  477; 
Brumfield  v.  Drooky  101  Ind.  190;  Nave  v.  HcMey^ 
74  Ind.  i55. 

In  the  case  of  Holzman  v.  Hibberiy  100  Ind.  338, 
the  complaint  averred  that  one  member  of  the  late 
firm  of  plaintiffs,  since  the  commencement  of  the  suit, 
had  died,  and  by  leave  of  the  court  the  complaint  had 
been  amended  by  the  substitution  of  his  widow's  name 
in  the  place  of  that  of  the  deceased,  averring  that  de- 
ceased had  willed  all  his  interest  in  the  partnership 
accounts  to  such  widow,  and  that  all  the  partnership 
debts  were  paid.  Theite  was  no  allegation  in  the  com- 
laint  that  there  was  no  administration  with  the  will 
annexed,  or  no  executor  upon  the  estate  of  the  de- 
ceased partner,  or  that  there  were  no  debts  against  his 
estate  so  as  to  authorize  the  widow  to  sue,  and  it  was 
held  there  was  no  cause  of  action  shown  in  the  widow. 

A  complaint  must  proceed  upon  some  definite 
theory,  and  upon  that  theory  it  must  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  favor  of  all  par- 
ties who  join  as  plaintiffs.  Brotvn  v.  Critchelly  110  Ind. 
31;  Chicago.,  etc,  B.  B.  Co.  v.  Bills,  104  Ind.  13; 
Peters  y.  Outhrie,  119  Ind.  44; 

The  appellees  join  as  plaintiffs,  and  the  complaint 
proceeds  upon  the  theory  that  they  have  a  joint  in- 
terest in  the  cause  of  action,  but  there  is  no  averment 
showing  what  interest  Parnitha  E.  Spaugh  has  in  the 
subject-matter  of  the  suit,  and  nothing  showing  her 
connection  with  the  subject-matter  of  the  suit,  except 
her  signature  to  the  lease,  and  that  she  and  her  co- 
plaintiff  leased  to  appellant's  assignor  their  farm. 
There  is  nothing  in  the  pleading  to  indicate  what  re 
lationship,  if  any,  the  appellees  have  to  each  other. 
While  she  signed  the  agreement  yet  it  does  not  appear 
that  by  its  terms  she  was  to  do  or  to  receive  anything. 
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She  is  an  entire  stranger  to  the  lease  or  agreement, 
except  her  signature  at  the  close.  The  complaint 
shows  that  she  has  an  interest  in  the  real  estate  men- 
tioned in  the  lease,  but  it  does  not  show  what  that  in- 
terest is.  From  the  allegations  in  the  complaint  this 
court  would  presume  that  appellees  own  the  real  es- 
tate as  tenants  in  commdn.  But  it  does  not,  then, 
necessarily  follow  that  she  has  a  joint  interest  in  the 
cause  of  action.  The  judgment  sought  and  rendered 
is  in  favor  of  both  appellees  and  to  entitle  them  to 
such  a  judgment  a  joint  cause  of  action  must  be  shown 
in  favor  of  both.  This  the  complaint  fails  to  do.  The 
demurrer  should  have  been  sustained. 
Judgment  reversed. 


Board  of  Commissioners  of  Monroe  County 

V.  Galloway. 

[No.  2,220.    Filed  June  2, 1807.] 

Township  Trtjstek.— TTfcen  May  Bind  County  for  Medical  Aid  to 
Poor, — A  township  trustee  as  overseer  of  the  poor  has  power  to  bind 
the  county  for  medical  aid  for  a  poor  person  of  his-township,  where 
the  physician  employed  by  the  county  has  abandoned  his  contract. 
p.  69S. 

Same. — Employment  of  Physician  for  Poor, — A  township  trustee  as 
overseer  of  the  poor  has  no  authority  to  bind  the  county  by  his  con- 
tract in  the  employment  of  a  physician  to  attend  the  poor  where  the 
county  has  alr^Etdy  made  provisions  therefor,    p.  695. 

Same. — Employment  of  Physician  for  Poor, — Agent  for  the  County. — 
A  township  trustee  in  the  employment  of  a  physician  for  the  poor 
is  the  agent  of  the  county,  and  can  only  bind  the  county  while  he  acta 
within  the  scope  of  his  authority  as  prescribed  by  statute,  p.  698, 

From  the  Monroe  Circuit  Court.  Reversed. 
R.  A.  Fulk  and  Edwin  Corr^  for  appellant. 

J.  R.  East  and  R.  O,  Miller^  for  appellee. 
Vol.  17—44 
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W11.KY,  C.  J. — Appellee  was  a  licensed  practising 
physician  and  surgeon,  and  sued  appellant  for  serv- 
ices rendered  a  poor  person,,  the  services  being  ren- 
dered under  the  employment  of  the  township  trustee. 
The  complaint  avers  that  on  the  13th  day  of  December, 
1894,  appellee  was  employed  by  one  Wylie  Robinson, 
trustee  of  Washington  township,  in  Monroe  county, 
to  attend  professionally  one  Nancy  Goble,  who  was 
then  a  poor  person,  residing  in  said  township,  and 
who  was  wholly  unable  to  care  for  herself;  that  said 
Goble  was  seriously  ill,  and  that  she  required  the  im- 
mediate attendance  and  care  of  a  physician;  that  at 
the  time  of  said  employment  said  trustee  did  not  know 
that  the  board  of  commissioners  had  employed  a  phy- 
sician to  attend  and  wait  upon  the  poor  of  said  town- 
ship; that  appellee  continued  to  wait  upon  and  visit 
said  Goble  until  March  3,  1895,  and  during  all  of  said 
time  he  had  no  knowledge  that  the  board  of  commis- 
sioners had  employed  a  physician  to  attend  the  poor 
of  said  township;  that  his  services  were  reasonably 
worth  f  54.00^  and  that  he  filed  a  claim  for  said  amount 
before  the  board  of  commissioners,  which  they  refused 
to  pay,  and  wholly  disallowed.  The  complaint  further 
avers  that  prior  to  December  1, 1894,  the  said  board  of 
commissioners  contracted  "privately"  with  one  Dr. 
Canada,  a  licensed  physician  of  said  county,  to  attend 
upon  the  poor  of  said  township,  but  that  said  employ- 
ment did  not  come  to  the  knowledge  of  the  appellee 
or  said  trustee  until  March  3,  1895;  that  in  making 
said  contract  with  said  Canada  there  was  no  notice 
given  thereof,  and  no  record  made  of  the  same,  and  no 
contract  recorded;  and  that  said  Canada  did  not  notify 
said  trustee  of  said  employment,  and  that  he  did  not 
wait  upon  the  poor  of  said  township;  that  during  the 
time  appellee  was  performing  the  services  named,  the 
said  Canada  lived  within  three  miles  of  said  Goble, 
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and  that  during  all  of  said  time  did  not  in  any  manner 
notify  said  trustee  or  appellee,  and  that  said  trustee 
could  not,  by  the  use  of  reasonable  care,  have  known 
of  such  employment,  and  that  during  the  time  appel- 
lee was  waiting  upon  said  Goble,  sard  Canada  wholly 
abandoned  his  said  contract. 

Appellant  demurred  to  the  complaint  for  want  of 
sufficient  facts,  which  demurrer  was  overruled.  The 
cause  was  tried  by  the  court  upon  the  general  issue, 
and  at  the  request  of  the  appellant  the  court  made  a 
special  finding  of  facts,  and  stated  its  conclusion  of 
law  thereon. 

The  essential  and  controlling  facts,  as  found  by  the 
court,  are  as  follows:  That  appellee  was  a  licensed  and 
practising  physician  and  surgeon;  that  from  Decem- 
ber 14, 1894,  until  March  3,  1895,  James  W.  Robinson 
was  trustee  of  Washington  township,  Monroe  county, 
and  that  he  was  overseer  of  the  poor  of  said  township; 
that  on  June  16,  1894,  the  board  of  commissioners  of 
said  county  contracted  with  James  L.  Canada,  a 
licensed  and  skillful  physician  and  surgeon,  to  attend 
and  wait  upon  the  poor  of  said  township  for  one  year, 
and  that  said  Canada  was,  during  all  of  said  time, 
ready  and  willing  to  render  medical  attention  to  the 
poor  of  said  township;  that  one  Nancy  Goble,  a  poor 
person  residing  in  said  township,  was  a  charge  there- 
on from  December  13,  1894,  to  March  3,  1895;  that  on 
December  13, 1894,  said  Goble  was  dangerously  ill  and 
needed  immediate  medical  attention ;  that  said  Robin- 
son, being  informed  of  said  illness,  employed  appellee 
to  furnish  her  medical  attention  as  a  poor  person ;  that 
in  pursuance  to  said  employment  appellee  waited 
upon  her  professionally  from  December  13,  1894,  to 
March  3,  1895,  and  that  his  services  were  reasonably 
worth  $54.00,  and  that  no  part  thereof  has  been  paid; 
that  prior  to  the  commencement  of  this  action  appel- 
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lee  filed  his  claim  for  his  services  before  the  board  of 
commissioners,  but  that  said  claim  was  rejected  and 
disallowed;  that  at  the  time  said  trustee  employed 
appellee,  as  aforesaid,  he  had  no  knowledge  of  the  em- 
ployment of  said  Canada,  as  aforesaid,  and  did  not 
learn  said  fact  until  March  3,  1895;  that  appellee  did 
not  know  of  the  employment  of  said  Canada  and  did 
not  learn  thereof  until  March  3,  1895;  that  appellee 
lived  about  seven  miles  from  said  Goble,  and  that  be- 
fore the  appellee  was  employed  the  husband  of  said 
Goble  called  upon  and  requested  said  trustee  to  fur- 
nish a  physician  to  wait  upon  his  said  wife;  that  one 
Dr.  Presley,  who  had  been  attending  her,  had  aban- 
doned the  case;  and  thereupon  sarid  trustee  gave  said 
husband  a  written  request  and  employment  to  be  de- 
livered to  the  appellee,  and  that  the  same  was  delivered 
to  him;  that  at  said  time  said  trustee  resided  about 
eight  miles  from  said  Goble,  and  that  said  Canada  re- 
sided about  two  miles  from  said  trustee,  and  two  and 
a  half  miles  from  the  residence  of  said  Goble.  It  is 
further  found  that  at  the  June  term,  1894,  of  said 
board  of  commissioners,  the  said  Canada  filed  a  bid 
to  attend  to  all  pauper  practice  in  said  township  for 
one  year  for  $45.00,  and  that  said  board  then  and  there 
made  an  order  accepting  said  bid,  and  directed  said 
Canada  to  enter  into  a  contract  to  perform  the  serv- 
ices under  said  bid;  that  June  16,  1894,  said  Canada 
entered  into  a  written  contract  to  perform  the  serv- 
ices, with  said  board,  but  this  written  contract  was 
never  recorded  in  the  order  book  of  said  court,  but 
was  filed  among  the  "contracts  and  files  of  the  au- 
ditor's office;"  and  that  no  notice  was  given  said  Rob- 
inson nor  the  appellee  until  March  3, 1895.  The  court 
also  found  that  at  the  time  appellee  was  employed, 
the  services  of  said  Canada  could  have  been  as  readily 
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procured,  and  that  he  resided  nearer  said  Goble  than 
appellee. 

Upon  the  facts  thus  found,  the  court  stated  its  con- 
elusion  of  law,  that  appellee  was  entitled  to  a  judg- 
ment against  appellant  for  $54.00,  and  to  the  con- 
elusion  of  law  as  stated  by  the  court,  appellant  at  the 
time  excepted,  and  judgment  was  rendered  against  it 
for  the  amount. 

Appellant  has  assigned  errors  as  follows:  First, 
the  court  erred  in  overruling  its  demurrer  to  the  com- 
plaint, and,  second,  the  court  erred  in  its  conclusion 
of  law. 

The  first  specification  of  error  is  not  well  taken. 
The  complaint,  among  other  things,  averred  that  Dr. 
Canada,  who  had  been  employed  by  the  board  of  com- 
missioners to  wait  upon  the  poor,  of  Washington 
township,  had  abandoned  his  contract  with  the  appel- 
lant. Treating  much  of  the  complaint  as  surplusage, 
the  allegation  to  which  we  have  just  referred,  in  our 
judgment,  makes  the  complaint  good. 

A  township  trustee  is,  by  law,  made  the  overseer  of 
the  poor  of  his  township,  and  if  Dr.  Canada  had 
abandoned  his  contract  with  the  appellant  (and  the 
demurrer  admits  that  he  had),  then  there  was  no  phy- 
sician in  said  township  whose  duty  it  was  to  wait  upon 
the  poor,  and  in  that  event  it  was  the  duty  of  the  trus- 
tee to  furnish  medical  aid  to  the  poor  of  his  township 
in  all  instances  within  the  provisions  of  the  law. 

But,  from  the  view  we  take  of  the  law,  which  must 
control,  it  is  unnecessary  to  extend  this  opinion  as  to 
the  sufficiency  of  the  complaint. 

The  law,  applied  to  the  facts  as  found  by  the  court, 
in  our  judgment,  relieved  the  appellant  from  liability. 

By  section  8069,  Burns'  R.  S.  1894  (5994,  Horner's 
R.  S.  1896),  the  township  trustee  is  made  the  overseer 
of  the  poor  of  his  township,  but  by  its  terms  no  ex- 
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press  authority  is  conferred  upon  him  to  employ  med- 
ical aid  for  such  poor  persons. 

Section  8142,  Bums'  R.  S.  1894  (6066,  Horner's  R  S. 
1896),  is  as  follows:  "Township  trustees  of  the  several 
civil  townships  of  this  state  shall  be  the  ^overseers  of 
the  poor'  within  their  respective  townships,  and  shall 
perform  all  the  duties  with  reference  to  the  poor  of 
their  respective  townships  that  may  be  prescribed  by 
law." 

Section  8147,  Burns'  R.  S.  1894  (6071,  Homer's  R.  S. 
1896),  is  as  follows:  "The  overseer  of  the  poor  in  each 
township  shall  have  the  oversight  and  care  of  all  poor 
persons  in  his  township  so  long  as  they  remain  a 
county  charge,  and  shall  see  that  they  are  properly 
relieved  and  taken  care  of  in  the  manner  required  by 
law." 

Section  7851,  Bums'  R.  S.  1894  (5764,  Horner's  R.  S. 
1896),  is  as  follows:  "It  is  hereby  specially  made  the 
duty  of  such  board  [commissioners]  to  contract  with 
one  or  more  skillful  physicians,  having  knowledge  of 
surgipry,  to  attend  upon  all  prisoners  confined  in  jail, 
or  paupers  in  the  county  asylum,  and  may  also  con- 
tract with  physicians  to  attend  upon  the  poor  gen- 
erally in  the  county;  and  no  claim  of  a  physician  or 
surgeon,  for  such  services,  shall  be  allowed  by  such 
board  except  in  pursuance  of  the  terms  of  such  con- 
tract: provided,  that  this  section  shall  not  be  so  con- 
strued as  to  prevent  the  overseers  of  the  poor,  or  any 
one  of  them,  in  townships  not  otherwise  provided  for, 
from  employing  such  medical  or  surgical  services  as 
paupers  within  his  or  their  jurisdiction  may  require." 

We  must  look  to  ^nd  construe  all  these  provisions 
together  to  ascertain  their  full  import  and  the  power 
conferred  by  them  upon  public  officers  to  bind  the 
county  thereunder. 
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It  seems  to  us  that  a  township  trustee,  by  virtue  of 
these  statutes,  has  no  authority  as  overseer  of  the 
poor  to  bind  the  county  by  his  contracts  in  the  em- 
ployment of  a  physician  to  attend  the  poor  where  the 
county  has  already  made  provision  therefor.  This  is 
the  established  rule  as  settled  by  the  uniform  de- 
cisions in  this  State. 

In  Board,  etc.,  v.  Boynton,  30  Ind.  359,  it  was  held 
that,  under  these  provisions  of  the  law,  the  trustee 
has  no  power  to  employ  physicians,  except  in  the  event 
that  the  commissioners  fail  to  do  so. 

This  rule^^idi^las  quoted  approvingly  in  Board,  etc., 
V.  Hon,  87/; Quid.  356,  and  in  that  case  the  Supreme 
Court,  speaking  by  Woods,  C.  J.,  said:  "Outside  of 
these  provisions  there  can  be  no  liability  of  the  county 
for  the  services  of  physicians  or  surgeons."  If  the 
county  board  failed  to  employ  a  physician  for  the 
poor  of  the  township,  the  power  of  the  trustee  arises 
and  it  is  his  duty  to  act  when  a  necessity  occurs. 
Under  such  circumstances  his  decision  in  respect  to 
a  matter  within  his  discretion,  and  within  the  statutes 
is  conclusive.  But  he  cannot,  by  assuming  power,  ac- 
quire it. 

It  has  been  held,  that  where  provision  had  been 
made  by  the  county  board  for  medical  and  surgical 
aid  for  the  poor  of  the  township,  and  the  physician 
thus  contracted  with  refused  to  act,  and  another  phy- 
sician rendered  services  without  employment  from 
the  trustee,  the  county  was  not  liable,  though  there 
wap  an  emergency  for  such  action.  Morgan  County  v. 
Seaton,  122  Ind.  521. 

In  the  last  case  cited  the  Supreme  Court,  speaking 
by  Mit(?hell,  C.  J.,  said:  "While  it  is  true  that  it  is 
made  the  duty  of  every  county  in  the  State  to  relieve 
and  support  the  poor  and  indigent,  the  method  by 
which  support  and  relief  are  to  be  administered  is  dis- 
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tinctly  pointed  out  by  law.  ♦  ♦  ♦  The  law  imposes  the 
duty  of  determining  who  are  poor  persons,  entitled  to 
relief,  primarily  upon  the  township  trustiee,  acting  as 
overseer  of  the  poor.  ♦  *  ♦  The  benefactions  of  the 
State  are  to  be  dispensed  in  pursuance  of  a  carefully 
devised  plan,  which  is  to  be  executed  by  officers  desig- 
nated by  the  law." 

Referring  to  section  7851,  supra,  the  court,  in  the 
same  case,  says :  "As  will  be  seen,  this  section  in  terms 
prohibits  the  board  of  commissioners  from  allowing 
any  claim  of  a  physician  for  services,  except  in  per- 
formance of  a  contract  of  employment,  therein  author- 
ized to  be  made,  and  it  has  been  uniformly  held  that 
the  overseer  of  the  poor  has  power  to  employ  a  phy- 
sician only  in  the  event  the  board  of  commissioners 
fail  to  make  suitable  provision  for  attendance  upon 
the  poor  by  contract." 

The  case  of  Woodruff  v.  Board,  etc.,  10  Ind.  App.  179, 
is  verv  similar  to  the  case  now  under  consideration. 
In  that  case  the  appellant  was  employed  by  a  town- 
ship trustee  to  wait  upon  a  poor  person.  He  per- 
formed the  services  required  by  the  employment  and 
sued  the  county  therefor.  The  appellee  answered, 
setting  up  a  contract  between  it  and  certain  skillful 
and  competent  physicians  and  surgeons  to  wait  upon 
the  poor  of  that  township,  and  that  such  physicians 
we're  accessible,  and  ready  and  able  to  perform  all  nec- 
essary medical  and  surgical  services  for  the  poor  of 
such  township.  This  court,  speaking  by  Lotz,  C.  J., 
said:  "It  fully  appears,  from  the  averments  of  the  an- 
swer, that  ample  provision  had  been  made  for  the  poor 
of  Perry  township.  This  being  true,  the  trustee  had 
no  power  to  make  a  contract  with  the  appellant  bind- 
ing upon  the  county." 

It  is  true,  that  where  a  physician  has  been  regu- 
larly employed  by  the  board  of  commissioners  to  wait 
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upon  the  poor,  but  he  is  not  accessible,  and  an  emer- 
gency arises,  or  in  case  he  should  refuse  to  act  or 
abandon  his  contract,  the  trustee  of  the  township  may 
employ  a  physician,  in  case  of  urgent  necessity,  to  treat 
a  poor  person  in  need  of  medical  or  surgical  aid,  and 
in  the  absence  of  fraud  the  county  will  be  bound  by 
his  judgment  and  contracts,  and  held  liable  for  such 
services.  Board,  etc.,  v.  Seaton,  90  Ind.  158;  Washburn  v. 
Board,  etc.,  104  Ind.  321. 

The  power  vested  by  statute  in  the  board  of  com- 
missioners to  employ  medical  and  surgical  aid  for  the 
poor  of  a  township  or  the  county,  and  where  there  has 
been  an  exercise  of  that  power,  and  suitable  provision 
has  been  made,  it  divests  the  township  trustee  of 
power  to  act,  and  he  has  no  authority  to  employ  med- 
ical aid  for  the  poor  of  his  township,  unless  the  phy- 
siciaii  employed  by  the  county  abandons  his  contract, 
or  refuses  to  perform  it,  or  is  at  such  a  distance  that 
his  attendance  cannot  be  readily  procured,  or  an 
emergency  exists,  or  he  lacks  the  skill  and  experience 
necessary  to  render  reasonably  elfficient  services  in  the 
case,  and  the  dictates  of  humanity  seem  to  require  im- 
mediate action  upon  the  part  of  the  trustee.  Board, 
etc.,  V.  Osbum,  4  Ind.  App.  590. 

In  line  with  the  authorities  in  Indiana  is  the  case  of 
Goodrich  v.  City  of  Waterville,  88  Me.  39.  Under  a 
statute  in  that  state,  cities  and  towns  are  authorized 
to  elect  a  physician  to  wait  upon  the  poor,  and  in  con- 
struing that  law  the  Supreme  Court  said:  "When  a 
town  or  a  city  has  already  provided  for  the  medical 
treatment  of  its  sick  paupers,  by  the  election  of  a  town 
or  city  physician,  and  he  is  ready  and  willing  and  com- 
petent to  attend  a  sick  pauper,  so  that  no  necessity 
exists  for  employing  any  other,  it  is  undoubtedly  the 
duty  of  the  overseers  of  the  poor  to  call  him,  when 
one  of  the  paupers  under  their  care  is  sick  and  in  need 
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of  medical  treatment."  It  is  also  held  in  that  ease 
that  where  another  physician  is  called  he  is  charge- 
able with  notice  that  he  will  have  no  right  to  call  upon 
the  town  or  city  to  compensate  him  for  his  services. 

A  township  trustee  in  the  employment  of  a  phy- 
sician for  the  poor  of  his  township  is  the  agent  of  the 
county,  and  can  only  bind  the  county  while  he  acts 
within  the  scope  of  his  authority.  That  authority  is 
fixed  by  law  and  his  duties  are  circumscribed  by  stat- 
ute. His  agency,  therefore,  is  of  such  a  character  that 
all  are  bound  to  take  notice  of  its  scope  and  limita- 
tions. 

Where  a  trustee  does  not  act  within  the  scope  of  his 
statutory  power,  and  where  he  has  no  authority  to  act 
at  all,  he  can  neither  bind  his  township  nor  the  county. 
In  dealing  with  a  township  trustee,  all  persons  are 
bound  to  take  notice  of  his  official  and  fiduciary  char- 
acter, and  are  also  bound  to  know  that  he  can  only 
bind  his  township  or  the  county  for  which  he  acts, 
while  such  acts  are  authorized  by  law.  See  First  Nat. 
Bank  v.  Adams  School  Tp.^  ante^  375,  and  cases  there 
cited. 

In  Board,  etc.,  v.  Fertichy  18  Ind.  App.  1,  this  court, 
speaking  by  Black,  J.,  said:  "Counties  are  involuntary 
political  or  civil  divisions  of  the  State,  created  by  gen- 
eral laws,  to  aid  in  the  administration  of  the  State  gov- 
ernment. The  powers  of  the  board  of  county  commis- 
sioners are  limited,  being  created  and  defined  by  stat- 
ute. For  an  act  done  by  such  board  not  within  the 
scope  of  its  statutory  powers,  the  county  is  not  liable. 

•  *  *  The  board  cannot  do  any  act  which  is  not  either 
expressly  or  impliedly  authorized  by  statute.  ♦  ♦  ♦ 
Where  the  mode  of  exercising  a  power  by  the  board  is 
prescribed  by  statute,  that  mode  must  be  pursued.     * 

*  *  All  persons  who  deal  with  the  board  must  rec- 
ognize the  limits  of  its  powers,  and  are  bound  to  take 
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notice  that  it  cannot  bind  the  county  by  any  action 
not  within  its  statutory  authority."  These  principles 
are  alike  applicable  to  a  township  trustee,  and  further 
citation  of  authority  is  unnecessary  to  support  them. 

Other  questions  are  raised  by  the  record  and  dis- 
cussed by  counsel,  but  from  the  authorities  cited,  and 
what  we  have  said,  make  it  unnecessary  to  decide 
them.  From  the  averments  of  the  complaint  and  the 
facts  found  by  the  court,  there  was  no  apparent  neces- 
sity or  urgent  emergency  for  the  appellee's  employ- 
ment to  wait  upon  Mrs.  Qoble,  while  Dr.  Canada,  the 
regularly  employed  physician  under  a  contract  with 
the  board  of  commissioners,  was  accessible,  compe- 
tent and  ready  and  willing  to  act. 

The  appellee,  as  shown  by  the  authorities  cited, 
being  chargeable  with  notice,  that  under  these  facts 
and  circumstances  he  would  have  no  right  to  call  upon 
the  county  to  compensate  him  for  his  services,  has  no 
right  of  action  against  the  county. 

It  follows,  therefore,  from  what  we  have  said  that 
the  court  erred  in  its  conclusion  of  law,  and  the  judg- 
ment is  reversed,  with  instructions  to  the  court  below 
to  restate  its  conclusion  of  law  and  render  judgment 
for  appellant. 


Whtte  et  al.  v.  Sheetz. 

[No.  1,«71.     Filed  Dec.  80,  1896.     Rehearing  denied  March  16,  1897.] 

From  the  Benton  Circuit  Court.    Affirmed. 

Daniel  Frazer  and  William  laham,  for  appellants. 

Qeorge  Wadsworth,  Dawson  Smith  and  O.  H,  Gray,  for  appellee. 

Rbinhard,  J. — Appellants'  counsel  ask  us  to  reverse  this  case  on 
the  evidence.  In  their  original  brief  they  entirely  fail  to  point  out 
wherein  the  evidence  is  insufficient.  This  omission  they  seek  to  sup- 
ply in  their  reply  brief;  but  counsel  should  have  stated  their  reasons 
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more  explicitly  in  their  opening  brief.  We  have,  however,  exam- 
ined the  evidence  and  find  it  sufficient  to  sustain  the  verdict.  The 
appellee  leased  to  the  appellants  certain  real  estate  for  the  term  of 
one  year.  After  the  term  expired  the  appellants  held  over  and  paid 
rent  to  appellee,  which  was  received  by  her.  There  is  a  conflict  in 
the  evidence  as  to  whether  this  holding  over  was  under  the  original 
tenancy,  or  whether  a  new  contract  was  entered  into  between  the 
parties  for  another  specified  term.  The  jury  found  the  holding  over 
was  under  a  new  agreement.  There  is  evidence  to  support  this  finding. 
Judgment  affirmed. 


The  Atlas  National  Bank  v.  Culbertson  et  al. 

[No.  2,117.    FUed  March  16, 1897.] 

From  the  Floyd  Circuit  Court    Appeal  dismissed, 

S.  D,  MiUer,  Hard  <t  Perkins,  E.  O.  Henry  and  StMnns  db  Evans, 
for  appellant. 

Henry  Datding  and  Alexander  Bowling,  for  appellees. 

Henlet,  J. — This  case  is,  in  all  essential  respects,  identical  with 
the  case  of  the  Harrison  National  Bank  v.  CuU)ertson,  decided  by 
the  Supreme  Court  of  this  State  December  28,  1896  (45  N.  E.  657). 

For  the  reasons  therein  stated,  this  appeal  is,  upon  appellee's  mo- 
tion therefor,  dismissed. 


Queen  et  al.  v.  Lipinskey  et  al. 

[No.  1,984.     Filed  Dec.  15,  1896.    Rehearing  denied  April  1,  1897.] 

From  the  Huntington  Circuit  Court.     Appeal  dismissed. 
Oeorge  D.  Parks,  J.  K  France  and  Z.  T.  Dungan,  for  appellants. 
M,  L.  Spencer,  W,  A.  Branyan  and  B,  M.  Cobb,  for  appellees. 

Davis,  J.— On  the  10th  day  of  May,  1895,  in  the  Huntington  Cir- 
cuit Court,  Simon  H.  Lipinskey  and  Martin  Mindnich  recovered  judg- 
ment in  attachment  proceedings  against  Jacob  L..D.  Queen  and  Wil- 
liam L.  White,  First  National  Bank  of  Huntington,  Charles  W.  Wat- 
kins  and  Alvin  McEndaffer.     On  October  28,  1895,  said  Queen,  White 
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and  Watkins  filed  a  transcript  on  appeal  from  said  judgment  in  the 
office  of  the  clerk  of  the  Appellate  Court. 

Neither  the  First  National  Bank  nor  the  said  Alvin  McEndaffer 
was  in  any  manner  made  a  party  to  said  appeal.  On  August  20, 
1896,  appellee  Mindnich  filed  a  motion  in  this  court  to  dismiss  the  ap- 
peal for  the  reason  that  the  First  National  Bank  and  AMn  McElndaf- 
fer  were  not  parties  to  the  appeal. 

On  the  8d  of  September,  1896,  after  the  expiration  of  the  year  al- 
lowed for  the  appeal,  the  appellants  filed  an  application  asking  leave 
to  amend  their  assignment  of  errors,  making  said  bank  and  McEn- 
daffer parties  to  the  appeal,  and  also,  at  the  same  time,  filed  the  re- 
fusal of  the  bank  and  McEndaffer  to  join  in  the  appeal. 

The  question  presented  for  our  consideration  is  identical  with  the 
question  presented  in  Holloran  y.  The  Midland  R.  W.  Co,,  129  Ind. 
274,  and  on  the  authority  of  that  decision  the  motion  to  dismiss  is 
well  taken. 

Appeal  dismissed. 


Bannister  et  al.  v.  Adams  School  Township,  et  al. 

[No.  2,146.     Filed  April  9,  1897.] 

From  the  Madison  Superior  Court.    Affirmed. 

C,  L,  Henry,  E,  B,  McMdhan  and  J.  A.  VanOtdol,  for  appellants. 

F.  A,  Walker  and  F,  P.  Foster ,  for  appellees. 

Wiley,  J. — The  questions  inyolved  in  this  case  are  in  all  essential 
respects,  identical  with  those  in  the  case  of  T%e  First  National  Bank, 
etc.,  V.  Adams  School  Township  et  al,  ante.  875,  decided  by  the 
court  at  the  present  term,  and  upon  the  authority  of  that  case  the 
judgment  is  affirmed. 


Indianapolis  '  Gas  Company  et  al.  v.  Rayl  et  al. 

[No.  2,116.    Filed  April  9,  1897.    Rehearing  denied  June  2,  1897.  ] 

From  the  Tipton  Circuit  Court.    Beversed. 

T,  J.  Kane,  R.  K.  Kane  and  Oavin,  Coffin  A  Davis,  for  appellants. 

A.  F.  Shirts,  Oeorge  Shirts  and  J.  A.  Kilboume,  for  appellees. 
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Indianapolis  Gas  Company  et  cd.  v,  Rayl  et  al. 

RoBmsoN,  J. — This  appeal  involves  the  sufficiency  of  appellees' 
complaint. 

The  complaint  alleges  that  on  the  4th  day  of  May,  1887,  the  ap- 
I)ellees  "rented  and  leased  their  farm  containing  forty  acres,  more  or 
less,  situate  in  Hamilton  county,  Indiana,  boimded  on  the  north  by 
the  lands  of  M.  Jessup,  on  the  east  by  the  lands  of  J.  Stanley,  on  the 
south  by  the  lands  of  A.  Bond,  on  the  west  by  the  lands  of  John  Ort- 
wein  and  others,  to  the  iirm  of  J.  M.  Guffy  &  Co. ;"  that  the  lease  pro- 
vided that  if  gas  was  foimd  in  sufficient  quantities  to  utilize,  the  con- 
sideration should  be  one  hundred  dollars  for  each  well  drilled,  payable 
within  a  certain  time  and  thereafter  yearly,  in  advance;  that  one  well 
should  be  completed  within  six  months  after  the  date  of  the  lease,  and 
in  case  of  a  failure  to  complete  one  well  within  such  time,  the  lessee 
agreed  to  pay  to  the  plaintiffs  for  such  delay  the  sum  of  one  hundred 
dollars  per  annum  thereafter,  until  such  well  should  be  completed; 
that  by  proper  assignments  the  lease  was  transferred  to  appeUants, 
who  had  failed  and  refused  to  comply  with  the  terms  of  the  lease;  that 
plaintiffs  were  at  all  times  ready  and  willing  and  offered  to  locate  all 
boundary  lines  and  wells,  but  appellants  would  not  consent  and  refused 
to  allow  the  same  to  be  done.  The  complaint  asks  damages  for  one 
thousand  dollars.  The  lease  is  filed  with  and  made  a  part  of  the  com- 
plaint. 

A  demurrer  for  want  of  facts  was  overruled  and  judgment  rendered 
in  appellees*  favor  for  one  thousand  dollars. 

Objection  is  made  to  the  complaint  that  the  real  estate  mentioned  is 
insufficiently  described ;  that  it  is  not  shown  that  appellees  complied 
with  the  terms  of  the  lease  before  suit  was  brought,  and  that  no  cause 
of  action  is  stated  in  favor  of  Margaret  Bayl,  who  joined  as  a  party 
plaintiff. 

The  description  of  the  real  estate,  as  set  out  in  the  lease,  is :  '  *  All  that 
certain  tract  of  land,  situated  in  Washington  township,  Hamilton 
county.  State  of  Indiana,  bounded  and  described,  as  follows,  to- wit: 
On  the  north  by  the  lands  of  M.  Jessup,  on  the  east  by  the  lands  of  J. 
Stanley,  on  the  south  by  the  lands  of  A.  Bond,  and  on  the  west  by  the 
lands  of  John  Ortwein  and  others,  containing  forty  acres,  more  or  less, 
excepting  and  reserving  therefrom  thirty-nine  acres  around  the  build- 
ings on  said  premises  upon  which  there  shall  be  no  wells  drilled  by 
either  i>arties;  the  boundaries  of  which  shall  be  designated  and  fixed 
by  the  party  of  the  first  x)art." 

It  is  contended  that  the  complaint  fails  to  state  a  joint  cause  of  action 
in  the  api)ell3e  A.  P.  Rayl  and  Margaret  RayL  The  appellees  both  sign 
the  lease  although  it  was  an  agreement  made  with  A.  P.  Rayl  alone. 
The  lease  reads:  "This  lease  made  this  4th  day  of  May,  1887,  by  and 
between  A.  P.  Rayl,  of  the  county  of  Hamilton,  and  State  of  Indiana, 
of  the  first  part,  and  J.  M.  Guffy  &  Co.,  of  Pittsburg,  Pennsylvania^  of 
the  second  part,  witnesseth,  etc." 
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Shirk  V.  Simpson  et  al. 

The  particular  covenant  in  the  lease  upon  which  a  recovery  is  sought 
provides  that  the  lessee,  under  certain  conditions,  agrees  to  pay  to  "the 
party  of  the  first  part,"  A.  P.  Rayl,  a  certain  sum  of  money. 

The  questions  involved  in  this  appeal  and  discussed  in  the  briefs  of 
counsel  are  identical  with  those  involved  in  the  Indianapolis  Natural 
Oas  Co.  V.  Sparighf  ante,  688. 

Upon  the  authority  of  that  case,  the  judgment  is  reversed  with 
instructions  to  sustain  the  d^nurrer  to  the  complaint. 


Shirk  vl  Simpson  et  al. 

[No.  2,188.     Filed  June  11.  1897.] 

From  the  Howard  Circuit  Court.     Affirmed. 

John  Mitchell  Nott  N.  Antrim,  W.  B.  McClinfic  and  BeU  &  Purdum, 
for  appellant. 
J.  C.  BUicklidge  and  C.  C.  Shirley,  for  appellees. 

Black,  J. — For  the  determination  of  the  questions  presented  in 
argument  by  the  appellant,  it  would  be  necessary  for  us  to  look  to  the 
reporter's  original  longhand  manuscript  of  the  evidence  and  the  objec- 
tions and  exceptions  at  the  trial;  but,  as  suggested  by  counsel  for  the 
appellees,  the  original  longhand  manuscript  cannot  be  regarded  as 
properly  before  us,  for  the  reason  that  it  does  not  appear  that  it  was 
filed  in  the  clerk's  office  before  it  was  incorporated  in  the  bill  of  excep- 
tions in  which  it  appears  in  the  transcript  brought  to  this  court. 

The  decisions  to  this  effect  are  quite  numerous.  See  De  Hart  v. 
Board,  etc.,  143  Ind.  868;  Smith  v.  State,  145  Ind.  176;  Pittsburg,  etc., 
R.  W.  Co.  V.  Cope,  16  Ind.  App.  579. 

The  judgment  is  affirmed. 
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ABATBMBNT — Matter  in  abatement  showing  that  an  action  was 
prematurely  brought  cannot  be  pleaded  with  an  answer  in  bar,  see 
Pleading,  2;  Voluntary  Relief  Department,  etc.,  v.  Spencer,  123. 
A  plea  in  abatement  must  precede  an  answer  in  bar,  see  Plbadino 
1;  Sanders,  Admx.,  v.  Hartge,  fSJ^, 

ACCIDENT  INSXTRANCE— 

1.  Death  While  Engaged  in  an  Unlawful  Act. — Ansftoer. — In  an  ac- 
tion on  an  accident  insurance  policy  exempting  the  company  from 
liability  for  death  of  insured  while  engaged  in  any  unlawful  act,  an 
answer  attempting  to  set  up  as  a  defense  a  violation,  by  the  insured, 
of  a  statute  forbidding  seining  in  streams  where  the  water  is  above 
tidewater,  which  ai^wer  fails  to  allege  that  the  seining  was  at  a 
point  in  the  stream  ^Phere  the  water  was  above  tidewater,  is  insuffi- 
cient on  demurrer.  Conboy  v.*  Railway  Officials,  etc.,  Assn.,  62. 

2.  Death  During  Violation  of  Lato.— That  death  ensues  during  the 
violation  of  a  statute  does  not  absolve  an  accident  insurance  com- 
pany from  liability  under  a  provision  of  thg  policy  exempting  the 
company  from  liability  if  death  results  from  an  unlawful  act,  unless 
it  appears  that  the  act  was  one  which  increased  the  risk,  and  one  be- 
tween which  and  the  death  there  was  a  causative  comiection.      lb. 

8.  '  Voluntary  Exposure  to  Danger. — Ansu>er. — In  an  action  on  an 
accident  insurance  policy  exempting  the  company  from  liability 
for  death  of  insured,  resulting  from  a  "voluntary  exposure  to  un- 
necessary danger  or  perilous  venture,"  an  answer  alleging  that  de- 
ceased at  the  time  of  his  death  was  seining  in  the  swift  current  of 
a  river  in  which  there  were  sudden  step-offs  or  holes,  and  that  he 
could  not  swim,  and  that  he  stepped  into  one  of  such  holes  and  was 
caught  up  by  a  swirl  or  eddy  and  was  drowned,  but  which  answer 
fails  to  allege  that  the  deceased  knew  of  the  dangers  and  volunta- 
rily exposed  himself  thereto,  is  not  sufficient  on  demurrer.  lb. 

4.  Railroad  Relief  Association. — Complaint. — A  complaint  in  an  ac- 
tion against  a  railroad  relief  association  alleging  that  on  a  specified 
day  plaintiff  met  with  an  accident  wholly  without  any  cause  or 
negligence  on  his  part,  and  that  he  had  fully  complied  with  all  the 
terms  of  his  contract,  negatives  the  idea  that  he  violated  any  con- 
dition precedent  to  recovery  under  the  rules  of  the  association. 

Voluntary  Relief  Department,  etc. ,  v  Spencer,  US. 

5.  Railroad  Relief  Association. — Ansujer. — An  answer,  in  an  action 
against  a  railroad  relief  association,  setting  up  that  the  accident 
for  which  plaintiff  sued  did  not  occur  to  plaintiff  while  in  the  per- 
formance of  the  duties  of  his  employment  as  required  bv  the  rules 
of  the  association,  but  resulted  from  plaintiff  voluntarily  and  un- 
necessarily expasing  himself  to  danger,  when  off  duty,  and  while 
seeking  his  own  pleasure,  is  demurrable  as  stating  conclusions 
instead  of  facts.  lb. 
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6.  Rales  of  Railroad  Relief  Association,  When  Foid.— A  rule  of 
a  railroad  relief  assooiation  which  makes  anj  decision  of  the  advi- 
sorj  committee,  with  regard  to  an  accident  to  a  member,  final  and 
conclusive  upon  all  parties,  without  exception  or  appeal,  is  void  as 
an  attempt  to  cut  off  tiie  right  to  resort  to  the  court&  lb. 

7.  Valid  Rules  of  Relief  Association. —  The  requirement  that  the 
holder  of  a  certificate  of  membership  in  a  raUroad  relief  association, 
in  the  event  of  a  controversy  between  such  holder  and  the  associa- 
tion in  reference  to  an  indemnity  claim,  shall  submit  the  same  to 
the  superintendent  for  determination,  is  a  condition  precedent 
which  the  holder  must  show  he  performed  before  bringing  suit,  or 
show  a  valid  reason  for  its  nonperformance.  lb, 

AcnoK— 

1.  Nature  Of,  How  Determined. — ^The  question  whether  an  action 
in  which  a  judgment  was  recovered  was  an  action  in  tort  or  in  con- 
tract, must  be  determined  by  the  pleadings  in  the  cause  in  which 
the  judgment  was  rendered.  Oreen  v.  Simon,  360. 

2.  Action  on  Guardian's  Bond  an  Action  in  Contract. — Exemp- 
tion.— An  action  on  a  guardian's  bond,  under  section  2691,  Bums' 
R.  S.  1894,  is  an  action  in  contract,  within  section  715,  Bums'  R.  S. 
1894,  allowing  a  householder's  exemption  on  execution  or  other  final 
process  for  any  debt  growing  out  of,  or  founded  upon  a  contract. 

lb. 

8.  Dismissal  Of. —  Payment  of  Costs  Before  Bringing  Another 
Action  for  Same  Cause. — Discretion  of  Court — Where  a  cause  has 
been  voluntarily  dismissed  by  the  plaintiff,  and  the  costs  have  been 
awarded  against  him,  and  he  has  brought  another  action  for  the 
same  cause,  an  application  of  the  defendant  for  a  stay  of  proceedings 
until  the  costs  so  awarded  have  been  paid,  or  for  the  dismissal  of  the 
second  action  because  of  nonpayment  of  such  costs  within  a  limited 
time,  is  addressed  to  the  sound  discretion  of  the  court. 

Eigenman.Y.  Eastin,  Admx.,  680. 
4.  Dismissal  of  Action. — When  Payment  of  Costs  of  Former  Action 
Should  be  Required  Before  Proceeding  With  Second  Action. — An 
application  to  prevent  a  party  who  has  voluntarily  dismissed  his 
cause  of  action  from  proceeding  with  a  second  action  based  upon 
the  same  cause  unless  he  pay  the  costs  assessed  against  him  in  the 
former  one  should  not  be  sustained  unless  it  appears  to  the  court  in 
the  exercise  of  a  sound  discretion  under  the  facts  and  circumstances 
of  the  particular  case,  that  the  second  action  is  without  merit,  and  is 
vexatious.  lb. 

AFFIDAVITS— When  bad  for  duplicity,  see  Criminal  Law,  2,  8,  4; 
•  Herron  v.  State,  161. 
SuflSciency  of  to  charge  defendant   with   unlawfully   acting   as 

agent  of  a  foreign  insurance  company  doing  business  without 

authority,  see  Criminal  Law,  6 ;  State  v.  Campbell,  44£. 
SufiSciency  in  support  of  a  motion  for  a  new  trial  when  party 

claims  to  have  been  misled  by  court  as  to  time  of  trial,  see  Nbw 

Trial,  2;  Prudential  Ins.  Co.  v.  DeBord,  22 Ji,. 
Counter-afiSdavits  may  be  filed  questioning  the  credibility  of  newly 

discovered  evidence  alleged  in  aflftdavits  supporting  motion  for 

new  trial,  see  New  Trial,  4;  Hammandy  etc.,  R  W.  Co.  v.  Spyz- 

ch.(ils1ci,  7. 
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Sufficiency  of  in  an  Action  Against  a  Sdloohkeqaer  for  Allowing  a 
Minor  to  Loiter  in  a  Saloon. — An  affidavit  against  a  saloonkeeper 
under  section  5  of  the  act  of  1895  (Acts  1895,  p.  248),  for  allowing  a 
minor  to  loiter  in  a  saloon  is  not  bad  by  reason  of  its  failure  to 
charge  that  the  offense  was  * 'unlawfully"  committed. 

Walbert  v.  State,  350. 

AGENCY— See  Principal  and  Agent. 

Liability  of  Agent  for  Act  of  Sub- Agent. — Fravd. — Statute  of  Lim- 
itations. —  B,  a  general  loan  agent,  had  an  agreement  with  a 
local  loan  agency  by  which  such  local  agency  was  to  receive  ap- 
plications for  loans  and  forw^ard  same  to  B,  and  in  the  event 
that  a  loan  was  thus  made  the  commission  paid  was  to  be  shared 
by  both.  Through  the  local  agency,  A  made  application  for  a  loan 
which  in  pursuance  of  the  agreement  was  procured  by  B,  the  gen- 
eral agent,  and  a  draft  for  the  money,  payable  to  A,  was  for- 
warded to  the  local  agents  with  instructions  to  see  that  all  liens 
and  incumbrances  were  paid  that  were  on  the  land  offered  for 
security,  and  to  complete  the  loan.  The  local  agents  notified  A 
that  it  was  necessary  for  him  to  endorse  fhe  draft  to  them  that  they 
might  pay  off  a  certain  school  fund  mortgage,  and  the  endorsement 
was  made.  One  of  the  local  agents  who  was  aJso  county  auditor, 
fraudulently  delivered  up  the  school  fund  note  and  mortgage,  fully 
receipted  and  satisfied,  but  the  school  fund  lien  was  not  in  fact 
paid,  but  the  amount  thereof  retained  by  the  local  agents.  After- 
wards the  school  fund  mortgage  was  enforced  against  A.  Held. 
that  A  had  a  cause  of  action  against  B  for  the  recovery  of  the 
money.  Held,  also,  that  the  acts  of  the  auditor  amounted  to  a 
fraudulent  concealment,  and  the  statute  of  limitations  did  not  be- 
gin to  run  against  A,  the  mortgagor,  until  knowledge  came  to  him 
of  the  fact  that  said  mortgage  had  not  been  paid. 

Day  V.  Doges,  228. 

AOENT— See  Principal  and  Agent. 

ALTEBATION  OF  INSTBUMENT— Insertion  of  words  descriptive 
of  payee  not  material  alteration  of  note,  see  Bills  and  Notes,  2 ; 
Castov.  Evinger.  S98. 

AHENDMENT— Of  pleading  pending  trial,  see  Praotioe,  1 ;  Brandt 
V.  State,  ex  rel.,  Boyer,  311. 


1.  Running  at  Large. — Public  Highway  is  Not  a  Public  Common, 
— Statute  Construed, — Cattle  pasturing  on  the  public  highway 
cannot  be  impounded  under  section  2833,  Bums'  R.  S.  1894,  which 
provides  that  **  Whenever  any  animal  shall  be  found  running  at 
large  or  pasturing  upon  any  of  the  unenclosed  lands  or  public  com- 
mons of  any  township  in  any  county  in  this  State,  etc.,  any  person 
being  a  resident  of  said  township  shall  be  authorized  to  take  up  and 
impound  said  animal  in  a  private  or  public  i)ound  within  said  town- 
ship," as  it  cannot  be  held  that  a  public  highway  is  a  common  or 
an  imenclosed  piece  of  land.        Beeson,  by  Next  Friend  v.  Tice,  78. 

2.  Wlicn  Running  at  Large. — Statute  Construe. —  Section  2838, 
Bums'  R.  S.  1894,  making  it  the  duty  of  all  road  supervisors  "upon 
view  or  information,  to  cause  all  horses,  mules,  cattle,  etc.,  running 
at  large  upon  the  roads,  commons  or  unenclosed  lands  within  their 
respective  districts  which  are  not  authorized  to  run  at  large  by 
order  of  the  board  of  commissioners,  as  by  law  provided,  to  be  im- 
pounded," etc.,  does  not  authorize  the  impoimaing  of  cattle  pas- 
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turing  on  the  public  highway  in  charge  of  attendants,  as  such  an- 
imals are  not  running  at  large  when  so  attended.  lb. 

3.  Running  at  Large. — Statutes  In  Pari  Materia  Construed. — Con- 
struing sections  2833  and  2838,  Bums'  R.  S.  1894,  together  they  wotild 
not  prevent  the  pasturing  of  stock  on  the  public  highway  if  the  stock 
at  the  time  is  in  the  care  of  some  one  and  is  not  running  at  large,  os 
the  former  section  applies  to  commons  or  unenclosed  lands  and  the 
latter  section  applies  only  to  stock  running  at  large.  lb. 

ANSWEB — Sufficiency  of  by  garnishee,  see  Pleadinq,  17 ;  Thompson 
V.  SJiewaJter,  290. 
In  an  action  on  an  accident  insurance  policy,  see  Acoidemt  Insur- 
ance, 3,  5;    Coiiboy  \.  Railway  OfflciaW,  etc,,  Assn.,  62;   Volun- 
tary Relief  Department,  etc.,  v.  Spencer ^  123. 

ANTENXTPTIAL  CONTBACT— When  antenuptial  contract  does 
not  exempt  the  husband  from  liability  for  suitable  burial  expenses 
of  wife,  see  Husband  and  Wife,  4 ;  Scott  v.  Carothers,  673. 

APPEAIi  AND  EBBOB— When  a  defect  in  a  pleading  may  be  taken 
advantage  of  after  judgment  on  default,  see  Pleadinq,  20 ;  Albany 
Furniture  Co.  v.  Merchants  Nafl.  Batik,  etc.,  93. 

1.  Assignment  of  Errors. — Complaint. — An  assignment  of  the  in- 
sufficiency of  the  complaint  as  error  is  unavailing  if  one  paragraph 
of  the  complaint  is  sufficient.  Axtell  v.  Workman,  152. 

2.  Assignment  of  Error. — Statute  Construed. — Under  section  667, 
Bums'  R.  S.  1894,  requiring  that  the  assignment  of  errors  shall  be 
specific,  each  specification  of  error  must  be  complete  in  itself  and 
must  in  itself  alone  be  sufficient  to  require  the  court  on  appeal  to 
review  some  action  of  the  court  below. 

Louisville,  etc.,  R.  W.  Co.  v.  Norman,  355. 

8,  Sufficiency  of  Complaint  First  Assailed  by  Assignment  of  Errors. 
— Statute  Construed. — The  sufficiency  of  the  facts  stated  in  a  com- 
plaint may  be  raised  for  the  first  time  by  the  assignment  of  errors  in 
this  court  under  section  346,  Bums'  R.  o.  1894,  where  the  averment 
of  a  substantive  fact  has  been  entirely  omitted  therefrom. 

Western  Assurance  Co.,  etc.,  v.  Koontz,  5^. 

4.  Assignment  of  Error.  — Special  Finding.  — Where  there  is  a  special 
finding  of  facts  and  conclusions  of  law  thereon,  to  present  any  ques- 
tion in  the  appellate  tribunal  as  to  the  correctness  of  the  conclusions 
of  law,  there  must  be  an  assignment  of  error  that  the  court  erred  in 
its  conclusions  of  law.     North  British,  etc.,  Ins.  Co.  v.  Koontz,  625. 

5.  Assignment  of  Error. — As  to  Separate  Paragraphs  of  Complaint. 
— An  assignment  of  error  which  seeks  to  question  in  the  Appellate 
Court  for  the  first  time  the  sufficiency  of  a  separate  paragraph  of  the 
complaint  presents  no  question  for  consideration,  as  nothing  less 
than  an  assignment  that  the  complaint  as  an  entirety  does  not  state 
facts  sufficient  will  raise,  for  the  first  time  on  appeal,  any  question 
concerning  the  sufficiency  of  any  paragraph  of  complaint. 

Louisville,  etc.,  R.  W.  Co.  v.  Norman,  355. 

6.  Motion  to  Paragraph,  not  Available  Error. — The  overruling  of  a 
motion  to  paragraph  a  complaint  is  not  available  errror. 

Shaw  V.  Ayres,  6I4. 

7.  Exception. — Where  no  exception  was  taken  to  the  action  of  the 
court  in  sustaining  a  demurrer  to  a  paragraph  of  answer  no  question 
is  presented  to  this  court  on  such  ruling. 

Lake  Erie,  etc.,  R.  R.  Co.  v.  Bates,  386. 
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8.  Bill  of  Exceptions. — Material  Evidence  Omitted  From  Becord. — 
Where  the  record  shows  that  mfiterial  evidence  introduced  by  the 
appellee  is  not  embodied  therein,  a  statement  in  the  bill  of  excep- 
tions that  '*  This  was  all  the  evidence  given  in  said  cause,"  will  not 
prevail,  and  questions  arising  upon  the  evidence  will  not  be  con- 
sidered. Oerman- American  Insurance  Co.  v.  Sanders,  ISj^ 

9.  Bill  of  Exceptions.  — Request  for  Written  Instructions,  — ^When  the 
trial  judge  says  in  the  bill  of  exceptions  that  he  was  required  by  de- 
fendant to  ^ve  the  jury  instructions  in  writing,  and  the  bill  shows 
that  he  did  mstruct  m  writing,  and  that  after  the  giving  of  written 
instructions  he  gave  the  defendant  an  exception  to  the  giving  of  an 
oral  instruction,  the  record  sufficiently  shows  that  the  request  for 
written  instructions  was  properly  made.  Herron  v  State,  161. 

10.  Record. —  Longhand  Manuscript. —  How  Incorporated  in  Bill  of 
Exceptions. — It  must  affirmatively  appear  from  the  record  that  the 
longhand  manuscript  of  the  evidence  was  filed  in  the  clerk's  office 
before  it  was  embodied  in  the  bill  of  exceptions,  and  signed  by  the 
judge.  C^rm/in- American  his.  Co.  v.  Sanders,  134;  Town  of  Kent- 
land  V.  Hagan,  1;  Chicago,  etc.,  R.  R.  Co.  v.  Wagner,  Admr.,  £2; 
Thompsonv.  Shewalter,g90;  FitzmauriceY.  Puterbaugh,  S18;  Walbert 
V.  State,  350;  Louisville,  etc.,  R.  W.  Co.  v.  Norman,  355;  People's 
^Building,  etc.,  Assn.  v.  Reynolds,  453;  School  City  of  Lafayette  v. 
Bloom,  461;  Toum  of  Worthington  v.  Morgan,  603;  Bedford  Belt  R. 
W.  Co.  V.  McDonald,  4^2. 

11.  Instructions. — Practice. — It  is  not  error  to  refuse  to  give  to 
the  jury  an  instruction  offered  by  counsel  where  it  is  not  shown, 
that  the  instruction  asked  and  refused  was  signed  by  counseL 

Houk  V.  Branson,  119. 

12.  Instructions,  When  not  in  Record. —  Instructions  are  not  prop- 
erly in  the  record  where  there  is  nothing  in  the  record  to  show  that 
they  were  filed,  and  that  they  were  signed  by  the  judge,  and  where 
there  is  no  order  making  them  a  part  of  the  record. 

Fitzmaurice  v.  Puterhaugh,  318. 

18.   Defective    Complaint  not    Cured  by  Verdict  and  Jiuigment. — 

Verdict  and  judgment  thereon  will  not  cure  a  defective  complaint 

where  the  averment  of  a  substantive  fact  has  been  entirely  omitted 

therefrom.  Western  Assurance  Co.,  etc..  v.  Koontz,  54. 

14.  Judgment  by  Default. — Sufficiency  of  Complaint. — Where  the 
sufficiency  of  a  complaint  is  questioned  for  the  first  time  by  an  as- 
signment of  error  in  the  Appellate  Court,  it  can  not  be  available 
for  the  reversal  of  a  judgment  upon  default,  unless  some  fact  essen- 
tial to  the  existence  of  the  cause  of  action  has  been  wholly  omitted 
from  the  complaint. 

Albany  Furniture  Co.  v.  Merchants  Nafl  Bank,  531. 

15.  Judgment  by  Default. — Presumption  on  Appeal. — Where  judg- 
ment was  taken  by  default  it  will  not  be  assumed  on  appeal  that  any- 
thing was  proved  beyond  what  was  alleged  in  the  complaint.         lb. 

16.  Complaint. — Sufflxnency  Of. —  When  Defect  Cured  by  Verdict.-— 
When  the  sufficiency  of  the  complaint  is  first  questioned  after 
verdict,  the  court  will  support  the  complaint  by  every  legal  in- 
tendment, if  there  is  nothing  material  on  record  to  prevent  it;  and 
where  a  fact  must  necessarily  have  been  proved  at  the  trial  to  jus- 
tify the  verdict,  and  the  complaint  omits  it,  the  defect  is  cured  by 
the  verdict,  if  the  general  terms  of  the  complaint  are  otherwise 
sufficient  to  comprehend  the  proof.  Alcorn  v.  Bass,  500. 

17.  Harmless  Error. — Error  cannot  be  predicated  upon  the  ruling 
on  one  paragraph  of  a  pleading,  where  there  are  other  paragraphs 
under  which  the  same  evidence  would  be  admissible. 

Pierce  v.  Pierce,  107;  Pacific  Mutual  Life  Ins.  Co.  v.  Turner,  644. 
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18.  Misjoinder  of  Causes. — A  cause  will  not  be  reversed  for  any  er- 
ror committed  in  sustaining  or  overruling  a  demurrer  for  mis- 
joinder of  causes  of  action.  Fitzmaurice  v.  Puterbaugh,  318. 

19.  Evidence. — On  the  issue  as  to  negligence  resulting  in  a  collision 
between  an  electric  car  and  a  locomotive,  it  is  not  error  to  exclude 
the  testimony  of  the  conductor  as  to  the  instructions  given  him  by 
the  company  as  to  his  duties  in  exercising  care  at  railroad  cross- 
ings. Hammond,  etc.,  B.  W.  Co.  v.  Spyzchalski,  7. 

20.  Evidence. — Question  Calling  for  a  Mere  Conclusion  of  Witness, — 
Where  on  the  trial  of  an  action  against  an  electric  railway  company 
for  personal  injuries  sustained  by  plaintiff  in  a  collision  with  a 
locomotive,  a  witness  having  testified  that  after  the  collision  the 
conductor  of  defendant  company  took  the  names  of  the  passengers, 
and  asked  if  any  one  was  nurt,  it  was  not  error  to  exclude  the 
further  question,  as  to ' whether  ''this  inquiry  was  made  loud 
enough  for  all  to  hear,"  as  such  question  called  for  a  mere  conclu- 
sion of  the  witness.  lb. 

21.  Evidence. — On  the  issue  as  to  negligence  resulting  in  a  colli- 
sion between  an  electric  car  and  a  locomotive,  where  it  had  been 
shown  that  the  motorman  and  conductor  had  been  discharged  after 
the  collision,  it  was  not  error  to  exclude  the  testimony  of  an  official 
of  the  defendant  electric  railway  company  to  the  effect  that  he  had 
no  knowledge  of  plaintiff's  injuries  for  three  months  after  the  men 
were  discharged.  lb. 

22.  Excessive  DaTnages. — A  verdict  will  not  be  disturbed  on  ap- 
peal on  the  ground  of  excessive  damages,  unless  it  is  so  excessive  as 
to  indicate  that  the  jury  acted  from  prejudice,  partiality,  or  cor- 
ruption. Elkhart,  etc..  It.  R.  Co,  v.  Waldorf  £9. 

28.  Nominal  Damages. —  Harmless  Error. — The  Appellate  Court  will 
not  reverse  a  judgment  of  the  court  below  for  its  failure  to  assess 
nominal  damages.  Browning  v.  Simons,  46. 

24.  Special  Verdict. — When  Cfeneral  Assessment  of  Damages  Con- 
trols.—  Insurance. —  Where  the  jury  in  an  action  on  a  fire  insur- 
ance policy  returned  a  special  veidict  in  which  a  description  of 
the  property  destroyed  was  set  out,  together  with  the  value  of  a 
portion  of  it,  and  also  returned  therewith  a  general  assessment  of 
aamages,  a  judgment  for  the  amount  of  the  general  assessment  of 
damages  will  be  affirmed  on  appeal  by  plaintiff  where  the  special 
verdict  is  insufficient  to  authorize  a  judgment  for  as  large  an 
amount  as  the  general  assessment.  Haffleld  v.  Pain,  S47. 

25.  Acceptance  of  Part  Payment  of  Judgment  Appealed  from. 
— Statute  Construed. — ^Where  a  guardian  tendered  to  his  ward  a 
certain  sum  of  money  in  settlement  and  which  was  by  the  ward 
refused,  and  the  guardian  afterward  made  his  final  report  and 
paid  to  the  clerk  the  sum  so  tendered,  less  certain  expenses, 
and  the  ward  excepted  to  such  report,  and  a  trial  was  had  in 
which  the  court  rendered  judgment  for  the  ward  for  an  amount 
in  excess  of  the  amount  so  paid  to  the  clerk  and  the  ward  appealed 
therefrom,  and  subsequent  to  the  rendition  of  such  judgment,  re- 
ceived from  the  clerk  the  amount  paid  by  the  guardian  at  the  time 
of  filing  his  report,  the  acceptance  of  such  sum  of  money  by  the 
ward  amoimted  to  a  payment  on  the  judgment,  and  under  the  pro- 
visions of  section  644,  Bums'  R.  S.  1894,  she  thereby  waived  her 
right  of  appeal  therefrom.  Martin  v.  Bott,  Odn.,  444. 

26.  Law  of  Case. — A  decision  of  the  Appellate  Court,  whether  right 
or  wrong,  is  binding  upon  a  subsequent  appeal. 

Elkhart,  etc. .  B.  B.  Co.  v.  Waldorf,  29. 
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27.  Weight  of  Evidence.— The  Appellate  Ck)urt  mil  not  weigh  the 
evidence  nor  reconcile  conflicts  therein. 

Houk  V.  Branson,  119;  Wipperman  v.  Hardy,  IJ^;  Eigenman  v. 
Eastin,  680;  Miller  v.  Miller,  606;  North  British,  etc.,  Ins.  Co.  v. 
Koontz,  626, 

28.  Waiver  of  Errors.— Errora  assigned  but  not  discussed  in  brief  are 
waived. 

Shaw  V.  Ayers,  614;  North  British,  etc.,  Ins.  Co,  v.  Koontz,  626. 

29.  Brief  Must  Specify  the  Place  in  Record  Where  Alleged  Error  May 
he  Found. — Alleged  error  in  the  admission  of  evidence  will  not  be 
considered  on  appeal  whei^e  no  reference  is  made  in  the  brief  to  the 
place  in  record  where  the  evidence  complained  of  may  be  found. 

Smiser  v.  State,  ex  rel,.  King,  619. 

80.  Certiorari. — A  corrected  record  of  the  trial  court  is  properly 
brought  to  the  Appellate  Court  by  writ  ©f  certiorari. 

Lake  Erie,  etc.,  B.  B.  Co.  v.  Bates,  S86. 

31.  Lost  Pleading,  How  Brought  into  Record.— Certiorari.— A  lost 
pleading  must,  by  order  or  leave  of  court  under  the  proper  pro- 
ceeding therefor,  be  first  substituted  in  the  lower  court  before  the 
Appellate  Court  can  by  writ  of  certiorari  bring  such  pleading  into 
the  record.  Ross  v.  Stockwell,  77. 

82.  Sufficiency  of  Notice  to  Correct  Record  in  Court  Below.— l^o 
question  can  be  raised  in  this  court  as  to  the  sufficiency  of  notice  of 
a  motion  to  correct  the  record  in  the  court  below  or  the  legality  of 
any  of  the  proceedings  therein  where  no  objection  was  made  or  ex- 
ceptions taken  to  such  proceedings 

Lake  Erie,  etc.,  R.  R.  Co.  v.  Bates,  S86. 

88.  Notice  by  Publicaiion. — Statute  Construed. — Under  section  652, 
Bums'  R.  S.  1894,  providing  that  appellant  may  have  an  order 
for  notice  by  publication  only  when  the  appellee  is  shown  to  be  a 
nonresident  of  the  State,  and  that  service  of  notice  can  not  be  had 
on  his  attorney  of  record,  an  appellant  is  not  entitled  to  an  order 
for  the  publication  of  notice  against  a  nonresident  appellee  where 
the  attorneys  of  record  reside  and  have  their  office  in  the  same  city 
with  appellant's  attorneys,  who  know  the  relations  of  app>ellee'8 
attorneys  to  the  cause  and  their  place  of  business,  and  no  attempt 
has  been  made  to  serve  notice  upon  such  attorneys. 

Shaefer  v.  Nelson,  489. 

84.  Dismissal. — Where  a  cause  has  been  appealed  in  vacation,  and  has 
been  upon  the  docket  for  ninety  days,  and  there  has  been  no  general 
appearance  by  appellee,  it  will  be  dismissed  under  rule  XXXV  of 
the  Appellate  Court  John  V,  Faru)ell  Co.  v.  Neumian,  649. 

85.  Dismissal  for  Failure  to  File  Brief. — An  appeal  that  has  been 
dismissed  for  failure  of  appellant  to  file  brief  within  sixty  days 
as  required  by  rule  XIX  of  Appellate  Court,  will  not  be  reinstated  on 
the  ground  that  appellant's  attorney  charged  with  the  duty  of  pre- 

Earing  such  brief  was  sick  and  unable  to  prepare  the  same,  it  not 
eing  shown  why  an  extension  of  the  time  for  filing  brief  was  not 
applied  for.  Cline  v.  OouLd,  647. 

36.  Rules  of  Appellate  Court. —  Paging  of  Transcript. —  Marginal 
Notes. — Rule  XXX  of  the  Appellate  Court  requiring  transcript  to  be 
paged  and  the  lines  of  each  page  numbered,  and  requiring  marginal 
notes  to  be  placed  on  the  transcript  indicating  the  several  parts  of 
the  pleadings,  etc. ,  is  a  reasonable  rule  and  should  be  strictly  ob- 
served ;  though  a  failure  to  make  marginal  notes  is  not  a  cause  for 
dismissal.  Alfred  Shrimpton  dr  Sons  v.  Keyes,  306. 
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87.  RtUes  of  Appellate  Courts  Briefs. — Waiver  of  Errors. — Appel- 
lant waives  all  errors  assigned  by  his  failure  to  comply  with  the 
rules  of  the  Appellate  Court  requiring  that  his  brief  shall  contain 
a  summary  of  the  points  or  questions  involved  with  the  citation  of 
authorites  and  an  argument  based  thereon.  lb. 

APPELLATE  C0T7BT— As  to  rules  of,  see  Appeal  and  Error,  84, 
85,  86,  37;  John  V.  FarweU  Co.y.  Neurman,  649;  Cline  v.  Ootdd, 
647;  Alfred  Shrimpton  <St  Sons  v.  Keyes,  SOS. 

1.  Jurisdiction  Of — The  Appellate  Court  has  the  right  to  construe 
and  apply  the  constitution.  It  is  only  when  the  validity  of  the 
statute  is  involved  that  jurisdiction  is  denied. 

Pittsburgh,  etc. ,  B.  W.  Co.  v.  Hays,  B6L 

2.  Jurisdiction  Of. — Validity  of  Ordinances. — An  objection  to  an 
ordinance  which  goes  only  to  matters  of  form  or  to  irregularities 
in  the  proceedings  of  municipal  authorities  is  a  question  that  may 
properly  be  passed  upon  by  tne  Appellate  Court.  lb. 

3.  Jurisdiction  Of. — ^Where  a  case  appealed  to  the  Appellate  Court 
is  found  to  be  within  the  jurisdiction  of  the  Supreme  Court,  by 
reason  of  the  fact  that  a  constitutional  question  is  involved  there- 
in, the  Appellate  Court  has  no  authority  except  to  cause  it  to  be 
duly  certified  to  the  Supreme  Court,  and  if,  mstead  of  doing  so, 
this  court  should  proceed  to  determine  the  cause  and  should  affirm 
or  reverse  the  judgment  of  the  court  below,  the  judgment  of  this 
court  would  be  void.  lb 

m 

4.  Power  of  to  Bemew  Cause  After  Judgment  is  Certified  to  TYial 
Court. — Jurisdiction. — Where  a  cause  has  been  appealed  to  the 
Appellate  Court  and  the  judgment  affirmed,  and  a  petition  for 
a  rehearing  filed  and  overruled,  and  the  judgment  of  the  Appellate 
Court  certified  to  the  trial  court,  the  Appellate  Court  may  again 
take  the  matter  up,  and  look,  not  only  to  the  opinion  delivered  at 
the  original  hearing,  but  also  to  the  transcript  of  the  record,  and 
the  briefs  upon  the  original  hearing,  to  ascertain  whether  the  con- 
stitutionality of  a  statute  was  in  question  and  such  question  duly 
presented  on  the  original  hearing.  lb, 

ASSAULT  AND  BATTEBY— See  Provocation. 

ASSIGNMENT  OF  EBBOBr— 

Breach  of  Contract. — Measure  of  Damages, — In  an  action  by  vendor 
against  vendees  for  damages  for  failure  and  refusal  to  receive  a  cer- 
tain number  of  books  as  contracted  for,  such  contract  providing 
that  the  books  should  consist  of  five  different  styles  of  binding, 
ranging  in  price  according  to  style  of  binding,  and  such  contract 
was  silent  as  to  the  style  of  binding  which  vendee  agreed  to  pur- 
chase, an  assignment  that  the  court  erred  in  overruling  appel- 
lants' motion  on  the  special  verdict  in  their  favor  for  $214.50,  such 
amount  being  based  upon  the  assumption  that  vendee  was  to  order 
and  receive  an  equal  number  of  the  five  different  styles  of  binding, 
is  too  indefinite  to  present  any  question  thereon. 

Browning  v.  SimonSy  45. 

ASSIGNMENTS — What  amounts  to  an  equitable  assignment  of  a 
fire  insurance  policy,  see  Insurance,  11,  12;  Oerm^an- American 
Ins,  Co.  V.  Sanders,  134, 

A!r£OK!SiEY?S  FEES— Allowance  of  in  criminal  cases  by  the  court 
of  the  county  to  which  a  change  of  venue  has  been  taken,  see 
Costs,  1,  2;  Board,  etc,  y. Pollard,  470. 
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A  school  township  cannot  be  held  liable  npon  an  attorney  fee  clause 
in  a  note,  see  School  Townships;  Snoddy  v.  Wabash  School  Tp., 


Qrain  Deposited  With  Warehouseman. — ^Where  a  warehouseman  re- 
ceives grain  on  deposit  from  the  owner,  to  be  mingled  with  other 
grain  in  a  common  receptacle  from  which  sales  are  made,  the  ware- 
houseman keeping  at  all  times  sufficient  grain  of  like  kind  and 
auality  for  the  depositor,  and  ready  for  delivery  to  him  upon  demand, 
[le  contract  is  one  of  bailment  Baker  v.  Bom,  J^B. 

BANKS  AND  BANKING^ 

Death  of  Depositor, — Fraudvlent  Concealment  of  Deposit. — A  banker 
with  whom  a  deposit  is  made  is  not  guilty  of  such  fraud  as  will 
make  him  liable  in  damages  to  the  sole  heir  of  depositor  by  inquir- 
ing of  her  after  the  death  of  depositor  concerning  the  condition  in 
which  the  business  affairs  of  deceased  were  left,  sa;^ing  nothing 
about  the  deposit,  and  with  knowledge  of  the  heir^s  ignorance  of 
such  deposit  making  a  demand  upon  her  for  a  claim  against  such 
depositor's  estate  and  accepting  her  check  on  another  bank  in  ps,j- 
ment  thereof,  the  bank  having  paid  the  amount  of  the  deposit  upon 
demand  and  prior  to  tlie  commencement  of  the  action  for  damages. 

Hamilton  et  al.,  Ears.,  v.  Toner,  S89. 

BUJj  OF  EXCEPTIONS— When  statement  therein  that  it  contains 
all  of  the  evidence  will  not  prevail,  see  Appeal  and  Ebbor,  8; 
OerTnan- American  Ins.  Co.  v.  Sanders,  134, 

How  the  longhand  manuscript  of  the  evidence  may  be  incorporated 
therein,  see  Appeal  and  Error,  10;  Toum.  ofKentland  v.  Hagan, 
1;  Chicago,  etc.,  R.  R.  Co.  v.  Wagner,  Admr.,  SS;  Oerman-Ameri' 
can  Ins.  Co.  v.  Sanders,  1S4;  Thompson  v.  Shewalter,  290;  Fitz- 
maurice  v.  Puterbaugh,  S18;  Wdlbert  v.  State,  350;  LouisviUe,  etc., 
R.  W.  Co.  V.  Norman,  355;  People's  Building,  etc.,  Assn.  v.  Rey- 
nolds, 453;  School  City  of  Lafayette  v.  Bloom,  461;  Bedford  Belt 
R.  W.  Co.  V.  McDonald,  492;  Town  of  Worthington  v.  Morgan,  603. 

BIIjLS  and  NOTES— Delivery  of  promissory  note  to  third  party, 
see  Evidence,  7;  Hensley,  Admr.,  v.  Tattle,  253. 

1.  Material  Alteration  of  Note. — To  change  the  payee  of  a  note  with- 
out the  consent  of  the  maker  is  a  material  alteration  and  avoids 
the  note.  CaMo  v.  JEvinger,  298, 

2.  Words  Descriptive  of  Payee.  —  Immaterial  Alteration.  —  The 
insertion  of  the  words  "Guardian  of  P.  Malcom"  immediately 
following  the  name  of  the  payee  of  a  note  does  not  constitute  a 
material  change  thereof;  the  words  being  only  a  description  of  the 
person.  lb. 

8.  Ghiardian. — Transfer  of  Note  by  Delivery. — Action  by  TYans- 
feree. — Where  a  guardian  transfers,  by  delivery  without  indorse- 
ment, to  the  heirs  of  his  deceased  ward,  as  a  part  of  the  ward's  es- 
tate, a  promissory  note  payable  to  him,  the  heirs  of  deceased  ward 
mav  maintain  an  action  against  the  makers  of  the  note  if  the  orig- 
inal payee  is  made  a  party  defendant  and  files  a  disclaimer.         Jo. 

4.  Makers  of  Promissory  Note.  — Complaint. — In  an  action  on  a  prom- 
issory note  signed  in  the  following  order:  '*Jas.  E.  Stafford,  Pres., 
J.  Zapf,  Mgr.,  Albany  Furniture  Co.,"  a  complaint  alleging  that 
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the  instrument  sued  on  is  the  joint  note  of  the  parties,  and  the  note 
filed  as  an  exhibit  recites  that  **we"  promise  to  pay,  etc.,  states  a 
cause  of  action  against  Stafford  and  Zapf,  as  individuals. 

Albany  Furniture  Co,  v.  Merchants  Nafl  Bank,  SSI. 

5.  Promissory  Note. — Judgment  Against  Agent  of  Endorser. — When 
Erroneous. — ^Where  a  note  sued  on  is  endorsed  **S,  by  G,"  and 
the  cause  is  dismissed  as  to  S,  and  judgment  is  taken  by  default 
against  the  makers  and  **G,"  the  judgment  so  taken  against  "G"  is 
erroneous.  lb. 

6.  Payment. — Note  Given  in  Payment  of  Debt. — The  acceptance  by 
a  creditor  of  the  note  of  a  third  person  in  full  satisfaction  of  an 
existing  debt  is  an  extinguishment  of  the  original  indebtedness 
although  the  note  is  taken  for  a  less  sum  than  the  whole  debt. 

Wipperman  v.  Hardy,  142. 

1.  Payment. — Note  Oiven  in  Payment  of  Debt. —Burden  of  Proof 
— To  establish  the  defense  of  payment  of  a  preexisting  debt  by  the 
note  of  a  third  person,  it  is  necessary  for  tne  defendant  to  prove 
that  the  note  was  given  to  the  creditor  and  received  by  him  upon  the 
express  agreement  that  it  sheuld  be  in  satisfaction  of  the  previous 
debt,  and  the  burden  of  proof  is  upon  the  defendant  setting  up  such 
defense.  lb. 

BOABD  OF  PXJBLIG  WORKS— Jurisdiction  of  in  Indianapolis  to 
make  assessments  for  the  construction  of  a  sewer,  see  Sewers,  8; 
Byram  v.  Foley,  629. 

B0NB8 — As  to  action  on  g^uardian's  bond,  see  AonoN,  2;  Qreen  v. 
Simon,  S60. 
As  to  action  by  wife  on  saloonkeeper's  bond  for  unlawful  sale  of 
liquor  to  her  husband,  see  iNTOXiCATiNa  Liquors,  4,  5,  6,  7,  8; 
Brandt  v.  State,  ex  rel.  Boyer,  311;  Smiser  v.  State,  ex  ret.  King, 
619. 

BSIEF — ^As  to  dismissal  of  appeal  for  failure  to  file  brief,  see  Appeal 
AND  Error,  85;  Cline  v.  Oould,  647. 
Errors  assigned  but  not  discussed  in  brief  are  waived,  see  Appeal 
AND  Error,  37;  Alfred  Shrimpton  &  Sons  v.  Keyes,  SOS. 

BUILDIKG  AND  LOAK— Sufficiency  of  complaint  to  recover  de- 
posits made  in  building  and  loan  association,  see  Complaint,  1, 2, 
8;  Peopled s  Building,  Loan,  etc.,  Assn.  v.  Reynolds,  4SS. 

CABBIEBS— 

1.  Passenger. — Common  carriers  are  required  to  exercise  the  highest 
degree  of  care,  diligence,  vigilance  and  skill  in  the  transportation 
of  passengera  Hammond,  etc.,  B.  W.  Co.  v.  Spyzimalski,  7. 

2.  Willful  Injury  of  Trespasser  by  Conductor. — Liability  of  Com- 
pany.— ^Where  the  conductor  of  a  passenger  train«  while  acting 
within  the  scope  of  his  authority  m  ejecting  a  trespasser  from 
the  train,  willfully  injures  such  trespasser,  the  company  is  liable. 

Baltimore,  etc.,  R.  R.  Co.  v.  Norris,  189. 

8.  Tender  of  Fare  by  Third  Party. — Wrongful  Ejectment  of  Pas- 
senger.—  Plaintiff,  in  company  with  others,  took  passage  upon  a 
railroad  train  to  go  to  a  certain  other  station,  not  Knowing  at  the 
time  that  the  train  did  not  stop  at  such  station.  Plaintiff  offered 
the  cash  fare  to  the  station  to  which  he  desired  to  go,  which  was 
refused  by  the  conductor.    A  companion  of  plaintiff  then  stated 


714  INDEX. 

that  he  would  pay  plaintiff's  fare  to  the  next  reg^nlar  stopping  sta- 
tion, and  took  out  nis  money,  having  more  than  enough  money  to 
pay  the  fare,  but  the  conductor  refused  to  receive  the  fare  and  com- 
peUed  plaintiff  to  get  off  the  train.  Held,  that  the  offer  to  pay  the 
fare  was  sufficient  to  make'the  expulsion  wrongful  lb. 

4.  Passenger. — Offer  of  Fare. — Where  a  person  goes  to  a  railroad 
station  to  take  passage  to  a  certain  other  station,  and,  finding 
the  ticket  office  closed,  gets  upon  the  train  without  a  ticket,  and 
without  knowledge  that  the  train  does  not  stop  at  the  station  to 
which  he  desires  to  go,  he  is  entitled,  by  payment  of  the  fare  to  the 
next  regular  stopping  station,  to  remain  upon  the  train.  lb. 

6.  Provocation. — Ejectment  of  Passenger. — A  railroad  company  can- 
not justify  the  act  of  its  conductor  in  the  ejectment  of  a  pas- 
senger, whose  fare  had  been  tendered,  on  the  ground  that  in  an  al- 
tercation at  the  time  between  the  passenger  and  the  conductor,  the 
passenger  accused  the  conductor  of  violating  a  rule  of  the  com- 
pany on  a  former  occasion,  which  violation  he  tiireatened  to  report 
to  the  company.  lb. 

CEBTIOSABI— Lost  pleading  brought  into  the  record  by,  see  Ap- 
peal AND  Error,  81 ,  Ross  v.  Stockwelly  77, 
A  corrected  record  of  the  trial  court  is  properly  brought  to  the  ap- 
pellate court  by  a  writ  of  certiorari,  see  Appeal  and  Error,  30. 
31 ;  Ross  V.  Stockwell,  77;  Lake  Erie,  etc.,  R.  R.  Co.  v.  Bates,  SS6. 

COLLATESAL  ATTACK— When  the  assessment  for  the  construc- 
tion of  a  sewer  cannot  be  declared  void  in,  see  Sewers,  2,  3,  4; 
Byram  v.  Foley,  6-29. 

COMPLAINT— See  Pleading. 

In  an  action  on  account  for  goods  sold  to  defendant's  agent,  see 
Pleading,  11 ;  Fry  v.  Colbom,  96, 

When  in  an  action  for  breach  of  contract  complaint  need  not  allege 
performance  by  plaintiff,  see  Contracts,  10,  11 ;  Romel  v.  Alex- 
ander, 267;  People's  Building,  Loan,  etc.,  Assn.  v.  Reynolds,  453. 

In  an  action  on  gas  lease,  see  Pleading,  12 ;  Indianapolis  Natural 
Oas  Co.  V.  Spaugh,  683. 

In  an  action  on  an  insurance  policy,  where  the  company  claims  a 
forfeiture,  see  Insurance,  3;  Union  Central  lAfelns,  Co.  v.  Jones, 
692. 

Omission  of  averment  as  to  ownership  of  property  in  an  action  on 

a  fire  insurance  policy  renders  complaint  fat^y  defective,  see 

Insurance,  9;  Western  Assurance  Co.,  etc.,  v.  Koontz,  5^. 
Sufficiency  of  in  an  action  on  an  accident  insurance  policy,  see 

Pleading,  13;  Pacific  Mut.  Life  Ins.  Co.  v.  Turner,  644- 
Sufficiency  of  in  an  action  against  a  railroad  relief  association,  see 

Accident  Insurance,  4;  Voluntary  Relief  Department,  etc.,  ▼. 

Spencer,  123. 
Sufficiency  of  in  an  action  for  conversion  against  a  warehouseman, 

see  Conversion,  2,  3;  Baker  y.Born,  422. 
Sufficiency  of  in  an  action  to  enforce  drainage  assessment  lien,  see 

Drainage,  1,  2,  3,  4;  Hoefgen  v.  State,  exrd.  Brotmu  537. 
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For  the  collection  of  assessments  for  the  construction  of  a  sewer, 

see  Sewers,  1 ;  Byram  v.  Foley,  629, 
Sufficiency  of  in  an  action  for  damages  for  personal  injuries,  see 

Pleading,  9;  Chicago,  etc.,  R,  R.  Co.  v.  Wagner,  Admr.,  22, 
In  an  action  against  a  railroad  company  for  an  injury  resulting 

from  a  defective  roadbed,  see  Railroads,  1, 2;  Chicago,  etc.,  R.R. 

Co.  V.  Lee,  Admr.,  215. 
Sufficiency  of  in  an  action  for  slander,  see  Pleading,  14 ;  Alcorn  v. 

Ba^8,  600. 
In  an  action  against  a  telegraph  company  for  failure  to  deliver  a 

message,  see  Telegraph  Companies,  1 ;  Western  Union  Tel.  Co. 

V.  Bryant,  70. 
In  an  action  for  willful  injury,  see  Pleading,  10 ;  Miller  v.  Miller, 

605. 
Overruling  of  motion  to  paragraph,  not  available  error,  see  Appeal 

AND  Error,  5, 6;  Louisville,  etc.,  R.  W.  Co.  v.  Norman,  355;  Shaw 

V.  Ayers,  6I4. 
Defective  complaint,  how  affected  by  verdict  and  judgment,  see  Ap- 
peal AND  Error,  13,  16;  Western  Assurance  Co.  etc.,  v.  Koontz, 

54;  Alcorn  v.  Bass,  500. 

Amendment  of  pending  trial,  see  Intoxicating  Liquors,  4 ;  Brandt 

V.  State,  ex  rel.  Boyer,  311. 
When  sufficiency  of  may  first  be  assailed  by  assignment  of  errors, 

see  Appeal  and  Error,  8; .  Western  Assurance  Co.  etc.,  v.  Koontz, 

1.  Sufficiency  of  in  an  Action  to  Recover  Deposits  Made  in  a  Build- 
ing and  Loan  Association. — Demand. — An  averment  in  a  com- 
plaint in  an  action  to  recover  from  a  building  and  loan  associa- 
tion deposits  made  by  plaintiff,  which  avers  that  defendant  neg- 
lected, failed  and  refused  to  return  the  sums  of  money  paid,  are 
equivalent  to  a  positive  allegation  that  a  demand  ha4  been  made, 
and  a  return  thereof  refused. 

People's  Building,  Loan,  etc. ,  Assn.  v.  Reynolds,  453 

2.  Need  Not  Aver  an  Offer  to  Return  Certificate  in  an  Action  to 
Recover  Funds  Deposited  in  a  Building  and  Loan  Association. — In 
an  action  to  recover  deposits  made  in  a  building  and  loan  associa- 
tion under  a  certificate  of  stock,  which,  by  fhe  terms  thereof,  had 
been  forfeited  by  nonpayment  of  installments,  need  not  show  an 
offer  on  plaintiff's  part  to  return  the  certificate,  where  such  certifi- 
cate was  brought  into  court  as  the  basis  of  the  action.  76. 

8.  Sufficiency  of  in  an  Action  to  Set  Aside  Sale  of  Letters  Patent 
on  the  Oround  of  Fraud. — A  complaint  in  an  action  to  set  aside 
the  sale  of  certain  letters  patent  which  alleges  that  defendants 
were  the  owners  of  such  letters  patent,  that  they  conspired  with  a 
third  party  and  thereby  induced  plaintiff  to  purchase  and  pay  $1 ,200.00 
for  the  letters  patent  upon  the  representation  that  other  parties,  whom 
said  third  party  pretended  to  represent,  were  ready  and  willing  to 
take  the  same  from  him  at  an  agreed  price,  should  he  procure  the 
same,  and  which  also  alleged  that  plaintiff  stated  to  defendants  that 
the  letters  patent,  if  purchased,  would  be  of  no  value  to  him  and 
that  defendants  knew  that  plaintiff  was  purchasing  same  for  the 
sole  purpose  of  conveying  same  to  the  persons  represented  by  said 
third  party,  contains  facts  sufficient  to  constitute  a  cause  of  action 
against  defendants.  Hay  et  al.  v.  Landis,  91. 
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4.  School  Supplies.  —  Averment  as  to  Necessity  Of,  —  Where  a 
complaint  against  a  school  township  to  recover  for  supplies  sold  to 
the  trustee  thereof  shows  on  its  face  that  the  supplies  purchased  and 
delivered  to  the  township  are  wholly  unauthorized  by  law,  such  com- 
plaint cannot  be  made  good  by  an  averment  that  such  supplies  were 
useful  and  necessary  for  the  thorough  organization  and  efficient 
management  of  such  schools. 

First  Nafl  Bank,  etc.,  v.  Adams  School  !)[>.,  375. 

CONSIDEBATIOK— Mere  inadequacy  of  is  not  sufficient  to  defeat  a 
contract,  see  Contbactts,  1 ;  Pierce  v.  Pierce,  107, 
A  promise  to  do  what  the  promisor  is  under  previous  obligation  to  do 
is  insufficient  as  a  considaration  for  an  agreement  of  which  it 
constitutes  a  part,  see  Contracts,  2 ;  Sargent  v.  Robertson,  411. 

COKTINUANCE — Application  for  addressed  to  the  sound  discretion 
of  the  court,  see  Practice,  1,2;  Brandt  v.  State,  ex  rel.,  Boyer,  311. 

OONTRACTOR— Action  by  to  enforce  the  collection  of  assessment 
for  the  c6nstruction  of  a  sewer,  see  Sewers,  4;  Byram  v.  Foley, 

6$9. 

Meaning  of  the  Term,. — A  contractor  is  one  who  agrees  to  do  a  piece  of 
work  for  another  on  his  own  responsibility  and  credit. 

CatUfleld  v.  Polk,  4^. 

COKTRACTS — Respective  remedies  for  breach,  of  executed  and  ex- 
ecutory contracts,  see  Sales,  2;  Branigan  v.  Hendrickson,  198. 
Power  of  school  board  to  revoke  contract  with  teacher,  see  Schools; 
School  City  of  Lafayette  v.  Bloom;  4S1. 

1.  Consideration.  — Mere  inadequacy  of  consideration  is  not  sufficient 
to  defeat  a  contract.  Pierce  v.  Pierce,  107. 

2.  Consideration. — A  promise  to  do  what  the  promisor  is  under  a 
previous  valid,  legal  obligation  to  do,  is  insufficient  as  a  consideration 
for  an  agreement  of  which  it  constitutes  a  part. 

Sargent  v.  Bobertson,  411. 
8.     Valid  and  Illegal  Considerations  in  Same  Contract.  —  Where 
valid  and  illegal  considerations  in  the  same  contract  are  susceptible 
of  division,  that  part  of  the  consideration  which  is  legal  may  be  en- 
forced. Pierce  v.  Pierce,  107. 

4.  Executory. — May  be  .Abandoned  by  Agreement  of  aU  the  Parties. 
— A  contract  which  is  wholly  executory  may  be  abandoned  by  the 
agreement  of  all  the  parties,  the  renunciation  of  each  party  of  his 
rights  under  the  contract  being  a  sufficient  consideration  for  his 
release  from  obligation  by  the  other  parties. 

Sargent  v.  Bohertson,  411, 

5.  Whether  Executed  or  Executory  a  Question  of  l^Vic^— Whether 
any  particular  contract  is  executed  or  executory  is  generally  a 
question  of  fact  depending  upon  the  intention  of  the  parties  to  be 
gathered  from  the  terms  and  stipulations  of  the  agreements 

Branigan  v.  Hendrickson,  198. 

6.  Between  Employer  and  Employe. — Constmiction. — A  contract  of 
employment,  whereby  the  defendants  agreed  to  pay  plaintiff  ^5.00 
per  month  for  a  period  of  three  months,  "as  it  would  take  plaintiff 
that  long  to  learn  the  business  of  defendants  ;  that  after  said  time 
defendants  could  afford  to  pay  plain titf  more,"  in  the  absence  of  a 
new  contract  did  not  entitle  plaintiff  to  wages  in  excess  of  $25.00 
per  month  for  the  time  he  remained  in  defendants  employment  after 
the  expiration  of  the  three  months.  Munchoffv.  Ford,  131. 
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7.  Ouaranty. — Notice. — Acceptance. — An  agreement  in  the  words  : 
* 'Gentlemen — R.  E.  Emerson,  of  Pueblo,  Colorado,  desires  to  make 
purchases  from  your  firm.  I  will  engage  to  secure  sales  you  make 
to  the  above  named,  in  the  sum  of  $300.00."  is  not  a  strict  guaranty, 
but  an  original  undertaking,  and  in  an  action  based  thereon  it  is  un- 
necessary to  aver  or  prove  notice  of  acceptance  thereof. 

Newcotnb  Brothers  Wall  Paper  Co.  v.  Emergon,  48S. 

8.  Breach  Of. — Nominal  Damages. — Where  there  has  been  a  breach 
of  contract  by  one  of  the  parties  thereto,  the  other  is  at  least  entitled 
to  recover  nominal  damages  for  such  breach. 

Brovming  v.  Simons,  45. 

9.  Breach  Of. — Meamire  of  Damages. — Where  a  contract  is  made  for 
the  sale  and  delivery  of  personal  property  and  the  vendee  refuses  to 
receive  the  same  at  the  time  and  place  of  the  delivery  thereof,  the 
measure  of  damages  is  the  difference  between  the  contract  price  and 
the  market  value  at  such  time.  lb. 

10.  Complaint  for  Breach  of.  When  Need  Not  Aver  Performance  by 
Plaintiff. — An  action  may  be  maintained  for  breach  of  contract, 
without  alleging  performance  on  the  part  of  plaintiff,  where  the 
plaintiff's  covenant  or  stipulation  constitutes  only  a  part  of  the  con- 
sideration, and  the  defendant  has  received  a  partial  benefit,  and  the 
plaintiff's  breach  might  be  compensated  in  damages. 

BoTnel  V.  Aleocander,  £67. 

11.  Breach  Of. — When  Complaint  Need  Not  Allege  Performance  on 
the  Part  of  Plaintiff. — In  an  action  for  breach  of  a  contract  con- 
taining reciprocal  covenants  or  mutual  conditions  to  be  performed, 
and  one  of  the  parties  puts  it  out  of,  or  beyond  the  power  of  the  other 
to  perform  the  covenants  or  conditions  to  be  performed  by  him,  the 
latter  is  thereby  relieved  from  such  performance,  and  if  the  com- 
plaint avers  such  facts  it  will  not  be  demurrable  for  failure  to  allege 
performance  on  the  part  of  plaintiff. 

Peoples  Building,  etc  ,  Assn.  v.  Reynolds,  45S. 

GONTSIBXTTOBT  NEOUGBNCE— Of  passenger  in  alighting  from 
train,  see  Railroads,  6,  7;  Louisville,  etc.  R.  R.  Co.Y.Espen- 
scheid^  658;  Cincinnati,  etc.,  R.  R.  Co.  v.  Revalee,  667. 

CONVEBSION— 

1.  Plaintiff  Must  be  the  Owner  or  Entitled  to  Possession. — A  person 
cannot  maintain  an  action  for  conversion  where  he  neither  owns 
nor  is  entitled  to  possession  of  the  property  alleged  to  be  converted. 

Baker  v.  Bom,  Ji22. 

2.  Sufficiency  of  Complaint  in  Action  Against  Warehouseman. — 
In  an  action  against  a  warehouseman  for  the  conversion  of  certain 
com  deposited  with  him,  the  complaint  should  allege  that  prior  to 
the  commencement  of  the  action  defendant  did  not  Imve  a  sufficient 
quantity  of  corn  of  the  kind  and  quality  deposited  with  him  \^4th 
which  to  meet  a  demand  by  plaintiff  ;  that  a  demand  was  made  *, 
that  storage  charges  and  expenses  were  tendered,  or  that  storage 
charges  had  not  attached.  lb. 

3.  Complaint  in  Action  Against  Warehouseman. —  An  allegation 
in  a  complaint  in  an  action  against  a  warehouseman  for  conversion 
of  a  quantity  of  corn  deposited  with  him, that  on  and  before  a  specified 
date  defendant  had  no  corn  in  his  warehouse  or  under  his  control, 
of  the  quality  of  plaintiff's  com  deposited  prior  to  a  specified  earlier 
date,  but  had  sold  such  com,  is  not  equivalent  to  an  allegation  that  on 
a  day  certain  the  defendant  did  not  nave  in  his  warehouse  sufficient 
com  of  the  kind  and  quality  deposited  by  plaintiff.  lb. 
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CORPOBATIONS — As  to  power  of  general  officers  of  a  railroad  com- 
pany to  employ  medical  attendance  for  injured  workmen,  see 
Railroads,  3,  4 ;  Bedford  Belt  R,  W,  Co,  v.  McDonald,  402, 

1.  Contract. — Ultra  Vires. — Where  a  private  corporation  has  en- 
tered into  a  contract  not  immoral  in  itself  and  not  forbidden  by 
any  statute,  and  it  has  been,  in  good  faith,  fully  performed  by  the 
other  party,  the  corporation  wiU  not  be  heard  on  a  plea  of  vltra 
vires.  lb. 

2.  Action  Against  a  Foreign  Corporation  by  Its  Agent. — Jurisdic- 
tion.— Statutes  Construed. — Under  sections  8453  and  3454,  Bums' 
R.  S.  1894,  providing  that  agents  of  foreign  corporations  shall 
deposit  in  the  county  clerk's  office  the  power  of  attorney  or  other 
authority  by  virtue  of  which  they  act,  and  that  such  agents 
shall  procure  from  such  corporations  and  file  with  the  clerk  a 
duly  authenticated  order  or  resolution  of  the  managers  of  such 
corporations,  authorizing  any  ''citizen  or  resident"  of  this  State 
having  a  claim  against  such  corporation,  arising  out  of  any  trans- 
action in  this  State  with  "such  agents",  to  maintain  in  this  State  an 
action  thereon,  an  agent  of  a  foreign  corporation  can  not  maintain 
an  action  against  such  corporation  on  a  check  drawn  to  his  order 
and  payable  in  a  foreign  state. 

Byers  v.  Union  Central  lAfe  Ins.  Co.,  10 L 

3.  Action  Against  a  Foreign  Insurance  Company  by  Its  Agent. — 
Jurisdiction. — Statute  Construed. — Under  section  4916,  Bums*  R. 
S.  1894,  providing  that  it  shall  be  unlawful  for  a  foreign  insurance 
company  to  do  business  in  this  State  until  it  has  filed  with  the  Au- 
ditor of  State  a  certified  order  of  the  board  of  directors  of  such  com- 
pany consenting  that  service  of  process  in  any  court  against  such 
company  may  be  served  on  any  authorized  agent  of  the  company 
in  the  State  while  any  liability  remains  outetanding  against  the 
company  in  the  State,  an  agent  of  a  foreign  insurance  company 
can  not  maintain  an  action  against  such  company  on  a  check 
drawn  to  the  order  of  such  agent  and  payable  in  another  State.  lb. 

COSTS — As  to  payment  of  before  bringing  another  action  for  same 
cause,  see  Action,  3,  4;  Eigenman  v.  Eastin,  Admx.,  580. 

1.  Attorney's  Fees. — Allowance  of  in  Cases  of  Change  of  Venue  — 
Statutes  Construed. — An  allowance  made  to  attorneys  who  have 
been  appointed  to  assist  in  the  prosecution  or  defense  of  a  criminal 
cause  by  the  court  of  the  county  to  which  a  change  of  venue  has  been 
taken  and  in  which  the  trial  thereof  was  had  under  sections  1847. 
1848,  Bums'  R.  S.  1894,  is  not  conclusive  against  either  the  claimants 
or  the  county  from  which  the  cause  was  removed ;  the  amount  so 
fixed  is  only  prima  facie  evidence  of  the  correctness  of  the  sum 
allowed  and  may  be  mquired  into  by  either  party. 

Board,  etc.,  v.  Pollard,  470^ 

2.  Attorney's  Fees. —  Change  of  Venue. — Jurisdiction. — Where  an 
allowance  has  been  made  to  attorneys  for  assisting  in  the  prosecu- 
tion and  defense  of  a  criminal  cause  by  the  court  of  a  county  to 
which  a  change  of  venue  had  been  taken,  and  the  cause  tried,  and 
thereafter  such  claims  were  allowed  in  part  by  the  board  of  commis- 
sioners of  the  county  from  which  the  cause  was  removed,  such 
county  will  not  be  bound  by  a  judgment  of  the  court  of  the  county 
to  which  the  change  of  venue  had  been  taken,  made  thereafter  on 
petition  of  the  claimants.  lb. 

COUNTY — When  township  trustee  may  bind  ct>unty  for  medical  aid 
to  poor,  see  Township  Trustee,  2;  Board,  etc.,  v.  Oalioivay,  689. 
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COUNTY  CLEBK— See  Officers. 

jcbiminal  law— 

1.  Former  Jeopardy. — Constitution  Construed. — The  jeopardy  pro- 
hibited in  the  provision  of  the  State  Constitution  that,  "No  person 
shall  be  put  in  jeopardy  twice  for  the  same  offense,"  is  that  which 
grows  out  of  the  same  offense,  not  necessarily  of  the  same  act  or 
transaction.  State  v.  Gapen,  S£4, 

2.  Affidavit. —  Duplicity. —  Motion  to  Quash. —  When  duplicity  in 
an  affidavit  clearly  exists,  it  is  sufficient  ground  for  sustaining  a 
motion  to  quash.  Herron  v.  State,  161, 

3.  Affidavit. — Duplicity. — Before  an  affidavit  can  be  held  bad  for 
duplicity  there  must  be  a  joinder  of  two  or  more  separate  and  dis- 
tinct offenses  in  one  and  the  same  count.  Ih. 

4.  Intoxicating  Liquors,  —  Affidavit.  —  Duplicity.  —  An  affidavit 
charging  a  violation  of  section  4,  Act  of  March  11, 1895.  prohibiting, 
during  such  days  and  hours  when  the  sales  of  intoxicating  liquors 
are  unlawful,  the  maintaining  of  screens  obstructing  the  view  of  a 
room  in  which  such  liquors  are  sold,  is  not  bad  for  duplicity  because 
it  contains  some,  though  not  all,  of  the  averments  necessary  to 
charge  an  offense  under  another  and  different  statute.  lb, 

5.  Sale  of  Intoxicating  Liquors  to  Minor  Without  License.— Sep- 
arate Offenses. — Statute  Construed. — A  sale  of  intoxicating  liq- 
uor without  license,  and  to  a  minor  constitutes  two  separate 
offenses  under  section  7285,  Bums'  R.  S.  1894.  and  section  5323, 
Homer's  R.  S.  1896  (Acts  1895,  p.  250,  section  6),  respectively,  and  a 
prosecution  for  the  former  offense  will  not  constitute  a  bar  to  the 
latter,  although  both  violations  grew  out  of  the  same  act  or  transac- 
tion. State  V.  Oapen,  62 J^. 

6.  Agent  of  Foreign  Insurance  Company  Doing  Business  Without 
Authority, —  Sufficiency  of  Affidavit, — An  affidavit  charging  de- 
fendant with  unlawfully  doing  business  as  agent  of  a  ''certain 
foreign  insurance  company  of  a  state  other  than  the  State  of 
Indiana,"  is  insufficient  to  charge  an  offense,  under  section  4915, 
Bums'  R.  S.  1894,  making  it  imlawful  for  any  agent  of  any  insur- 
ance company  incorporated  in  any  other  state  than  the  State  of 
Indiana,  to  transact  business  in  this  State  without  first  producing  a 
certificate  of  authority  from  the  State  Auditor. 

State  V.  Campbell,  44^, 

7.  Trial  Not  Concluded  Until  Judgment  is  Rendered. — In  a  crim- 
inal cause  the  trial  is  not  concluded  until  judgment  is  rendered ; 
and  until  that  time  the  power  of  the  court  to  extend  the  time  of 
making  out  and  presentmg  a  bill  of  exceptions  is  not  exhausted. 

Herron  v.  State,  161, 

DAMAGES — Error  in  assessment  of  how  questioned,  see  Practice, 

13;  Louisville,  etc.,  R,  R.  Co.  v.  Renickery  619, 
When  may  be  recovered  in  an  action  against  a  telegraph  company 

for  negligence  causing  mental  anguish  only,  see  Telegraph 

Companies,  1 ;  Western  Union  Tel.  Co.  v.  Bryant ,  70. 
Breach  of  contract  by  one  of  the  parties  thereto  entitles  the  other  to 

recover  at  least  nominal  damages,  see  Contracts,  8;  Brouming 

V.  Simons,  45. 
Measure  of  for  breach  of  contract  for  purchase  of  personal  property 

by  vendee,  see  Contracts,  9 ;  lb. 
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Measure  of  in  an  action  against  landlord  for  failure  to  make  repairs 

agreed  to,  see  Landlord  and  Tenant,  1 ;  Taylor  v.  Lehntan,  686. 
Measure  of  in  an  action  for  unreasonable  diversion  of  water  from 

lake,  see  Waters,  8 ;  VaXparaiso  City  Water  Co.  v.  Diekover,  !S3S. 
When  a  judgment  will  not  be  reversed  on  appeal  on  the  ground  of 

excessive  damages,  see  Appeal  and  Error,  22;  Elkhart,  etc.,  R. 

R.  Co.  V.  Waldorf,  29. 
A  judgment  will  not  be  reversed  for  failure  to  assess  nominal 

damages,  see  Appeal  and  Error,  23 ;  Brouming  v.  Simons,  45. 

When  Not  Excessive. — A  verdict  for  $400.00  against  a  railway  com- 
pany for  carrying  a  young  and  inexperienced  girl  beyond  her  station 
to  a  point  where  she  could  not  safely  alight,  and  then  instead  of 
returning  to  such  station  as  promised,  carrying  her  half  a  mile 
beyond  another  station,  at  which  the  conductor  also  promised  to 
stop,  is  not,  as  a  matter  of  law,  excessive. 

LouisviUe,  etc.,  R.  R.  Co.  v.  Renicker,  629. 

DECEDENT'S  ESTATES— 

Claim  of  mother  for  caring  for  her  adult  son,  see  Parent  and 
Child,  1,  2;  Jessup  y.Jessup,  Admr.,  177. 

DRAINAGE— 

1.  Action  to  Enforce  Assessment  Lien. — Complaint. — In  an  action, 
under  act  of  April  6,  1885,  to  enforce  a  drainage  assessment,  a  com- 
plaint which  shows  that  the  petition  for  the  construction  of  the 
drain  was  referred  to  the  drainage  commissioners,  that  they  made 
a  report  and  finding  that  defendant  owned  certain  lands  that  would 
be  benefited  thereby  in  certain  specified  sums,  and  that  the  report 
so  made  was  approved  and  confirmed  by  the  judgment  of  the  court, 
sufficiently  sets  out  the  assessment  to  make  uie  complaint  good 
against  a  demurrer.  Hoefgen  v.  State,  ex  rel.  Brown,  6S7. 

2.  Assessment  Lien.  —  Complaint.  —  In  an  action  to  enforce  a 
drainage  assessment  lien,  it  is  not  necessary  that  it  be  averred  in 
the  complaint  that  a  notice  of  the  assessment  of  benefits  was  re- 
corded in  the  recorder's  office.  lb. 

8.  Assessment  Lien. — Complaint. — The  complaint  in  an  action  to 
enforce  a  drainage  assessment  lien  need  not  aver  that  the  drain  was 
made  according  to  the  plans  and  specifications.  Ih. 

4.  Assessment  Lien. —  Complaint. —  It  is  not  necessary  that  the 
complaint,  in  an  action  to  enforce  a  drainage  assessment  lien,  aver 
that  all  the  amount  of  benefits  assessed  against  defendant's  land  is 
needed  to  pay  the  expenses  and  costs  of  construction.  lb. 

ESTRAYS— See  Animals. 

EVIDENCE— As  to  impeachment  of  witness,  see  Praotioe,  6;  Houk 
V.  Branson,  119. 
As  to  admissibility  of  an  answer  to  a  question  calling  for  mere  con- 
clusion of  witness,  see  Appeal  and  Error,  20;  Hammond,  etc, 
R  W.  Co.  V.  Spyzchalski,  7. 
As  to  admissibility  of  employer's  instructions  to  employe  in  an  ac- 
tion for  negligence,  see  Appeal  and  Error,  19 ;  lb. 

1.  Assumption  of  Risk. — Burden  of  Proof. — In  an  action  for  the 
death  of  an  employe  the  burden  is  on  plaintiff  to  show  that  dece- 
dent did  not  assume  the  risk  of  the  danger. 

Chicago,  etc.,  R.  R.  Co.  v.  Wagner,  Admr.,  tt. 
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S.  Variance  Between  Pleading  and  Proof.  —  In  an  action  by 
a  passenger  for  personal  injuries  proof  that  such  passen^r,  while 
standing  on  the  lowest  step  of  a  car  waiting  for  the  train  to  stop, 
was  thrown  from  the  car  by  a  sudden  starting  of  the  train,  i^  not  a 
material  variance  from  a  complaint  alleging  that  the  tram  had 
stopped  but  started  with  a  sudden  jerk  before  she  had  the  time  to 
alight,  and  threw  her  upon  the  platform.  Henley  and  Wiley,  J  J. 
Dissenting.  Cincinnati,  etc.,  R.  R.  Co,  v.  Revalee,  667 

8.  Parol  Testimony  not  Admissible  to  Vary  Written  Contract. — Parol 
testimony  is  not  {Omissible  to  vary  the  terms  of  a  written  contract 
which  is  complete  in  itself  and  free  from  ambiguity. 

Singer  Mfg.  Co.  v.  Suits,  639 

4.  Admissibility  of  Testimony  of  Shorthand  Reporter  from  Notes  of 
Former  Trial. — The  official  shorthand  reporter  may  testify  from 
recollection,  refreshed  by  her  notes  as  to  statements  made  by 
a  witness  at  a  former  trial  reported  by  her.    Hauk  v.  Branson,  119. 

5.  Repairs  Made  After  Injury.  —Evidence  of  repairs  made  after  the 
injury  is  not  admissible  to  show  prior  negligence. 

Chicago,  etc.,  R.  R.  Co.  v.  Lee,  Admr.,  S16. 

6.  Endorsement  on  Note.  —  Where  a  note,  payable  at  maker's 
death,  was  placed  by  the  maker  in  the  hands  oi  a  third  person,  and 
endorsed  as  follows:  **Both  parties  agreed,  left  in  possession  of 
Alfred  Jones,"  it  is  not  error  to  admit  the  endorsement  in  evidence, 
it  being  shown  that  the  endorsement  was  made  at  the  time  the  note 
was  executed  and  in  the  presence  of  the  payee. 

Hensley,  Admr  ,  v.  Tattle,  263. 

7.  Delivery  of  Note  to  Third  Party. — Endorsement  as  Evidence. — 
The  endorsement  on  a  note,  *'Both  parties  agreed,  left  in  posses- 
sion of  Alfred  Jones,"  it  being  shown  that  the  note  was  left  with 
the  third  party,  is  sufficient  to  sustain  a  finding  that  the  note  was 
delivered.  Tb. 

8.  Where  a  Witness  'is  Asked  to  Repeat  a  Conversation  -r-A  wit- 
ness who  is  asked  to  repeat  a  conversation  had  at  some  previous 
time  must  give  the  conversation  as  it  occurred,  or  the  substance  of 
it,  and  leave  the  court  or  jury  to  determine  what  the  parties  intended. 

Elkhart,  etc.,  R.  R.  Co.  v.  Waldorf,  £9. 

9.  Insurance. — Tables  of  Expectancy. — Life  insurance  tables  of  ex- 
pectancy are*admissible  in  evidence,  to  be  considered  by  the  jury  in 
connection  with  all  other  pertinent  evidence  in  ascertaining  the 
probable  duration  of  the  life  in  question,  and  not  as  fixing  the 
expNectancy  of  the  life  of  the  particular  person,  or  as  forming  a  legal 
b£isis  for  a  calculation.  Smiser  v.  State,  ex  rel. ,  King,  619. 

10.  Proper  Admission  Of  in  Rebuttal. — ^Where  on  the  trial  of  an 
action  against  an  electric  railway  company  for  personal  injuries 
sustained  by  plaintiff  in  a  collision  of  an  electric  car  with  a  loco- 
motive at  a  crassing,  the  motorman  in  charge  of  the  defendant's 
car  at  the  time  of  the  collision  testified  as  a  witness  for  defendant 
that  there  was  between  him  and  the  approaching  locomotive  a 
watchman's  shanty,  testimony  that  the  shanty  did  not  obstruct  the 
motorman's  view  was  properly  admitted  in  rebuttal. 

Hammond,  etc.,  R  W.  Co..  v.  Spyzchalski,  7. 

11.  Rebuttal.— Wh&TQ  in  an  action  for  personal  injuries  resulting 
in  a  miscarriage,  the  plaintiff's  physician  testified  only  as  to  plain- 
tiff's general  physical  condition,  and  a  medical  witness  for  defense 
testified  as  to  certain  physical  conditions  which  would  tend  to  pro- 

VOL.    17—46 
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duce  the  miscarriage,  it  was  proper  to  permit  plaintiff's  physician 
to  testify  on  rebuttal,  to  the  effect,  that  the  physical  conditions 
mentioned  by  defendant's  witness  did  not  produce  the  injury  com- 
plained of.  lb, 

12.  Opinion. — Where  the  facts  were  fully  placed  before  the  jury,  it 
was  not  error  to  exclude  opinion  evidence  based  thereon,  where  an 
opinion  could  have  been  readilv  formed  by  the  jurors. 

Elkhart,  etc.,  R.  R.  Co,  v.  Waldorf,  29. 

18.  Opinion  of  Witness  as  to  How  Acciden t  Occurred.  — Demonstration 
in  Presence  of  Jury. — The  statement  of  a  witness  of  how  he  at  some 
other  time  had  concluded  that  an  accident  must  have  happened, 
accompanied  by  a  demonstration  in  the  presence  of  the  jury  is  not 
admissible.  Chicago,  etc.,  R.  R.  Co.  v.  Lee,  Admr.,  215. 

EXEMPTION— Guardian  may  have  from  judgment  taken  on  bond, 
see  Action,  2;  Green  v.  Simon,  SGO. 

1.  Statutes  Libetally  Construed. — Statutes  providing  for  exemp- 
tions are  liberally  construed.    Ih.;  Kolb  v.  Raisor,  551. 

2.  Residence  of  Execution  Debtor. — Schedule  Filed  by  Wife  in  Ab- 
sence of  Husband.  —  Statute  Construed.  —  Where  an  execution 
debtor,  to  avoid  criminal  process,  leaves  the  house  where  he  has 
resided  with  his  family,  and  his  whereabouts  are  unknown,  such 
debtor  does  not  thereby  lose  his  residence  so  as  to  deprive  his  w^ife 
from  filing  schedule  and  reserving  for  him  a  householder's  exemp- 
tion, as  provided  in  section  715,  Bums'  R.  S.  1894. 

Green  v.  Simon,  SSO. 

3.  Disposition  of  Exempt  Property  Not  Fraud. — A  debtor's  disposi- 
tion of  property  exempt  to  him  as  a  householder  c€knnot  be  fraud- 
ulent as  to  nis  creditors.  Kolb  v.  Raisor,  551. 

FIBES — Escaping  from  railroad  right  of  way,  see  Railroads.  9, 10; 
New' York,  etc.,  R.  R.  Co.  v.  Grossman,  652. 

EBAUS^Sufficiency  of  complaint  to  set  aside  sale  of  letters  patent 

on  the  ground  of  fraud,  see  Coicplaint,  8;   Hay  et  al.  v.  Landis, 

91. 

A  debtor's  disposition  of  property  exempt  to  him  as  a  householder 

cannot  be  fraudulent  as  to  his  creditors,  see  Exemption,  8;  Kolb 

V.  Raisor,  551.  • 

Sale. — Damages. — Where  the  vendor  of  a  second-hand  steam  boiler 
falsely  and  knowingly  represents  to  the  purchasers  thereof  that 
the  boiler  had  been  used  just  enough  to  be  thoroughly  tested  and 
was  as  good  as  new,  when  in  fact  it  was  old  and  worthless,  and 
unsafe  for  any  purpose,  and  such  representations  were  relied  up- 
on by  the  purchasers,  the  vendor  must  answer  for  any  damages 
sustained  by  the  purchasers  resulting  from  the  inherent  defects 
in  the  boiler.  Fitzmaurice  v.  Puterbaugh,  SIS. 

OABNISHMENT— As  to  refusal  of  court  to  permit  answer  by  prin- 
cipal defendant  after  default,  see  Pleadino,  18;  Thompson  y. 
Sliewalter.  290. 

1.  Motion  to  Discharge  Garnishee  Defendant — A  motion  to  dismiss 
as  to  garnishee  defendant  is  equivalent  to  a  motion  for  judg- 
ment on  the  pleadings,  and  admits  all  facts  pleaded  and  every 
legitimate  inference  to  be  drawn  therefrom ;  but  the  facts  set  out  in 
the  motion  and  in  the  statement  filed  in  support  thereof  cannot  be 
considered  as  true  unless  such  facts  had  also  been  set  up  in  the 
pleadings.  Rigney  v.  Jacobs,  545. 
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2.  Assignment  of  Policy  for  Collection. —  Insurance  Company  as 
Garnishee. — The  assignment  of  a  fire  policy,  after  loss,  the  assign- 
ment being  merely  m  trust  for  collection,  does  not  exempt  the 
insurance  company  from  garnishment  at  the  instance  of  a  creditor 
of  the  insured.  lb. 

8.  Assignrnent  of  Policy  to  Nonresident,  After  Service  of  Writ. — 
An  insurance  company  is  not  entitled  to  a  discharge  of  garnishment 
proceedings  against  it  because  it  appears  by  the  pleadings  of  the 
adverse  party  that  another  garnishee  defendant  to  whom  the  claim 
against  the  company  had  been  assigned  in  trust  for  collection,  has 
sold  and  delivered  tKe  policy  to  a  nonresident  of  the  State.  Ih, 

OTTABBIAN  AND  WABB—As  to  action  on  guardian's  bond,  see 

Action,  2 ;  Chreen  v.  Simon,  360. 

Appointment  of  Guardian  for  Person  Alleged  to  he  of  Unsound  Mind, 
When  Void, — When  a  Guardian  Illegally  Appointed  may  he  Re- 
garded as  Trustee. — The  appointment  of  a  guardian  for  a  person 
alleged  to  be  of  unsound  mind,  where  the  appointment  is  made 
without  service  of  process  upon,  and  in  the  absence  of  such  person 
is  null  and  void;  but  one  so  appointed  as  guardian  acts  iinder  color 
of  right  and  will  be  regarded  as  a  trustee  and  will  have  an  equitable 
right  to  be  reimbursed  for  all  reasonable  expenses  properly  incurred 
in  the  execution  of  the  trust.  Jessup  v.  Jessup,  Admr.,  177. 

OXJABANTY— Original  undertaking  distinguished  from,  see  Con- 
tracts, 7 ;  Newcomb  Brothers  Wall  Paper  Co.  v.  Emerson,  482. 

HABMIiESS  EBBOB— Error  cannot  be  predicated  upon  the  ruling 
on  one  paragraph  of  a  pleading,  where  there  are  other  paragraphs 
under  which  the  same  evidence  would  be  admissible,  see  Ap- 
peal AND  Error,  17 ;  Pierce  v.  Pierce^  107;  Padflc  Mutual  Life 
Ins.  Co.  V.  Turner,  64J^ 


Railroad  Right  of  Way  May  he  Assessed  for  Improvement  Of. — The 
right  of  way  of  a  railway  company  may  be  assessed  for  the  improve- 
ment of  highways.  Pittsburgh,  etc.,  R,  W.  Co.  v.  Hays,  S6L 

HUSBAND  AND  WIFE— 

1.  Burial  Expenses  of  Wife. — Necessaries, — Suitable  bimal  expenses 
for  a  deceased  wife  are  necessaries  that  should  be  furnished  by  sur- 
viving husband.  Scott  v.  Carothers,  678. 

2.  Abandonment  of  Wife,  When  Husband  Liable  for  Necessaries. 
— Where  a  husband  by  his  cruel  and  inhuman  treatment  forces  his 
wife  to  abandon  his  home,  he  is  legally  bound  to  one  who  supplies  her 
with  necessaries.  Ih. 

3.  Abandonment. — Liability  of  Husband  for  Burial  Expenses  of 
Wife. — Where  a  husband  bv  his  cruel  and  inhuman  treatment  has 
forced  his  wife  to  abandon  his  home,  and,  while  living  separate  and 
apart,  she  dies,  the  husband  will  be  liable  for  her  suitable  burial 
expenses,  although  at  the  time  of  her  death  the  wife  was  the  owner 
of  separate  property  more  than  sufficient  to  have  paid  such  expenses. 

Ih. 

4.  Necessaries. — Antenuptial  Contract. —  An  antenuptial  contract 
which  is  simply  directed  to  the  disposition  of  the  separate  prop- 
erty of  a  husband  and  wife  after  death,  does  not  exempt  the  hus- 
band from  liability  for  suitable  burial  expenses  upon  the  death  of 
the  wife.  Ih, 
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5.  Earnings  of  Wife.-^Services  Rendered  by  Husband  and  Wife 
Jointly. — The  common  law  rule  that  the  earnings  of  the  wife  bia- 
long  to  the  husband  is  still  in  force  in  this  State,  except  in  cases 
where  she  carries  on  a  separate  business,  or  labors  for  otners  on  her 
own  account;  and  where  she  assists  her  husband  in  nursing  and 
caring  for  an  aged  person,  such  work  being  in  line  of  household 
duties,  the  husband  may  recover  in  an  action  for  the  services  ren- 
dered by  himself  and  wife.  Hensley,  Admr.,  v.  Tuttle,  £53, 

ZMPBOVEHENTS— See  Municipal  Corporations. 

Of  street  adjoining  railroad  right  of  way,  see  Statutory  Con- 
struction; Pittsburgh^  etc,  R.  W.  Co,  v.  Hays,  £61. 
As  to  assessments  for  the  construction  of  sewers,  see  Sewers,  1,  3, 

8,  4,  5;  Byram  v.  Foley,  629. 
As  to  assessments  for  collateral  drains,  see  Sewers,  1 ;  lb. 
As  to  double  sewer  assessments,  see  Sewers,  5;  lb. 
As  to  irregularities  in  the  proceedings  of  city  council  in  ordering 
public  improvements,  see  Municipal  Corporations,  7;  Pitts- 
burgh, etc.,  R.  W.  Co,  V.  Hays,  £61, 
Assessments  for  stre^  and  other  improvements  are  upheld  upon  the 
theory  that  each  lot  or  tract  of  land  is  benefited  in  a  sum  equal 
to  the  assessment,  see  Municipal  Corporations,  2;  Becker  v. 
Baltimore,  etc, ,  R,  W,  Co. ,  324, 

INSANE  PEBSONS — Appointment  of  guardian  for,  when  void,  see 
Guardian  and  Ward  ;  Jessup  v.  Jessup,  Admr. ,  177, 

IN8TBT7CTIONS — Not  error  to  refuse  to  give  instruction  not  signed 
by  counsel,  see  Appeal  and  Error,  11;  Houk  v.  Branson,  119, 
When  not  properly  in  the  record,  see  Appeal  and  Error,  12;  FitZ' 
maurice  v.  Puterbaugh,  318. 

1.  All  Construed  Together. — If  the  instructions  given,  all  taken 
together,  present  the  law  correctly  and  are  not  calculated  to  mislead 
the  jury,  the  judgment  will  not  be  reversed.     Todd  v.  Banner,  368. 

2.  Must  be  Predicated  Upon  all  the  Evidence. — An  instruction  must 
be  predicated  upon  all  the  evidence  given  in  the  case  on  the  particu- 
lar matter  to  which  it  is  directed.  lb. 

3.  As  to  Preponderance  of  the  Evidence. — An  instruction  to  the  jury 
that  a  fact  or  facts  necessary  to  a  recovery  must  appear  from 
the  plaintiff's  evidence,  is  not  equivalent  to  instructing  the  jury 
that  a  fact  or  facts  must  be  prove<l  by  a  preponderance  of  the  evi- 
dence, where  there  was  evidence  introduced  both  by  plaintiff  and 
defendant.  lb. 

4.  Incomplete  Instructions. — Reniedy. — An  objection  to  an  instruc- 
tion by  tne  court  on  the  ground  that  it  does  not  contain  a  full  state- 
ment of  the  law  applicable  to  the  case,  can  be  made  available  only 
by  the  aggrieved  party  asking  the  coiM  for  additional  instruction  to 
supply  the  supposed  omission  in  the  one  given.  lb. 

5.  As  to  Emdence  Equally  Balanced. — An  instruction  that  if  upon  a 
fact  the  evidence  is  equally  balanced,  that  fact  is  not  proved  and 
should  not  be  stated  in  the  special  verdict,  is  proper. 

Voluntary  Relief  Department,  etc.,  v.  Spencer,  123, 

6.  Direction  as  to  Form  of  Verdict  not  an  Instruction. — Statute 
Construed — Where  the  jury  had  already  been  instructed  as  to 
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the  punishment  they  might  inflict  if  they  found  the  defendant 
guilty,  an  instruction  setting  out  the  forms  of  verdict  that  might  be 
returned,  is  not  an  instruction  within  the  meaning  of  section  1892, 
Bums*  R.  S.  1894,  subd.  5,  requiring  the  court  to  instruct  the  jury 
in  writing  upon  request  made  at  any  time  before  the  commence- 
ment of  the  argiunent.  '  Herron  v.  State,  161. 

INSUBANGE^See  Accident  Inburance. 

Tables  of  expectancy  as  evidence,  see  Evidence,  9;  Smiser  v.  State, 
ex  rel.  King,  619,  , 

Sufficiency  of  affidavit  to  charge  defendant  with  unlawfully  act- 
ing as  agent  of  a  foreign  insurance  company  doing  business  with- 
out authority,  see  Criminal  Law,  6;  State  v.  Campbell,  44^. 

1.  Policy  Susceptible  of  Two  Interpretations. — Where  a  policy  is 
susceptible  of  two  interpretations,  the  one  giving  greater  indem- 
nity and  sustaining  the  claim,  will  be  adopted  by  the  court. 

Union  Central  Life  Ins,  Co,  v.  Jones,  592, 

2.  Policy  with  Inconsistent  Provisions.  —  Where  a  policy  con- 
tains inconsistent  provisions,  that  which  is  most  favorable  to  the 
insured  will  be  adopted.  lb, 

8.  Forfeiture. —  Pleading. — Answer. — In  an  action  on  an  insurance 
policy,  where  the  company  claims  a  forfeiture,  it  is  not  necessary 
that  the  complaint  aver  that  the  company  had  not  pursued  the 
proper  method  for  the  forfeiture  of  the  policy.  It  devolved  upon 
the  company  to  show  by  affirmative  answer  that  it  had  done  so. 

lb, 

4.  Forfeiture.  —  Waiver.  —  Under  a  policy  of  insurance  giving 
the  company  the  election  to  cancel  tne  policy  upon  the  insured's 
failure  to  pay  any  premium  note  at  maturity,  and  providing  that 
upon  cancellation  all  premium  notes  not  then  due  shall  be  surren- 
dered to  insured,  the  company  waives  the  forfeiture  by  treating  the 
policy  as  still  in  force,  notwithstanding  a  cancellation  on  its  books, 
and  enforcing  collection  of  notes  not  due  at  the  time  of  such  can- 
cellation, lb, 

5.  Contract. — Forfeiture,— The  conditions  of  a  policy  upon  which 
it-  is  sought  to  base  a  forfeiture  will  be  construed  most  strongly 
against  the  insurance  company,  and  a  forfeiture  will  not  be  en- 
forced unless  its  enforcement  is  clearly  demanded  by  the  estab- 
lished rules  for  the  construction  of  written  contracts.  "  lb, 

6.  Policy  is  a  Contract  Between  the  Insured  and  Insurer. — Where 
the  insured  accepts  his  policy,  which  is  his  contract,  with  the 
knowledge  of  all  of  its  conditions  and  stipulations,  and  at  the 
time  of  his  acceptance  takes  it  with  knowleage  of  a  breach  thereof 
on  his  part,  and  in  the  absence  of  knowledge  thereof  on  the  part  of 
insurer,  he  cannot  afterward  be  heard  to  complain. 

Shaffer  v.  Milwaukee  Mechanics  Ins,  Co.,  20 J^, 

7.  Contract,  —  Condition.  —  Forfeiture. — A  condition  in  a  policy 
of  insurance,  "This  entire  policy  of  insurance,  unless  otherwise 
provided  by  agreement  endorsed  thereon  or  added  thereto,  shall  be 
void  *  *  *  if  the  subject  of  insurance  be  personal  property  and 
be  or  become  incumbered  by  a  chattel  mortgage,'*  avoids  the  policy, 
where  at  the  time  of  the  issuance  of  the  policy  there  existed  a 
chattel  mortgage  on  the  property  embraced  m  the  policy  of  insur- 
ance, the  insurer  having  no  knowledge  of  the  existence  thereof. 

lb, 

8.  Forfeiture. —  Condition  as  to  Mortgage.— Record  of  Mortgage^ 
not  Notice  to  Insurer  of  the    Existence  Thereof. — The  rule  that 
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where  the  law  requires  an  instrument  under  seal  to  be  recorded  in 
a  public  record  wiat  such  record  is  notice  to  all  the  world,  does 
not  apply  to  insurance  companies  that  issue  policies  of  insurance 
with  express  conditions  that  the  policy  shall  be  void,  if  the  property 
is,  or  shall  become  mortgaged ;  tho  insurer  is  not  required  to  examine 
the  public  records  to  ascertain  whether  or  not  the  insured  is  violat- 
ing a  stipulation  in  his  policy  by  which  he  must  be  bound.  lb, 

9.  Complaint  Must  Contain  Averment  as  to  Oumership  of  Property. 
— Defect  not  Cured  by  Verdict  and  Judgment, — The  omission  from 
a  complaint,  in  an  action  on  a  fire  insurance  policy,  of  an  aver- 
ment as  to  the  o\^^ershif»  of  the  property,  renders  the  complaint 
fatally  defective  and  a  verdict  and  judgment  thereon  ^^-ill  not 
not  cure  it,  there  being  no  foundation  for  a  valid  judgment. 

Western  Assurance  Co.^  etc.,  v.  KoontZy  5j^ 

10.  Transfer  of  Policy. — When  Transfer  in  Writing  May  be  Waived. 
— ^Where  a  fire  insurance  policy  provides  that  the  consent  of  the 
company  to  transfer  same  must  be  endorsed  on  the  policy  such  pro- 
vision must  be  complied  with  unless  waived,  either  expressly  or 
by  implication.  Oermxin- American  Ins.  Co.  v.  Sanders,  134- 

11.  Transfer  of  Policy. -»- Equitable  Assignment. — A  complaint  in 
an  action  on  a  fire  insurance  policy  which  alleges  that  at  the  time  of 
the  conveyance  of  the  real  estate  on  which  the  insured  buildings 
were  situated,  the  insurance  company  was  notified  thereof  and  con- 
sented and  agreed  that  the  policy  of  insurance  should  become  pay- 
able to  the  grantee  in  case  of  loss ;  that  it  agreed  to  endorse  the 
fact  of  said  transfer  in  writing  upon  the  policy,  but  that  it  neglected 
and  failed  to  do  so  ;  and  that  the  company  then  agreed  that  it 
would  waive  the  endorsement  on  said  policy,  and  that  it  sliould  be 
valid,  and  payable  to  said  grantee,  states  facts  sufficient  to  show  an 
equitiible  assignment  of  the  policy  to  the  grantee  of  the  real  estate. 

lb. 

12.  Assig7i7nent  of  Policy.  —  Waiver  Of.  —  Where  an  insurance 
company  accepts  the  premium  for  unearned  insurance  on  a  tire 
policy,  with  knowle<ige  that  the  real  estate  on  which  the  insured 
Duildings  are  situated  has  been  conveyed,  and  having  consented  at 
the  time  of  the  conveyance  that  the  loss,  if  any,  should  be  payable 
to  the  grantee,  the  provision  in  such  policy  that  the  consent  to.the 
transfer  must  be  in  writing,  endorsed  on  the  policy,  is  thereby 
waived.  lb. 

INTEBROGATOBIES  TO  JURY— The  allowing  or  refusal  to  allow 
any  interrogatory  to  jury  may  be  objected  to  by  counsel,  and  the 
exception  to  the  ruling  saved  by  bill  of  exceptions,  see  Pragticb, 
8;  Toum  of  Kentland  v.  Hagan,  1. 

As  to  indefinite  answers  returned  by  jury,  see  Practice,  11 ;  Ham- 
mond, etc.,  R.  W.  Co.  V.  Spyzchalski,  7. 

As  to  conflict  between  general  verdict  and  answers  to  interrogato- 
ries, see  Practice,  9,  10 ;  Fitzmaurice  v.  Puterbaugh,  318. 

INTOXICATINa  LiaUOBS— Sufficiency  of  affidavit  in  an  action 

against  a  saloonkeeper  for  allowing  a  minor  to  loiter  in  a  saloon, 

see  Affidavits;  Walbert  v.  State,  350. 
Sufficiency  of  affidavit  in  prosecution  for  maintaining  screens  and 

obstructing  view  to  saloon  in  violation  of  law,  see  Criminal  Law, 

4;  Hcrron  v.  State,  161. 
Prosecution  for  selling  intoxicating  liquors  without  a  license  will 
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not  constitute  a  bar  to  selling  liquor  to  a  minor,  although  both 
violations  grew  out  of  same  act  or  transaction,  see  Criminal 
Law,  5;  State  v.  Oapen,  624. 

1.  License  Not  a  Contract. — A  license  to  engage  in  the  liquor  traffic 
is  not  a  contract,  but  a  mere  permit,  and  the  applicant  who  receives 
it  does  so  with  the  knowledge  that  it  is  at  all  times  within  the  control 
of  the  legislature.  Nelson  v.  State,  40S. 

2.  License  to  Sell  Not  Transferable.  —A  license  to  sell  intoxicating 
liquors  at  retail  is  not  transferable.  Pierce  v.  Pierce,  107. 

3.  Sales  Made  by  Bartender. — Liability  of  Principal. — Statute  Con- 
strued.— A  saloonkeeper  is  not  liable  on  his  bond,  under  the  provi- 
sions of  section  7279,  Bums'  R.  S.  1894,  for  the  payment  of  fines  and 
costs  assessed  against  his  bartender  for  an  unlawful  sale  of  intoxi- 
cating liquor,  made  by  such  bartender  without  the  knowledge  or 
consent  of  his  principal.  State,  ex  rpL,  Denney  v.  Leach,  17 4. 

4.  Sale  to  Husband  While  Intoxicated. — Action  on  Bond. — Amend- 
ment of  Complaint  Pending  Trial. — In  an  action  on  the  bond  of  a 
retail  hquor  dealer,  brought  by  a  wife  for  damages  caused  by  a  sale 
of  liquor  to  her  husband  while  intoxicated,  in  violation  of  section  15 
-of  the  act  of  March  17,  1875  (Acts  1875,  p.  55),  it  was  not  error  to 
permit  plaintiff  after  the  close  of  the  evidence  in  chief  to  amend  her 
complamt  hj  inserting  the  words  * 'State  of  Indiana  on  the  relation 
of,"  immediately  before  her  name  in  the  title,  and  also  in  the  first 
line  of  the  complaint.  Brandt  v.  State,  ex  rel.,  Boyer,  Sll. 

5.  Sale  to  an  Intoxicated  Person. — Action  on  Bond. — Statutes  Cim- 
strued. — Where  a  liquor  dealer  has  violated  section  15  of  the  act 
of  March  17,  1875,  by  selling  liquor  to  an  intoxicated  person,  the 
injured  party  has  a  cause  of  action  on  the  liquor  dealer's  bond,  as 
provided  by  section  20  of  the  same  act,  and  it  is  not  necessary  first 
to  exhaust  the  principal,  but  the  liability  may  be  enforced  in  the  first 
instance  against  the  principal  and  sureties.  lb. 

6.  Action  on  Bond,  —  Defective  Complaint.  —  Bond  as  Evidence. — 
In  an  action  on  the  bond  of  a  retail  liquor  dealer  where  the  orig- 
inal complaint  was  technically  defective,  but  by  leave  of  court  was 
amended  after  the  close  of  the  plaintiff's  evidence,  the  admission  of 
the  bond  in  evidence  was  not  erroneous.  lb. 

7.  Selling  Liquor  to  Intoxicated  Person. — Action  on  Bond. — In  an 
action  on  a  saloonkeeper's  bond  for  causing  the  death  of  the  husband 
of  relatrix  in  selling  him  liquor  while  in  a  state  of  intoxication  in 
violation  of  section  15,  act  of  March  17,  1875,  the  fact  that  some  of 
tlie  liquor  by  which  the  deceased  was  intoxicated  was  procured  by 
him  at  another  saloon,  would  be  no  defense,  if  the  liquor  furnished 
by  defendant  caused  additional  intoxication,  and  the  injury  resulted 
proximately  to  the  wife's  means  of  support  because  of  such  intoxi- 
cated condition.  Smiser  v.  State,  ex  rel. ,  King,  519. 

8.  Action  on  Saloonkeeper's  Bond. — In  an  action  on  a  saloonkeeper's 
bond  for  causing  the  death  of  the  husband  of  relatrix,  a  complaint 
which  alleges  unlawful  sales  to  the  husband  and  other  persons 
named,  and  that  by  reason  of  the  intoxicated  condition  of  such 
persons,  including  the  husband,  in  defendant's  saloon,  the  husband 
was  thrown  and  fell  upon  the  floor  and  against  the  wall  of  said 
saloon  and  mortally  wounded,  is  sufficiently  definite  in  the  absence 
of  a  motion  to  make  more  specific.  lb. 

9.  Location  and  Arrangement  of  Room  Where  Liquors  are  Sold. — 
Where  License  Was  Issued  Prior  to  the  Taking  Effect  of  the  Law. — 
Section  4,  of  the  act  of  March  11,  1895,  requiring  the  room  where 
liquors  are  sold  to  be  located  on  a  ground  floor  and  so  arranged  that 
the  interior  may  be  seen  from  the  street,  and  forbidding  the  obstruc- 
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tion  of  the  view  of  the  interior  of*  the  room  during  hours  and  days 
when  the  sales  of  liquor  are  prohibited,  is  valid  as  to  persons  doing 
business  imder  licenses  issued  prior  to  the  taking  effect  of  the  aet. 

Nason  V.  State,  403. 

10.  Violation  of  a  Statute  May  he  Without  Violating  Every  Provi- 
sion,— Statute  Construed. — Under  the  general  provision,  in  section 
4,  act  of  March  11,  1895,  ''For  a  violation  of  this  or  either  of  the 
foregoing  sections  of  this  act,  the  defendant  shall  be  fined."  etc..  it 
is  not  necessary  that  all  the  provisions  of  a  section  be  violated  in 
order  to  make  one  liable  to  a  fine.  lb. 

11.  Obstruction  of  View  of  Interior  of  Saloon  on  Fourth  of  July. — 
Statutory  Construction. — ^The  obstruction  of  the  view  of  a  saloon 
on  July  4,  is  an  indictable  offense,  under  section  4,  act  of  March 
11,  1895  (Acts  1895,  p.  248),  prohibiting  the  use  of  screens  during 
those  days  and  hours  when  sales  are  ''prohibited  by  law,"  and  un- 
der section  2194,  Bums'  R.  S.  1894,  providing  that  whoever  shall 
sell,  to  be  drank  &s  a  beverage,  any  intoxicating  liquor  upon  the 
fourth  of  July,  shall  be  "fined."  lb. 

12."  Duties  of  Peace  Officer  in  Enforcing  the  Law. — The  fact  that 
section  7,  of  the  act  of  March  11,  1895,  makes  it  the  duty  of  peace 
officers  to  enforce  the  provisions  of  the  act  in  all  towns  and  cities  in 
which  a  saloon  may  hereafter  be  located  does  not  excuse  such  officers 
from  enforcing  the  law  as  to  saloons  in  existence  at  the  time  of  its 
taking  effect.  lb 

18,  Partial  Obstruction  of  View  of  Interior  of  Saloon. — Statute 
Construed. — Under  section  4,  of  the  act  of  March  11,  1895,  provid- 
ing that  the  room  where  liquors  are  to  be  sold  be  so  arranged  that 
the  whole  of  said  room  may  be  in  view  of  the  street  or  highway,  and 
that  no  blinds,  screens  or  obstructions  to  the  view  shall  be  arranged 
or  placed  so  as  to  prevent  the  "  entire  view  of  such  room  from  the 
street,"  the  obstruction  of  any  material  part  of  the  room  is  a  viola- 
tion of  the  act.  lb. 

JEOPABBY— The  jeopardy  prohibited  in  the  provision  of  the  State 
constitution  is  that  which  grows  out  of  the  same  offense,  not  nec- 
essarily of  the  same  transaction,  see  Criminal  Law,  1 ;  State  v. 
Gapen^  624. 

JUDGMENTS — ^When  taken  by  default  it  will  not  be  assumed  on 
appeal  that  anything  was  proved  beyond  what  was  alleged  in  the 
complaint,  see  Appeal  and  Error,  14, 15;  Albany  Furniture  Co. 
V.  Merchants  Nafl  Bank,  531. 

1.  Presumptions  in  Favor  Of. — Presumptions  essential  to  support 
the  judgment  are  indulged  in  favor  of  the  court  trying  the  cause.  * 

Warunck  v.  State,  S3J^ 

2.  Default  Set  Aside. — Defendant's  Excusable  Neglect. — Statute 
Consti*ued. — Under  section  399,  Burns'  R.  S.  1894,  making  it  oblig- 
atory upon  the  court  to  relieve  a  party  from  a  judgment  taken 
against  him  through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect,  a  judgment  by  default  will  be  set  aside  where  it  is  shown 
that  although  the  summons  was  left  at  defendant's  usual  place  of 
residence,  he  in  fact  had  no  notice  or  knowledge  thereof. 

Kolb  V.  Raisor,  651. 

3.  By  Confession.— Judgment  Note. — When  Doctrine  of  PretfUmp- 
tion  of  Regularity  Does  Not  Apply.  —  The  doctrine  that  judg- 
ments by  confession  are  sustained  by  the  presumption  that  they 
are  regular,  unless  the  contrary  appears  upon  the  record,  is  not 
applicable  to  a  judgment  which  is  not  rendered  by  a  judicial  officer 
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or  b^  a  court,  but  merely  entered  by  a  ministerial  officer  without 
the  intervention  of  any  judicial  tribunal,  on  a  note  containing  a 
provision  authorizing  any  attorney  of  any  court  of  record  to  appear 
and  confess  judgment  for  the  amount  of  the  note. 

Pond  V.  Simons,  84. 

4.  Railroads. — Lien  for  Improvement  of  Hightoay. — Personal  Judg- 
ment May  he  Rendered. — A  personal  judgment  may  be  rendered 
against  a  railway  company  in  an  action  to  foreclose  a  lien  for  the 
improvement  of  a  public  highway. 

Pittsburgh,  etc.,  JR,  W,  Co,  v.  Hays,  £61, 

JUDICIAL  KOTICE- Courts  will  take  judicial  notice  of  the  history 

of  the  Wabash  &  Erie  Canal  and  the  legislation  relating  thereto, 

see  Wabasp  &  Erie  Canal,  1 ;  Board,  etc.,  v.  Ft,  Wayne  Water- 

Power  Co.,  SG, 

1.  As  to  Terms  of  Circuit  Court. — The  Appellate  Court  takes  ju- 
dicial notice  of  the  terms  of  a  circuit  court. 

Sanders,  Admx,,  v.  Hartge,  ^43;  Shaffer  v.  Milwaukee,  etc..  Ins, 

Co. ,  204. 

2,  As  to  Use  of  Railroad  Right  of  Way, — The  Appellate  Court  knows 
judicially  that  the  right  of  way  of  railway  companies  is  frequent- 
ly used  for  other  purposes  than  that  of  simply  operating  trains 
thereon.  Pittsburgh,  etc. ,  R,  W.  Co,  v.  Hays,  261, 

JUBISDICTIOK— Of  Appellate  Court,  see  Appellate  Coubt,  1,  2, 

8,  4;  Pittsburgh,  etc.,  R,  W,  Co.  v.  Hays,  261, 

When  May  be  Presented  by  Motion  to  Dismiss. — Where  the  want 
of  jurisdiction  appears  on  the  face  of  the  complaint,  the  question 
may  be  presented  by  motion  to  dismiss. 

Byers  v.  Union  Central  Life  Ins.  Co.,  101, 

liAlTDLOBJ)  AND  TENANT— 

1.  Repairs. — Measure  of  Damages. — Where  a  landlord  agrees  to 
make  certain  repairs  and  fails  to  do  so,  the  measure  of  damages  is  the 
difference  in  the  rental  value  of  the  premises  with  the  repairs  and 
the  rental  value  without  the  repairs.  Taylor  v.  Lehman,  685. 

2.  Promise  to  Repair. — Consideration. — A  promise  to  repair,  made 
by  a  landlord  to  nis  tenant  during  the  tenancy,  and  without  Other 
consideration  than  such  tenancy,  cannot  be  enf orcd.  lb. 

8.  Attorney's  Fees. — ^A  provision  in  a  lease  for  the  recovery  of 
attorney's  fees  in  case  it  becomes  necessary  to  bring  an  action  for 
the  rent  does  not  apply  where  by  reason  of  a  set  off  or  counterclaim 
there  was  nothing  due  the  landlord  when  his  action  for  rent  was 
commenced.  lb. 

4.  Oral  Modification  of  Lease, — Consideration. — An  oral  modifica- 
tion of  a  lease  of  certain  real  estate  for  coal  mining  purposes,  pro- 
viding for  the  payment  of  a  smaller  royalty,  the  lessor  agreeing  to 
the  change  in  order  to  induce  the  lessee  to  remain  in  possession  and 
operate  the  mine,  is  supported  by  a  sufficient  consideration  where  it 
is  shown  that  the  lease,  as  modified,  was  acted  upon  and  carried 
out  to  the  acceptance  of  all  concerned  for  many  years. 

Sargent  v.  Robertson,  411- 

6.  Gas  Lease. —  Indefiniteness  of  Description. —  Complaint. — In  an 
action  to  recover  upbn  a  covenant  of  a  gas  lease  for  the  payment  of 
a  specified  sum  annually  for  failure  to  drill  a  well  within  the  time 
specified,  where  the  complaint  describes  the  land  as  eighty  acres  of 
a  certain  tract,  "reserving  sixty  acres  around  the  buildings  on  said 
premises,"  the  boundaries  to  be  designated  by  the  "party  of  the  first 
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part,"  the  indefiniteness  of  the  description  does  not  defeat  the  action 
where  it  is  further  alleged  that  the  lessor  was  r^ady  at  all  times  to 
locate  the  boundaries. 

Indianapolis  Natural  Gas  Co.  v.  Spaugh,  683. 

ULW  OF  CASE-^  A  decision  of  the  Appellate  Court  whether  right 
or  wrong  is  binding  upon  a  subsequent  appeal,  see  Appeal  and 
Error,  26;  Elkhart  etc.,  R.  W.  Co,  v.  Waldorf,  29. 

LEASE — As  to  indefiniteness  of  description  of  real  estate,  see  Land- 
lord AND  Tenant,  5 ;  Indianapolis  Natural  Oas  Co.  v.  Spaugh, 

683. 
As  to  oral  modification  of,  see  Landlord  and  Tenant,  4 ;  Sargent 
V.  Robertson,  J^ll. 

UCENSE— To  sell  intoxicating  liquors  is  not  a  contract,  see  Intoxi- 
cating Liquors,  1 ;  Nelson  v.  State,  403. 
To  sell  intoxicating  liquors  is  not  transferable,  see  Intoxicating 
Liquors,  2 ;  Pierce  v.  Pierce,  107. 

UEN— See  Mechanic's  Lien. 

LIMITATION  OF  ACTION— 

Special  Damages  for  Diversion  of  Water. — In  an  action  for  an  un- 
reasonable diversion  of  the  water  of  a  lake  at  certain  seasons,  the 
statute  of  limitation  runs  from  the  occurrence  of  the  special  dam- 
ages for  which  complaint  is  made. 

Valparaiso  City  Water  Co.  v.  Dickover,  233. 

LONGHAND  MANTTSCBIPT— How  made  part  of  the  record,  see 
Appeal  and  Error,  10;  Fitzmaurice  v.  Puterhaugh,  818. 

]£ASTEB  AND  SEBVANT— 

1.  Knowledge  of  Danger. — Assumption  of  Risk. — It  is  the  duty  of 
the  master  to  furnish  reasonably  safe  places  in  which,  and  appli- 
ances with  which  the  servants  are  to  work,  and  to  exercise  the  same 
care  to  keep  them  in  such  condition.  The  servant  assumes  all 
risks  ordinarily  incident  to  the  work  in  which. he  engages,  but 
he  does  not  assume  the  hazards  occasioned  by  the  master's  negli- 
gent  brearh  of  duty,  unless  with  knowledge  thereof  he  continues 
in  the  master's  service. 

Chicago,  etc.,  R.  R.  Co  v.  Wagner,  Admr  ,  22. 

2.  Assumption  of  Risk. — A  railroad  brakeman,  although  without 
experience,  assumes  the  dangers  incident  to  coupling  gravel  cars 
constructed  in  such  manner  that  by  reason  of  aprons  or  an  exten- 
sion of  the  floor  of  the  car  at  each  end  only  about  an  inch  of  sf >ace 
was  left  between  the  cars  when  shoved  together,  when  such  aprons 
were  in  plain  view  of  the  brakeman  and  he  had  abundant  time 
and  opportunity  to  see  them  and  had  his  attention  called  to  them 
by  the  conductor  and  to  the  necessity  of  keeping  from  between 
them.  lb. 

8.  Injury  to  BrakcTnan  on  Construction  Train. — Assumption  of 
Risk.— A.  brakeman  on  a  construction  train  engaged  in  the  con- 
struction of  a  road  and  making  same  safe  for  travel,  knowing 
the  road  was  incompleted  and  that  no  trains  other  than  the  con- 
struction train  had  passed  over  it,  by  the  acceptance  of  such  em- 
ployment assumed  all  risks  incident  to  the  service,  and  cannot 
recover  for  an  injury  received  while  in  such  service  by  reason  of 
a  defect  in  such  road.  Baltimore,  etc.,  R.  W.  Co.  v,  Welsh,  505, 
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4.  Defective  Machinery. — Assumption  of  Risk. — If  a  servant  knows 
of  a  defect  in  machinery  with  which  he  is  working,  and  notifies 
the  master,  and  the  master  expressly  or  impliedly  promises  to 
remedy  the  defect  by  making  necessary  repairs,  and  the  servant 
relies  upon  such  promises  and  continues  in  the  service,  and  with- 
in a  reasonable  time  after  the  promise  to  repair  has  been  made,  is  in- 
jured, he  will  not  be  held  to  have  assumed  the  risk. 

Edst  Chicago,  etc.,  Co,v,  Williams,  57S. 

5.  Defective  Machinery,  When  Risk  Not  Assumed  by  Employe. — 
If  an  employe  accepts  employment  where  he  is  to  use  defective  ma- 
chinery, and  the  defect  is  at  the  time  known  to  the  master,  and  is 
not  disclosed  to  the  employe,  and  the  defect  is  of  such  a  character 
that  it  is  not  open  to  observation,  and  could  not  be  discovered  by  the 
use  of  ordinary  care,  such  employe  does  not  assume  the  risk  of  the 
service.  lb. 

MECHANIC'S  LIEK— 

1.  Contractor, —  Sub-materialman. —  A  corporation  which  does  not 
manufacture  boilers,  but  furnishes  to  mills  and  factories  engines 
and  boilers,  using  the  engines  of  its  oa^ti  make,  and  boilers  made  by 
a  third  party,  which  agrees  to  furnish  a  manufacturer  an  engine 
and  boiler  delivered  on  board  the  cars,  the  purchaser  to  pay  the 
freight  charges,  is  a  mere  materialman  and  not  a  contractor  with- 
in the  meaning  of  section  7255,  Burns*  R.  S.  1894,  so  as  to  give  the 
party  furnishing  the  boiler  a  materialman's  lien. 

Caulfield  v.  Polk,  4^9. 

2.  Payment  Before  Filing  of  Notice. — Rights  of  Sub-materialv\an. — 
Payment  by  the  owner  of  real  estate  to  one  who  had  contracted  to 
furnish  certain  machinery  for  a  building,  before  the  notice  of  me- 
chanic's lien  was  filed,  and  within  the  time  for  filing,  neither  en- 
larges nor  diminishes  the  right  to  a  lien  by  a  third  party  who  fur- 
nished part  of  the  machinery.  lb. 

MISCONDUCT  OF  COUNSEIi— How  question  as  to  may  be  saved, 
see  Practice,  8;  Houk  v.  Branson,  119. 
When  not  reversible  error,  see  Practice,  4;   Louisville,  etc.,  R.  W. 
Co.  V.  Norman,  S55. 

MORTGAGES— When  the  record  of  is  not  notice  to  a  fire  insurance 
company  of  the  existence  of  mortgage  on  insured  property,  see 
Insurance,  8;  Shaffer  v.  Milwaukee  Mechanics  Ins.  Co.,  204. 

MOTIONS — See  New  Trial  ;  Continuance. 
When    motion  to  paragraph  complaint   properly  overruled,  see 
Pleading,  15;  Shaw  v.  Ayers,  6 14. 

MUNICIPAL  COBPOBATIONS— See  Towns. 

1.  Liability  for  Defective  Streets  and  Sidewalks. — An  incorporated 
town  may  become  liable  for  injuries  resulting  from  defective  streets 
and  sidewalks.  Toum  of  Kentland  v.  Ha^an,  1. 

2.  Public  Improvements. — Assessments. — Assessments  for  street  and 
other  improvements  are  upheld  upon  the  theory  tliat  each  lot  or 
tract  of  land  is  benefited  m  a  special  and  peculiar  manner  in  a 
sum  equal  to  the  amount  estimated  or  assessed  against  it. 

Becker  v.  Baltimore,  etc.,  R.  W.  Co.,  324, 

3.  Street  Improvements. — Joint  Assessment  Voidable. — Statute  Con- 
strued.— Under  section  4293,  Bums*  R.  S.  1894,  an  asses.sment  for 
a  street  improvement  which  is  made  jointly  against  two  or  more 
separate  and  distinct  tracts  of  land  is  voidable.  lb. 
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4.  Street  Improvements. —  Assessment — Sufficiency  of  Description, 
—An  assessment  for  street  improvements  which  describes  the  real 
estate  sought  to  be  assessed  as  a  * 'tract  of  land,  north  side,  be- 
tween Front  street  and  O.  and  M.  R.  R./'  is  invalid  because  of  the 
uncertainty  and  insufficiency  of  the  description.  lb. 

5.  Street  Improvements. — Invalid  Assessment  May  he  Amended. — 
An  erroneous  or  invalid  assessment  for  street  improvement  may, 
upon  proper  application  to  the  common  council  or  lK>ard  of  trustees, 
be  amended.  lb. 

6.  Improvement  of  Street. — Preliminary  Order. — The  preliminary 
order  by  resolution  declaring  a  necessity  for  the  improvement  of  a 
street,  as  provided  by  section  4280,  Bums*  R  S.  1894,  is  not  essen- 
tial to  the  jurisdiction  of  the  town  board. 

Pittsburgh,  etc.,  R,  W.  Co.  v.  Hays,  261. 

7.  Public  Improvements. — Irregxdarity  of  Proceedings. — Where  the 
whole  matter  of  making  local  improvements  is  conferred  upon 
municipal  corporations,  and  exclusive  and  original  jurisdiction 
over  the  same  is  given  them  for  that  purpose  the  proceeding  will 
not  be  void  if  there  has  been  an  attempt  to  comply  with  the  statu- 
tory requirements,  although  such  attempt  does  not  amount  to  a 
strict  compliance.  An  irre^larity  that  will  overthrow  the  pro- 
ceedings must  be  such  as  will  prevent  the  execution  of  the  judg- 
ment, lb. 

8.  The  Use  of  the  Word  ''Street**  in  an  Ordinance. — The  use  of  the 
word  "street"  in  an  ordinance  passed  by  a  town  board,  providing 
for  a  certain  improvement,  sufficiently  indicates  that  it  was  not 
an  ordinary  public  highway  which  was  being  improved,  but  a  high- 
way within  the  town.  lb. 

NEGLIGENCE^ee  Master  and  Servant. 
Alighting  from  a  moving  train,  see  Railroads,  5,  6,  7 ;  LotiisviUe, 

etc.,  R.  R.  Co.  V.  Espenscheid,  658;  Cincinnati,  etc.,  R.  R.  Co.  v. 

Revalee,  657. 
Evidence  of  repairs  made  after  the  injury,  is  not  admissible  to  show 

prior  negligence,  sed  Evidence,  5;   Chicago,  etc.,  R.  R.  Co.  v. 

Lee,  Admr.,  215. 

KEW  TBTATj — The  question  as  to  the  allowing  or  refusal  to  allow 
any  interrogatory  to  be  answered  by  the  jury  is  properly  pre- 
sented by  a  motion  for  new  trial,  see  Practice,  8 ;  Tovm  of  Kent- 
land  V.  Ilagan,  1. 

1.  Joint  Motion  For. — There  is  no  error  in  overruling  a  joint  mo- 
tion for  a  new  trial  which  is  not  good  as  to  all  who  join  in  it. 

Brandt  v.  State,  ex  rel  Boyer,  Sll. 

2.  Sufficiency  of  Affidavit  in  Stipport  of  Motion  When  Party 
Claims  to  Have  Been  Misled  by  Court  as  to  Time  of  Trial. — 
A  motion  for  a  new  trial  on  tlie  ground  that  defendant  was  misled 
by  the  statement  of  the  court  that  the  cause  would  be  continued 
indefinitely,  is  properly  overruled,  where  the  affidavits  in  support  of 
the  motion  do  not  show  that  a  motion  for  a  continuance  was  made, 
and  that  the  defendant  had  a  good  and  meritorious  defense  to  the 
action.  Prudential  Ins.  Co.  v.  DeBord,  i^i.^4. 

3.  When  Motion  for  Must  be  Made  During  Term  at  TTTiic/i  Verdict 
tvas  Rendered. — Coiirts  Will  Take  Judicial  Notice  of  Terms  of 
Circuit  Courts. — Statute  Construed. — This  court  knows  judicially 
that  November  14,  1894,  the  date  tlie  verdict  was  returned,  was  not 
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the  last  day  of  the  September  term  of  the  Delaware  Circuit  Court, 
and  as  appellants  did  not  make  a  motion  for  a  new  trial  during  the 
term  at  which  the  cause  was  tried  they  waaved  their  right  to  nle  a 
motion  for  a  new  trial  under  section  570,  Bums'  R.  S.  1894,  provid- 
ing that  motions  for  a  new  trial  shall  be  made  during  the  term  of 
court  at  which  the  verdict  or  decision  is  rendered,  unless  the  ver- 
dict or  decision  is  rendered  on  the  last  day  of  the  term,  when  such 
motion  may  be  made  on  the  first  day  of  the  next  term. 

Shaffer  v.  Milwaukee  Mechanics  Ins.  Co.  SOJ^. 

4.  Newly  Discovered  Evidence. — Affidavit  in  Support  of  Motion. — 
Counter- Affidavits^  Scope  Of. — Where  a  motion  is  made  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  and  is  supported 
by  affidavits,  counter-affidavits  may  be  filed  questioning  the  credi- 
bility of  the  alleged  newly  discovered  evidence. 

Hammond^  etc.,  B.W.  Co.  v.  Spyzchalski,  7. 

NOTICE — As  to  notice  by  publication  to  non-resident  appellee  on  ap- 
peal, see  Appeal  and  Error,  38;  Shaefer  v  Nelson,  489. 

OATH— 

Ujpon  Belief. — A  statement  sworn  to  upon  the  belief  of  affiant  is  equiv- 
alent to  one  sworn  to  in  absolute  terms. 

Deering  Harvester  Co.  v.  Peugh,  400. 


County  Clerk. — Presumption. —  Claim  Against  Decedent* s  Estate. — 
In  the  absence  of  a  snowing  to  the  contrary  it  must  be  presumed 
that  a  county  clerk,  being  a  public  officer,  did  what  the  law  re- 
quired him  to  do.  and  that  a  claim  filed  against  a  decedent's  estate 
was  properly  transferred  to  the  issue  docket. 

Sanders,  Admx.,  v.  Hartge,  243. 

OPINION  EVIDENCE— When  properly  excluded,  see  Evidence,  12; 
Elkhart,  etc.,  R.  R.  Co.  v.  Waldorf,  29. 

ORDINANCES— Objections  which  go  only  to  matters  of  form  or  to 
irregularities  in  the  proceedings  of  municipal  authorities  may 
be  passed  upon  by  the  Appellate  Court,  see  Appellate  Court, 
2;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Hays,  261. 

PAKENT  AND  CHILD— 

1.  Wh^n  a  Liability  for  Services  Rendered. — Where  a  parent  and  his 
or  her  adult  children  live  together  as  members  of  the  same  family, 
there  is  no  implied  undertaking  on  the  part  of  either  to  pay  for 
services ;  but  such  undertaking  may  arise  not  only  from  an  express 
contract,  but  it  may  be  inferred  from  surrounding  circumstances. 

Jessup  V.  Jessup,  Admr.,  177. 

2.  Decedent's  Estates. — Claim  of  Mother  for  Caring  for  Her  Adult 
Son.  —An  adult  son,  whose  mental  and  physical  condition  disqualified 
him  from  rendering  any  service,  lived  with  and  was  cared  for  by 
his  mother  with  the  express  understanding  that  she  was  to  be  com- 
pensated therefor.  The  son  died  intestate,  and  the  mother  filed  a 
claim  against  his  estate  for  such  services,  which  was  allowed  and 
paid  by  the  administrator.  Held,  that  in  the  absence  of  a  showing 
that  the  amoimt  paid  for  the  services  was  excessive,  and  that  such 
services  could  have  been  performed  for  less,  that  the  claim  was  a 
proper  charge  against  the  estate.  lb, 

PASSENGER— Wrongful  ejectment  from  train,  see  Carriers,  3,  4, 
5;  Baltiviore,  etc.,  R,  R.  Co.  v,  Norris,  189. 
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PAYMENT— When  tender  operates  as,  see  Tender,  8;  Martin  v. 
Bott,  Gdn.,  ^44. 
By  note  given  by  third  party,  see  Bills  and  Notes,  6,  7 ;  Wipper- 
man  v.  Hardy,  lJi2, 

1.  How  Applied  to  Different  Existing  Obligations, — The  law  applies 
a  payment  first  to  a  debt  with  the  least  security,  unless  there  be 
peculiar  equities  calling  for  a  different  appropriation,  but  the  law 
will  not  sanction  the  application  of  a  payment  made  by  a  third  per- 
son, at  the  instance  of  and  for  the  benefit  of  another,  to  an  obhga- 
tion  upon  which  neither  such  third  person  nor  the  debtor  for  whose 
benefit  the  payment  was  made  was  liable.  lb, 

2.  Refusal  of  Creditor  to  Apply  Payment  cw  Directed  by  Debtor. — 
Where  the  creditor  refuses  to  apply  the  payment  as  directed  by 
the  debtor  but  accepts  the  payment  so  made,  he  must  apply  such 
payment  as  directed.  lb. 

PLEADING^See  Complaint. 

1.  Plea  in  Abatement  and  Plea  in  Bar. —  Order  of  Pleading. —  A 
plea  in  abatement  must  precede  an  answer  in  bar. 

Sanders,  Adrnx.,  v.  Hartge,  2^3, 

2.  Answer. —  Abatement. —  Matter  in  abatement,  showing  that  the 
action  was  prematurely  brought,  cannot  be  pleaded  with  an  answer 
in  bar.  Voluntary  Relief  Department,  etc.,  v.  Spenxser,  123. 

3.  Must  Proceed  Upon  a  Single  Theory. — ^A  pleading  cannot  proceed 
upon  more  than  one  theory,  and  if,  in  form,  it  does,  the  court  may 
construe  it  as  proceeding  upon  the  theory  most  apparent  and  most 
clearly  authorized  by  the  facts  stated,  and  require  the  case  to  be 
tried  upon  that  theory.  Miller  v.  Miller,  605;  Indianapolis  Natural 
Gas  Co.  V.  Spaugh,  683;  School  City  of  Lafayette  v.  Bloom,  426; 
Sanders,  Admr. ,  v.  Hartge,  243. 

4.  Construction  Of.  —  The  language  \ised  in  a  pleading  must  be 
given  a  reasonable  and  fair  construction,  and  in  determining  the 
rights  of  the  parties  thereunder  the  court  wiU  look  to  the  nature  of 
the  acts  alleged.  ^  Miller  v.  Miller,  605. 

5.  Complaint. — Clerical  Error. — A  mere  clerical  error  in  the  use  of 
the  word  "plaintiff"  where  it  is  clear  that  the  pleader  intended 
to  use  the  word  *' defendant "  will  not  vitiate  the  pleading,  but  on 
appeal  the  pleading  will  be  given  the  force  which  the  proper  word 
would  have  given  it  if  the  mistake  had  not  been  made. 

Fry  V.  CoJbom,  96, 

6.  Action  Based  on  Written  Instrument. — Exhibit. — When  a  writ- 
ten instrument  which  is  the  foundation  of  an  action  is  filed  as  an 
exhibit  with  the  pleading,  as  required  by  section  805,  Bums'  R.  S. 
1894,  it  becomes  a  part  of  the  pleading,  and  will  cure  uncertain- 
ties therein. 

Albany  Furniture  Co,  v.  Merchants  Natl  Bank,  etc.,  93. 

7.  Complaint. — Exhibit. — An  allegation  in  a  complaint  on  a  note 
which  is  made  an  exhibit  and  is  signed  by  a  company  and  two  per- 
sons, that  the  latter  two  signed  the  note  as  "security"  will  be  con- 
stnied  to  mean  that  they  signed  as  "surety."  lb, 

8.  Joint  Cause  of  Action. — Complaint. — A  complaint  which  fails  to 
state  a  joint  cause  of  action  in  favor  of  all  plaintiffs  who  join 
therein,  is  bad  on  demurrer  for  sufiBicient  facts. 

Indianapolis  Natural  Qus  Co,  v.  Spaugh,  683. 
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9.  Complaint. — Sufficiency  of  in  Action  for  Damages. — Negligence. 
— In  an  action  against  a  railroad  company  to  recover  for  the  death 
of  plaintiff's  decedent  the  general  averments  of  negligence,  or 
want  of  contributory  negligence  or  knowledge  of  dangerous  de- 
fects, will  be  deemed  sufficient  as  against  a  demurrer,  unless  the 
facts  specifically  stated  clearly  show  the  contrary;  the  general 
averment  of  knowledge  or  want  of  knowledge  includes  both  act- 
ual and  imputed  knowledge. 

ChicagOy  etc.,  R,  R.  Co.  v.  Wagner,  Admr.,  22. 

10.  Complaint.  —  Negligence. —  Willfulness.  —  A  complaint  alleging 
that  defendant  ''purposely,  wrongfully  and  negligently,"  set  fire  to 
certain  straw  and  stubble  which  he  had  purposely  and  negligently 
permitted  to  accumulate  upon  his  lands,  at  a  time  of  drought  and 
while  a  stiff  wind  was  blowing  toward  plaintiff's  land,  so  that  it  was 
impossible  to  control  the  fire  which  spread  to  plaintiff's  ppemises, 
proceeds  upon  the  theory  of  negligence.  Miller  v.  Miller,  605. 

11.  Complaint  on  Account  for  Goods  Sold  to  Defendant* s  Agent. — 
A  complaint  for  goods  sold  and  delivered  to  defendant's  agent,  is 
not  sufficient  on  demurrer  without  an  allegation  that  the  goods 
were  sold  at  the  instance  or  request  of  the  defendant,  or  upon  his 
order,  or  that  they  were  sold  upon  his  credit.       Fry  v.  Colbom,  96. 

12.  Action  on  Lease.  —  Complaint. — Where  two  parties  join  as 
plaintiffs  in  an  action  against  the  lessor  to  recover  upon  the  cove- 
nant of  a  lease  which,  by  its  terms,  runs  only  to  one  of  the  parties, 
a  complaint  which  fails  to  aver  what  interest  the  other  had  in 
the  subject-matter  of  the  suit,  except  her  signature  to  the  lease, 
is  demurrable  for  failure  to  state  a  joint  cause  of  action  in  favor  of 
both  plaintiffs.  Indianapolis  Natural  Oas  Co.  v.  Spaugh,  683. 

18.  Complaint  on  Accident  Policy. — In  a  complaint  on  a  policy  of  acci- 
dent insurance  an  allegation  that  '*the  said  plaintiff  has  fully  com- 
plied with  his  contract  with  said  defendant  to  be  performed  by 
said  plaintiff,"  suffici^itly  alleges  that  plaintiff  had  performed  all 
the  conditions  on  his  part.     Pacific  Mut.  Life  Ins.  Co.  v.  Turner,  644, 

14.  Complaint. — Sufficiency  Of  in  an  Action  for  Slander. — A  com- 

Slaint  in  an  action  for  slander  based  upon  the  words  spoken  by 
efendant  to  plaintiff  in  presence  of  others,  *'Well,  I  believe  you 
took  it,"  sufficiently  states  the  extrinsic  facts  from  which  the  words 
derive  a  slanderous  import,  as  against  an  objection  raised  for  the 
first  time  after  verdict,  where  it  alleges  that  such  words  were  spoken 
in  reply  to  plaintiff's  statement  that  he  heard  that  the  defendant 
stated  that  he  stole  the  watch,  and  that  the  defendant  thereby 
maliciously  imputed  to  plaintiff  the  crime  of  larceny  and  charged 
that  he  had  feloniously  stolen  the  watch,  which  was  of  the  value  of 
twenty-five  dollars.  Alcorn  v.  Bass,  600. 

15.  Motion  to  Partigraph,  When  Properly  Overruled.  —  A  motion 
to  require  plaintiff  to  separate  his  complaint  into  paragraphs  is 
properly  overruled,  where  it  states  a  cause  of  action  for  damages  on 
account  of  fraudulent  representations  in  regard  to  property  bought, 
and  also  charges  defendants  with  conversion  but  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  for  conversion. 

Shaw  V.  Ayers,  6I4. 

16.  Time  for  Filing  Answer. — Discretion  of  Court. — Where  an  ac- 
tion is  brought,  and  defendants  enter  their  appearance,  and  the 
cause  is  continued  from  term  to  term  for  more  than  two  years, 
it  is  within  the  discretion  of  the  court  to  permit  defendants  to  file 
an  answer,  it  not  appearing  that  defendants  objected  to  any  of  the 
numerous  continuances,  nor  that  they  ever  asked  that  a  rule  be  en- 
tered requiring  defendants  to  answer. 

Thompson  v.  Shewalter,  290. 
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17.  Answer  of  Oamishee.  —  Sufficiency  Of. —  The  answer  of  a  gar- 
nishee, summoned  as  a  judgment  debtor  of  defendant,  averring 
that  the  judgment  had  been  compromised  and  settled,  and  entered 
satisfied  m  the  proper  court,  prima  facie  shows  that  the  garnishee 
defendant  is  not  indebted  to  the  attachment  defendant  on  the 
judgment.  lb. 

18.  Garnishment — Refusal  to  Permit  Answer  Alter  Default. — Where 
in  a  garnishment  proceeding  the  principal  defendant  entered  her 
appearance  and  asked  that  a  default  taken  against  her  be  set  aside 
and  that  she  be  permitted  to  answer,  plaintiffs  having  filed  their 
written  consent,  the  refusal  of  the  court  to  permit  the  filing  of  the 
answer  is  not  prejudicial  to  the  plaintiffs.  lb. 

19.  Failure  of  Defendant  to  Demur  or  Answer. — Where  the  defend- 
ant fails  to  demur  or  answer  to  a  complaint,  and  judgment  is  taJcen 
by  default,  such  failure  is  a  confession  that  the  complaint  is  true 
as  to  the  facts  stated. 

Albany  Furniture  Co.  v.  Merchants  Nafl  Bank,  531. 

20.  Appeal. — When  a  Defect  in  a  Pleading  May  be  Taken  Advan- 
tage of  After  Judgment  on  Default. — Where  a  defect  in  a  pleading  is 
such  that  it  would  have  been  available  on  demurrer  before  judg- 
ment, it  may  be  taken  advantage  of  on  appeal  after  judgment  ren- 
dered on  default.  Albany  Furniture  Co.  v.  Merchants  Nafl  Bank,  93. 

POOB — As  to  employment  of  physician  for  by  township  trustee,  see 
Township  Trustee,  2,  8,  4;  Board,  etc.,  v.  OaXloway,  689. 

PBACTICE— A  general  verdict  is  disregarded  where  it  is  inconsistent 
with  the  special  verdict,  see  Verdict;  Taylor  v.  Lehman,  686. 
A  motion  to  dismiss  as  to  garnishee  defendant  is  equivalent  to  a 
motion  for  judgment  on  the  pleadings,  see  Garnishment,  1; 
Rigney  v.  Jacobs,  546, 

1.  Amendment  of  Pleading  Pending  Trial.— -Continuarvce. — A  plead- 
ing having  been  amended  pending  the  trial  of  a  cause  it  was  not 
error  to  overrule  a  motion  for  a  continuuice,  where  the  affidavits  in 
support  thereof  did  not  show  distinctly  in  what  respect  the  parties 
asking  the  delay  were  prejudiced  by  the  amendment. 

Brandt  v.  State,  ex  rel.,  Boyer,  311. 

2.  Continuance. — Discretion  of  Court. — An  application  for  a  con- 
tinuance is  addressed  to  the  sound  discretion  of  tne  court,  and  where 
there  has  been  no  abuse  of  such  discretion,  the  refusal  of  the  con- 
tinuance is  not  available  error.  lb. 

8.  Miscomiduct  of  Counsel. — In  order  to  save  any  question  as  to 
the  misconduct  of  counsel  during  the  trial,  the  trial  court  must  be 
called  upon  by  the  aggrieved  party  in  some  manner  to  correct  the 
injury.  Houk  v.  Branson,  119. 

4.  Misconduct  of  Coun«eZ.— Overruling  an  objection  to  a  state- 
ment by  counsel  in  his  argument  to  the  jury,  in  an  action  against 
a  railroad  company  for  stock  killed,  in  commenting  on  the  testi- 
mony of  a  certain  witness  as  follows:  "He  knows  that  this  railroad 
company  never  pays  for  stock  killed,"  is  not  reversible  error  where 
the  court  admonished  coun.sel  to  confine  his  remarks  to  the  evi- 
dence, and  to  keep  within  the  record, 

Louisville,  etc.,  R.  W.  Co.  v.  Norman,  366. 

5.  Cross- Examination  of  Witness. — Discretion  of  Court.— The  ex- 
tent to  which  a  cross-examination  of  a  witness  may  be  carried 
is  within  the  so\md  discretion  of  the  court,  and  imless  there  is 
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manifest  abuse  of  suoh  discretion  its  exercise  by  the  trial  court  will 
not  afford  sufficient  ground  for  a  reversal  of  the  judgment. 

Houk  V.  Branson,  219, 

6.  Evidence. — Impeachment. — Evidence  of  the  general  reputation  of 
a  witness  for  truth  and  veracity  in  the  neighborhood  in  which  he 
formerly  lived  is  competent  which  follows  evidence  of  a  like  nature 
as  to  his  reputation  where  he  then  lived.  Jh. 

7.  Interrogatories  to  Jury — Venire  de  Novo. — Allowing  or  refusing 
to  allow  certain  questions  to  be  asked  the  jury  as  a  part  of  the 
special  verdict  is  no  ground  for  a  venire  de  novo. 

Toum  of  Kentland  v.  Hagan^  1. 

8.  Interrogatories  to  Jury, — New  TWaZ.— The  allowing  or  refus- 
ing to  allow  any  interrogatory,  and  the  changing  or  modification  of 
any  interrogatory,  by  the  court,  may  be  objected  to  by  counsel,  and 
the  exception  to  the  ruling  saved  by  bill  of  exceptions,  and  is  prop- 
erly presented  by  motion  for  new  trial.  lo. 

9.  Conflict  Between  General  Verdict  and  Answers  to  Interroga- 
tories.— Where  there  is  an  apparent  conflict  between  the  general 
verdict  and  the  answers  to  interrogatories  returned  therewith,  the 
general  verdict  must  control  unless  the  answers  are  such  as  that 
both  cannot  be  true  under  any  supposable  condition  of  the  evi- 
dence within  the  issues.  Fitzmaurice  v.  Puterhaugh,  S18. 

10.  Interrogatories  to  Jury. — Contradictory  Answers.  —If  answers  to 
interrogatories  are  contradictory  then  they  nullify  each  other,  and 
those  which  might  alone  control  the  general  verdict  cannot  over- 
throw it.  Ih. 

11.  Indefinite  Answers  to  Interrogatories  by  Jury. — Instructions. — 
Where  the  evidence  will  warrant  definite  and  cpecific  answers  to 
interrogatories  submitted  to  the  jury,  and  after  deliberation  the 
jury  returns  into  court  with  indefinite  answers,  it  is  not  error  for 
the  court  to  instruct  the  jury  in  relation  to  answering  the  interrog- 
atories, and  to  send  it  back  to  the  jury- room  for  further  deliber- 
ation. Hammond,  etc.,  B.  W.  Co.  v.  SpyzchaUski,  7. 

12.  Special  Verdict. — Motion  for  Judgment  On. — A  motion  by  defend 
ant  for  judgment  on  a  special  verdict  will  be  considered  as  having 
been  refiled,  where  defendant  moved  for  a  reduction  of  the  damages 
awarded  to  plaintiff  while  the  former  motion  was  pending,  and  the 
court  treated  it  as  still  pending  and  ruled  thereon  without  the  with- 
drawal of  the  motion  to  reduce  the  damages. 

LouisviUe,  etc.,  B.  B.  Co.  v.  Benicker,  619, 

13.  Verdict. — Error  in  Assessment  of  Damages.— New  Trial. — Statu- 
tory Construction. — The  only  way  the  amount  of  damages  named  in 
the  verdict  of  a  jury  can  be  questioned,  where  the  action  is  upon  a 
contract,  or  for  the  injury  or  retention  of  property,  is  by  a  motion 
for  a  new  trial,  assigning  the  fifth  statutory  cause  as  provided  in  sec- 
tion 568,  Bums*  R.  S.  1894  (559,  R.  S.  1881).  lb. 

14.  Special  Finding. — Ejcception. — When  the  court,  at  the  request  of 
either  party,  makes  a  special  finding  of  facts,  and  states  its  conclu- 
sions of  law  thereon,  an  exception  to  the  conclusions  of  law  is  an 
admission,  for  the  purpose  of  the  motion,  that  the  facts  are  fully  and 
correctly  found.  North  British,  etc. ,  Ins.  Co.  v.  Koontz.  6^5. 

15.  Special  Finding. — Amendment  After  Judgment. — After  the  court 
has  made  its  finding  of  facts,  stated  its  conclusions  of  law,  and 
rendered  judgment  thereon,  such  court  has  no  power  to  amend  and 
supply  defects  in  a  special  finding  on  motion  of  one  of  the  par- 
ties, lb. 

Vol.  17—47  " 
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FBINCIPAIj  and  AOENT— a  saloonkeeper  is  not  liable  on  his 
bond  for  the  payment  of  fine  and  oost  assessed  against  his  bar- 
tender for  an  unlawfnl  sale  of  intoxicating  liquor,  see  Intozica- 
TING  LiQUOHS,  8;  State,  ex  ret.  Denney  v.  Leach,  174, 

1.  Insurance. — ^When  an  agent  is  acting  within  the  ecope  of  his 
agency  or  authority  his  knowledge  thus  obtained  is  the  knowl- 
edge of  his  principal,  and  his  principal  is  bound  hj  his  acts;  but 
where  knowledge  is  obtained  by  such  agent  wholly  independent  of 
the  business  or  employment  of  his  principal,  and  in  a  transaction 
in  which  bis  principal  is  not  connected,  such  rule  will  not  apply. 

Shaffer  v.  Milivaukee,  etc,  Ins.  Co.,  S0\. 

2.  Deposit  of  PrincipaTs  Money  by  Agent. — Liability  of  Principal 
for  Overdraft  of  Agent. — Where  a  i)rincipal  furnishes  money  to 
lus  agents  to  purchase  wheat  for  him  for  cash,  and  the  agents 
deposit  the  money  as  received,  on  their  own  account,  together  with 
other  money,  wiui  a  merchant,  the  merchant  knowing  of  the  orig- 
inal agency  and  knowing  that  the  agents  were  actm^  for  their 
principal,  and  such  agents  issue  checks  on  such  deposits  in  pay- 
ment of  wheat  purchased  by  them  for  their  principal  and  for 
other  purposes,  and  finally  withdraw  the  balance  on  deposit  and 
pay  same  to  their  principal  in  settlement,  the  merchant  with  whom 
the  deposits  were  made  cannot  recover  from  the  principal  a  bal- 
ance on  a  check  issued  b^  such  agents  against  such  deposit,  for 
wheat  purchased  for  the  principal  at  a  time  when  they  had  money 
on  deposit,  and  which  was  presented  by  the  payee  thereof  with 
the  request  that  part  payment  only  be  made  thereon,  the  balance 
of  which  such  merchant  was  recjuired  to  ip&j  after  the  deposits 
had  all  been  withdrawn,  the  principal  having  no  knowledge  of 
the  unpaid  check  at  the  time  the  money  was  paid  him. 

AUen  V.  Davis,  SS8. 

FBINCrPAL  AND  SUKETY-- 

1.  Bills  and  Notes. — Where  a  note  has  been  executed  by  the  prin- 
cipal, a  party  signing  it  as  surety,  at  a  time  subsequent  to  the  in- 
curring of  the  original  obligation,  without  any  new  or  distinct 
consideration  passing  therefrom,  is  not  liable. 

Wipperman  ▼.  Hardy,  142. 

2.  Conditional  Execution  of  Note  by  Surety, — One  who  signs  a  prom- 
issory note  as  surety  with  the  express  understanding  that  he  shall 
have  a  certain  responsible  co-surety,  which  fact  is  known  to  the 
payee  of  the  note  at  the  time  of  accepting  the  same,  will  not  be 
bound  upon  the  contract  unless  the  condition  as  to  the  additional 
surety  imposed  upon  the  principal  and  known  to  the  payee  is  fully 
and  strictly  complied  witn  before  delivery  of  the  instrument. 

Leering  Harvester  Co,  v.  Pettgh,  400. 


Service  of  Summons,  —  Indorsement  on  Complaint.  —  Statute  Con- 
strued.— Where  plaintiff's  indorsement  on  his  complaint,  as  pro- 
vided by  section  524,  Bums'  R.  S.  1894,  fixing  the  day  on  which 
defendant  shall  be  summoned  to  appear,  is  so  defective  as  not  to  be 
within  the  permission  given  by  the  statute,  yet  the  clerk  accepts 
it  as  a  sufficient  indorsement,  and  acts  upon  it  as  such  in  the  issu- 
ing of  the  summons,  the  action  will  be  deemed  to  have  commenced. 

AxteU  y.  Workman,  IBS. 

PBOMISSOBY  NOTE— See  Bills  and  Notss. 
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PBOVOCATION— 

1.  Assatdt  and  Battery. — ^Where  words  reasonably  calculated  tm- 
der  the  circumstances  to  provoke  the  party  to  whom  they  are  ad- 
dressed are  used,  the  court  or  jury  trying  the  cause  will  be  jus- 
tified, in  the  absence  of  evidence  to  the  contrary,  in  inferring 
the  intent  from  such  fact.  Wanmcle  v.  State,  S34, 

2.  A  ssault  and  Battery.  ^Present  Ability.  — 8ta  tute  Construed.  —The 
phrase  "who  has  the  present  ability  to  do  so"  as  used  in  section 
2067,  Bums'  R.  S.  1894  (1983,  R.  S.  1881),  is  held  to  mean  that  the 
person  to  whom  such  phrase  applies  is  free  from  physical  impedi- 
ment or  restraint  which  might  prevent  him  at  the  time  from  strik- 
ing or  attempting  to  strike,  or  to  do  other  violence  to  the  person 
giving  the  offense.  lb. 

8.  Assault  and  Battery.  —  Judgment.  —  Statute  Construed.  —  A 
finding  in  a  judgment,  that  defendant  is  guilty  of  provocation  as 
charged  in  the  affidavit,  the  affidavit  charging  that  '*the  defendant 
did  *  *  *  by  words,  signs  and  gestures,  provoke  and  attempt 
to  provoke  O  to  commit  an  assault  and  battery  on  the  prosecuting 
witness,"  etc.,  is  proper  if  the  court  found  defendant  guilty  either 
of  a  provoke  or  an  attempt  to  provoke  an  assault  and  battery,  as 
the  same  pimishment  is,  under  section  2067,  Bums'  R.  S.  1894  (1988, 
R.  S.  1881),  affixed  to  either  offense.  Tb. 

BAILBOADS— See  Master  and  Servant. 

Right  of  way  may  be  assessed  for  the  improvement  of  highways, 
see  Highways;  Pittsburgh,  etc.,  R,  W.  Co.  v.  Hays,  £61. 

Personal  judgment  may  be  rendered  against  a  railway  company  in 
an  action  to  foreclose  a  lien  for  improvement  of  highway,  see 
Judgments,  4;  Ih. 

Appellate  Court  takes  judicial  notice  that  the  right  of  way  of  a  rail- 
way company  is  frequently  used  for  other  purposes  than  operating 
trains  thereon,  see  Judicial  Nonos,  2;  lb, 

1.  Defective  Roadbed. — Complaint. —A  complaint  against  a  railroad 
company  seeking  to  recover  for  the  death  of  an  employe  caused  by 
the  negligence  of  the  company  in  maintaining  its  track  and  roadbed 
in  an  \msafe  condition,  must  aver  that  deceased  was  ignorant  of 
the  unsafe  condition  of  the  roadbed. 

Chicago,  etc.,  R.  R.  Co.  v.  Lee,  Admr.,  $16. 

2.  NegUgerice.  —  Knowledge  of  Defective  Roadbed.  —  Complaint.  — 
In  an  action  against  a  railroad  company  for  the  death  of  an  em- 
ploye caused  by  the  negligence  of  the  company  ia  permitting  sig- 
nal wires  to  remain  across  the  track,  unboxed,  between  which  wires 
the  foot  of  intestate  became  fastened  while  he  was  in  the  act  of  mak- 
ing a  coupling,  a  complaint  alleging  that  '*the  wires  were  so  small 
and  so  near  the  ground  that  they  were  not  perceived  by  decedent 
before  he  was  caught  thereby,  and  that  he  was  ignorant  of  the  dan- 
ger, and  that  it  was  not  to  him  apparent,"  does  not  sufficiently  aver 
a  want  of  knowledge  of  the  defect.  lb. 

8.  Cfeneral  Officers.  ^Pouter  of  to  Employ  Medical  Attendance  for 
Iniwred  Workmen. — The  president,  vice  president,  general  manager, 
secretary  and  treasurer  are  general  officers  of  a  railroad  company 
and  have  power  to  employ  medical  attendance  for  workmen  injured 
in  the  peif ormance  of  duty  in  the  company's  service. 

Bedford  Belt  R  W.  Co,  v.  UlLcDwwild,  492. 

4.  Cfeneral  Officers. —Employment  of  Surgeon,  Not  Ultra  Vires.— 
The  employment  of  a  surgeon  by  the  general  officers  of  a  railroad 
corporation  to  render  his  services  to  employes  in  case  of  injury  in 
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the  course  of  their  employment,  without  compensation  other  than 
the  value  of  the  services  actually  rendered,  is  not  ultra  vires,    lb. 

5.  Alighting  From  Moving  Train,- ^Negligence. — Where  a  railroad 
company  stops  its  train  at  a  station  for  about  three  minutes,  it  in  not 
liable  to  one  who  went  upon  the  train  with  his  daughters  to  find 
seats  for  them,  for  an  injury  caused  by  his  attempting  to  alight 
after  the  train  had  started,  the  servants  in  charge  of  the  train  hav- 
ing no  knowledge  of  his  intentions. 

Louisville,  etc.,  R.  R.  Co.  v.  Espenaeheid,  558, 

6.  Alighting  From  a  Moving  Train. —  Contributory  Negligence. — 
In  an  action  against  a  railroad  company  for  personal  injuries  siis- 
tained  by  plaintiff  while  in  the  act  of  leaving  a  train  at  a  passenger 
station,  a  special  verdict  finding  that  plaintiff  was  not  on  the  bottom 
step  of  the  car  when  the  train  started,  and  that  the  train  had  moved 
about  six  feet  and  was  moving  when  plaintiff  stepped  off,  and  that 
there  was  no  sudden  jerking  of  the  train,  shows  that  plaintiff  was 
guilty  of  contributory  negligence.  lb. 

7.  Injury  of  PoMenger  Alighting  from  Train. — Contributory  Negli- 
gence.— A  passenger  on  a  railway  train,  who  goes  upon  the  plat- 
form of  the  coach  while  the  train  is  going  very  slow  preparatory 
to  stopping  at  her  destination,  and  when  the  train  has  stopped 
attempts  to  alight,  but  in  doing  so  is  thrown  upon  the  station  plat- 
form by  a  sudden  starting  of  the  train  without  warning,  is  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence. 

Cincinnati,  etc.,  R.  R.  Co.  v.  Revalee,  657, 

8.  Failure  to  Maintain  Proper  Cattle-Quards. — Killing  of  Stock. — 
Special  Finding. — A  special  finding  that  plaintiff's  horses  wandered 
upon  defendant  railroad  company's  right  of  way,  by  reason  of  the 
inherently  defective  cMtle- guards  maintained  at  a  crossing,  is  con- 
clusive as  to  defendant's  liability  under  section  5328,  Bums'  R.  S. 
1894.  New  York,  etc.,  R.  R,  Co.  v.  Zumbaugh,  17 J. 

9.  Negligence. — Fire  Escaping  from  Right  of  Way. — A  special  ver- 
dict which  finds  that  combustible  materials  were  permitted  by  a 
railroad  company  to  accumulate  and  remain  upon  it  right  of  way; 
that  it  was  an  exceedingly  dry  time  and  there  was  a  brisk  wind 
blowing  towards  plaintiff's  land  from  the  adjoining  right  of  way ; 
that  sparks  from  a  passing  engine  set  fire  to  the  material,  and  the 
company  negligently  permitted  it  to  escape  to  plaintiff's  land  and 
destroy  his  property,  is  sufficient  to  sustoin  a  judgment  for  plain- 
tiff. New  York,  etc.,  R.  R.  Co.  v.  Grossman,  65 J. 

10.  Fire  Escaping  from  Right  of  Way. — Duty  of  Adjoining  Land- 
owner,— A  landowner  adjoining  a  railroad  right  of  way  who  uses  his 
premises  in  the  ordinary  and  customary  manner,  is  not  guilty  of 
contributory  negligence  for  failing  to  resort  to  special  or  extraordi- 
nary precautions  to  prevent  tht  destruction  of  his  property  from  fire 
happening  through  the  negligence  of  the  railroad  company.         lb. 

REMONSTBANCE— Against  the  construction  of  a  sewer,  see  Sew- 
ers, 2;  Byram  v.  Foley,  6-29. 

KESIDENCE— 

Not  Lost  Till  Another  is  Acquired.— A  man  can  have  but  one  place  of 
residence  ;  and  to  lose  his  residence  in  one  place  he  must  acquire  a 
residence  in  another.  Oreen  v.  Simon,  JOO. 

SAIjES— When  representations  of  the  vendor  amount  to  fraud,  see 
Fraud;  Fitzmaurice  v.  Puterbangh,  J 18. 
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1.  Implied  Warranty. — One  who  sells  a  chattel  with  knowledge 
that  it  is  to  be  used  for  a  particular  purpose,  impliedly  warrants 
the  same  to  be  reasonably  fit  for  that  purpose.  lb. 

2.  Executed  and  Executory  Contracts.  —  Remedies  for  Breach  Of. 
— In  a  bargain  and  sale  the  subject  of  the  contract  becomes  the 
property  of  the  buyer  the  moment  the  contract  is  concluded, 
whether  the  goods  are  delivered  to  the  buyer,  or  remain  in  the  pos- 
session of  the  seller.  In  an  executory  contract  the  goods  remain 
the  property  of  the  seller  until  the  contract  is  executed.  In  case 
of  sale  the  buyer  can  claim  the  specific  goods,  and  they  are  at  his 
risk.  In  case  of  executory  contract  the  purchaser  does  not  become 
the  owner,  and  the  goods  are  not  at  his  risk.  His  remedy,  if  there 
be  a  breach,  is  confined  to  an  action  for  damages. 

Branigan  v.  Hendrickson,  198. 

3.  Executory  Contract.  —  A  contract  for  the  purchase  of  hogs, 
stipulating  that  the  seller  is  to  retain  and  feed  the  hogs  com  till  a 
cei-tain  date,  at  which  time  the  buyer  is  to  pay  balance  on  purchase 
price,  and  the  hogs  be  weighed  at  certain  scales,  and  delivered,  and 
in  case  the  hogs  should  get  sick  the  buyer  to  take  them  at  once  or 
release  all  claim  to  them,  is  an  executory  contract.  lb. 

SCHOOLS— 

Contract  with  Teacher. — Power  of  School  Board  to  Revoke. — A  board 
of  school  trustees  cannot  summarily,  without  cause,  revoke  a  con- 
tract of  employment  made  with  a  teacher  before  the  commence- 
ment of  the  term  of  service  specified  in  the  contract,  under  a 
provision  in  the  contract  that  the  employment  is  subject  to  the 
right  of  the  board  to  remove  such  teacher  at  any  time  upon  two 
weeks'  notice.  School  City  of  Lafayette  v.  Bloom,  461. 

SCHOOL  TOWNSHIPS— See  Township  Trustee. 
Sufficiency  of  complaint  in  an  action  to  recover  for  supplies  sold  to 
trustee,  see  Complaint,  4;  First  Nafl  Bank,  etc.,Y.  Adams  School 
Tp.,  375. 

Powers  of  Trustee  Limited  to  Those  Delegated  by  Statute.— Attor- 
ney's Fees. — A  school  township  cannot  be  held  liable  upon  an  at- 
torney fee  clause  in  a  note.  The  powers  of  trustee  to  make  con- 
tracts being  limited  to  those  granted  by  statute. 

Snoddy  v.  Wabash  School  Tp.,  £84. 

SEWEBS— 

1.  Collateral  Drains.  —  Assessments.  —  Complaint  for  Collection 
of  Assessments. — Statute  Construed. — Property  abutting  on  an  alley 
through  which  a  collateral  drain  to  a  local  sewer  has  been  con- 
structed may  be  assessed  for  the  construction  of  such  local  sewer, 
under  section  3857,  Bums'  R.  S.  1894.  Byram  v.  Foley,  629. 

2.  Assessments  for  Construction.^  Remonstrance. —  Collateral  At- 
tack.—^oction  3856,  Bums'  R.  S.  1894,  confers  upon  the  board  of 
public  works  of  the  city  of  Indianapolis  the  power  to  assess  propertv 
for  the  construction  of  local  sewers  and  collateral  drains,  and  also 
provides  a  remedy  for  the  property  owner  by  permitting  him  to  re- 
monstrate within  a  time  fixed  by  statute,  and  if  the  property  owner 
fails  to  avail  himself  of  his  right  to  remonstrate,  he  has  had  his  day 
in  court,  and  in  an  action  to  enforce  the  lien  of  the  assessment  he 
cannot  attiick  tlie  assessment  by  an  answer  averring  that  his  prop- 
erty was  not  benefited,  /5 

3.  Jujnsdictwn  of  Board  of  Public  Works  to  Make  Assessments. 
—Collateral  Attack.— Statute  Construed.— The  assessment  for  the 
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constructioii  of  a  sewer  in  the  city  of  Indianapolis  is  within  the 
jurisdiction  of  the  board  of  public  works,  under  the  act  of  March 
6, 1891,  and  acts  amendatory  thereto,  and  its  acts  are  conclusive,  in 
the  absence  of  fraud,  and  such  assessment  cannot  be  declared  Toid 
in  a  collateral  attack.  lb, 

4.  Action  by  Contractor  to  Enforce  the  Collection  of  Assessments. 
— Presumption  of  Regularity. — Collateral  Attack. — In  a  collateral 
attack  upon  the  right  of  a  contractor  to  enforce  the  assessment  for 
tiie  construction  of  a  sewer,  every  presumption  will  be  indulged  in 
favor  of  the  action  of  the  city  through  it  board  of  public  works,  and 
unless  the  complaint  discloses  a  state  of  facts  which  shows  clearly 
that  the  assessment  is  void,  its  regularity  will  be  presumed.        lb, 

6.  Double  Assessment.  —  Statute  Construed.  —  Property  abutting 
on  a  street  on  which  a  local  sewer  has  been  constructed  may  be 
assessed  for  the  payment  thereof  under  section  8857,  Bums'  R.  S. 
1894.  notwithstanding  such  property  had  previously  been  assessed 
for  the  construction  of  a  sewer.  lb. 

SLANDEB — Sufficiency  of  complaint  in  action  for,  see  Pleading, 
14;  Alcorn  v.  Ba^s,  500. 

1.  Complaint.  —  In  a  complaint  for  slander  it  is  not  necessary 
that  the  inducement  and  colloquium  precede  the  statement  of  the 
words  alleged  to  have  been  spoken,  but  is  sufficient  if  inserted  in 
any  portion  of  the  paragraph  of  complaint.  lb. 

2.  Slanderous  Words, — When  Question  of  Fact, — While  it  is  for 
the  court  to  determine  what  constitutes  a  crime  or  offense  the 
imputation  of  which  is  slanderous,  it  is  the  province  of  the  jury  to 
determine  as  a  matter  of  fact  the  actual  meaning  of  the  words 
charged  in  the  particular  case  and  the  effective  sense  in  which  they 
were  understood.  lb, 

8.  Complaint. — Words  Charaed  Not  Actionable  per  se. — How  Af- 
fected by  Verdict. — Where  the  words  spoken  were  susceptible  of 
an  innocent  meaning  and  a  criminal  meaning,  the  court  after  verdict 
for  the  plaintiff,  upon  a  motion  in  arrest  of  judgment,  or  upon  an 
assignment  of  error,  will  adopt  the  latter  meaning,  and  when  the 
language  is  rendered  actionable  by  extrinsic  circumstances  defect- 
ively averred,  the  verdict  will  aid  them,  though  language  not  action- 
able per  se,  in  the  absence  of  extrinsic  circumstances  will  not  be  so 
regarded,  even  after  verdict.  lb. 

SPECIAL  FINDING— Exceptions  to  the  conclusions  of  law  by  the 
court  admits,  for  the  purpose  of  the  motion,  that  the  facts  are 
correctly  found,  see  Practice,  14;  North  British,  etc.,  Ins.  Co.  v. 
Koontz,  625. 
Court  cannot  amend  after  judgment,  see  Practice,  15;  15. 

SPECIAL  VEBDICT— As  to  motion  for  judgment  on,  see  Practice, 

12;  Louisville,  etc,  R.  R.  Co.  v.  Renicker,  619. 

When  general  assessment  of  damages  will  control,  see  Appeal  and 

Error,  24;  Haffield  v.  Pain,  347. 

\.  Court  May  Modify  Interrogatories.— Statute  Construed. — Under 
the  act  of  March  11.  1895,  providing  as  to  the  form  and  manner  of 
preparation  of  a  special  verdict,  it  is  within  the  power  of  the  court  to 
modify  interrogatories  prepared  by  counsel,  or  to  frame  new  ones,  if 
those  prepared  by  counsel  are  not  so  framed  as  to  be  readily  under- 
stood by  the  jury,  or  if  they  might,  in  the  opinion  of  the  court,  fail 
to  elicit  from  the  jury  material  facts. 

Hammond,  etc.,  R,  W.  Co.  v.  Spyzchalski,  7, 
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3.  Interrogatory  to  Jury,  When  Improper, — In  an  action  against  a 
railrcMid  companv  for  damages  by  tire  escaping  from  defendant's 
right  of  way,  an  interrogatory  to  the  jury,  under  the  act  of  March 
11, 1895,  which  asks  if  the  fire  which  starteil  in  combastible  materials 
on  the  right  of  way  escaped,  'wathout  fault  or  negligence  of  the 

Slaintiff  to  plaintiff's  land,  and  burned  and  damaged  his  property  as 
escribed  in  the  complaint,  is  improper  as  embracing  more  than  a 
single  fact  and  also  as  calling  for  a  conclusion. 

New  Yorky  etc.,  R.  R,  Co.  v.  Qrossman,  65£. 

8.  Failure  to  Find  Material  Fact, — Accident  Insurance. — A  special 
verdict  in  an  action  on  a  policy  of  accident  insurance  which  did  not 
find  the  period  for  which  the  policy  was  issued,  or  that  the  policy 
was  in  force  at  the  time  of  the  accident,  is  not  sufficient  to  sustain 
a  judgment.  Pacific  Mut.  Life  Ins.  Co.  v.  Turner,  644, 

4.  Payment. -^Finding  Of  is  an  Ultimate  Fact. — A  special  verdict, 
in  an  action  on  a  promissory  note,  wherein  the  jury  found  that  the 
note  in  suit  was  fully  paid  and  satisfied  before  the  commencement 
of  the  action  is  the  finding  of  an  ultimate  fact  and  not  a  conclusion 
of  law.  Wipperman  v.  Hardy,  14£. 

5.  Assessment  of  Damages. — Statutes  Construed. — Slander. — In  an 
action  for  slander  where  a  special  verdict  has  been  returned  by  the 
jury,  under  the  act  of  March  11.  1895.  it  is  proper  for  the  jury  to 
assess  the  damages  in  the  alternative  form  based  upon  the  facts 
found,  as  the  said  act  of  March  11,  1895,  should  be  construed  witii 
section  557,  Bums'  R.  S.  1894,  which  provides  that,  *'In  actions  for 
the  recovery  of  money  the  jury  must  assess  the  amount  of  re- 
covery." Cole  V.  Powell,  438, 

STATUTE  OF  LIMITATIONS— May  not  begin  to  run  because  of 
fraudulent  concealment,  see  Aqenot;  Day  v.  Doges,  228, 

STATUTOBY  CONSTBUCTION—As  to  assessments  for  street  im- 
provements, see  Municipal  Corporations,  3;  Becker  v.  Balti- 
more, etc,  R,  W,  Co.,  324, 

As  to  impounding  cattle  found  running  at  large,  see  Animals,  1, 
2,  8 ;  Beeson,  by  Next  Friend,  v.  Tice,  78, 

As  to  actions  against  a  foreign  corporation,  see  Ck)RPORATlONS,  2 
8;  Byers  v.  Union  Central  Life  Ins,  Co,,  101, 

Default  may  be  set  aside  for  defendant's  excusable  neglect,  see 
Judgments,  2 ;  KoTb  v.  Raisor,  651, 

When  a  prosecution  for  an  offense  will  not  bar  a  prosecution  for 
another  offense  growing  out  of  same  transaction  under  another 
statute,  see  Criminal  Law,  5 ;  State  y.  Oapen,  624, 

As  to  filing  of  schedule  for  householder's  exemption  by  wife  in  ab- 
sence of  husband,  see  Exemption,  2;  Oreen  v.  Simon,  360, 

As  to  liability  of  saloonkeeper  on  his  bond  for  sale  of  intoxicating 
liquor  to  an  intoxicated  person,  see  iNTOXiOATma  Liquors,  5; 
Brandt  v.  State,  ex  rel,,  Boyer,  311, 

Obstruction  of  view  of  interior  of  saloon  on  fourth  of  July,  see  In- 
toxicating Liquors,  11 ;  Nelson  v.  State,  403, 

As  to  indorsement  on  complaint  fixing  day  defendant  shall  be  sum- 
moned to  appear,  see  Process;  Axtell  v.  Workman,  162, 

As  to  second  application  for  change  of  venue,  see  Venue,  2 ;  Louis- 
ville, etc.,  R.  W.Co,  V.  Martin,  679, 
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As  to  the  special  verdict  law  of  1895,  see  Spboial  Verdict,  1,  5; 

Hammond,  etc.,  R,  W,  Co,  v  Spyzchalskif  7;  Cole  v.  Potcell,  4SS. 
Violation  of  a  statute  may  be  without  violating  every  provision 

thereof,  see  Intoxicating  Liquors,  10;  Nelson  v.  State,  403 

As  to  sufficiency  of  assignment  of  error,  see  Appeal  and  Error, 

8;  Louisville,  etc.,  R,  W. Co, ^.Norman,  355. 

Improvement  of  Street  Adjoining  Railroad  Right  of  Way. — Con- 
'  stitutional  Law. — The  contention  of  a  railroad  company  that  its 
right  of  way  would  not  be  benefited  by  the  improvement  of  an 
adjoining  highway,  and  that  to  charge  the  costs  thereof  upon  the 
right  of  way  would  be  taking  property  without  due  process  of 
law,  goes  to  the  construction  ana  application  of  the  statute  and 
not  to  its  constitutionality. 

Pittsburgh,  etc.,  A  W.  Co.y,  Hays,  261. 

STREET  RAILWAYS— 

Collision  With  Locomotive  at  Crossing. — Complaint. — In  an  action 
against  an  electric  street  railway  company,  by  a  passenger^  for 
personal  injuries  sustained  by  reason  of  a  collision  of  the  electric 
car  with  a  locomotive  at  a  crossing,  it  is  not  necessary  to  allege 
that  the  electric  railwav  was  located  on  a  public  highway  and  that 
those  in  charge  of  the  locomotive  had  given  the  proper  signals  de- 
signating an  intention  to  cross  the  highway,  where  it  is  alleged  that 
neither  the  locomotive  nor  the  electric  car  gave  any  signal  of  its 
approach  to  the  crossing,  and  that  those  in  charge  of  the  electric  \ 

car  saw  the  locomotive  approaching  and  knew  that  it  would  reach 
the  crossing  at  the  same  time  with  the  electric  car.  | 

Hammond,  etc. ,  R.  W.  Co.  v.  Spyzchalski,  7.  . 

STREETS — Liability  of  town  for  injuries  resulting  from  defective 
streets,  see  Towns;  Toitm  of  Worthington  v.  Morgan,  603. 

The  word  ''street"  in  an  ordinance  refers  to  a  highway  within  the 
corporate  limits,  see  Municipal  Corporations,  8;  Pittsburgh^ 
etc.,  R.  W.  Co.  V.  Hays,  261. 

As  to  the  preliminary  order  declaring  a  necessity  for  improvement 
of,  see  Municipal  Corporations.  6 ;  lb. 

Sufficiency  of  description  of  real  estate  sought  to  be  assessed  for 
street  improvements,  see  Municipal  Corporations,  4;  Becker  v. 
Baltimore,  etc..  R.  W.  Co.,  32^. 

Joint  assessment  for  improvement  of,  voidable,  see  Municipal 
Corporations,  3;  lb. 

Invalid  assessment  for  improvement  of  may  be  amended,  see  Mu- 
nicipal Corporations,  5;  lb. 

STTMMONS — Defective  indorsement  of  on  complaint,  see  Process; 
Axtell  V.  Workman,  152. 

STJBETYSHIP— See  Principal  and  Surety. 
As  to  conditional  execution  of  note  by  surety,  see  PEmciPAL  and 
Surety,  2;  Deering  Harvester  Co.  v.  Peiigh,  400. 

TELEGRAPH  COMPANIES— 

1.  \Mie7i  Damages  May  be  Recovered  for  Negligence^  Causing  Mental 
Anguish  Alone. — A  telejj:raph  company  may  be  held  liable  for 
special  damages  for  failing  to  deliver  a  message,  although  the 
damages  consist  of  mental  anguish  alone,  where  the  language  of 
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the  message  gives  direct  notice  to  the  company  that  the  message 
concerns  such  event  or  events  as  that  negligence  on  the  part  of 
the  company  is  likely  to  be  followed  bv  mental  distress. 

Western  Union  Tel.  Co,  v.  Bryant,  70. 

2.  Form  of  Telegram. —  Mental  Anguish. — The  language  of  the 
telegram  :  **  Can  not  come  to-day.  Will  come  to-morrow,"  did  not 
advise  the  company  that  a  failure  to  deliver  it  would  be  likely  to 
cause  mental  distress.  lb. 

8.  Failure  to  Deliver  Telegram. — Wfien  Damages  too  Remote  to 
Permit  a  Recovery. — The  physical  discomforts  of  a  woman  occa- 
sioned by  her  walking  and  carrying  heavy  parcels  a  distance  of  four 
blocks  as  a  result  of  the  failure  of  a  telegraph  company  to  deliver 
the  message :  ''Cannot  come  to-day.  Will  come  to-morrow/'  are 
damages  too  remote  to  permit  of  a  recovery.  lb. 

4.  Action  for  Failure  to  Deliver  Message.  ^Complaint. — JVbmtnaZ 
Damages. — A  complaint  alleging  a  failure  of  a  telegraph  company 
to  deliver  a  message,  for  which  pay  was  received  in  advance,  to  a 
person  to  whom  it  was  addressed,  is  sufOlcient  to  withstand  a  de- 
murrer, as  it  shows  a  right  to  nominal  damages.  lb. 

TENDER— 

1.  Finding  of  Court  as  to. — A  tender  to  be  good  in  law  must  be  made 
in  the  legal  tender  notes  or  coin  of  the  United  States.  A  finding  by 
the  court  that  a  tender  of  the  "lawful  sum  in  money"  is  not  equiva- 
lent to  a  finding  that  the  tender  was  a  legal  tender. 

Martin  v.  Bott,  Odn.,  J^J^ 

2.  Guardian  and  Ward. —  Where  a  guardian  in  an  attempted 
settlement  with  his  ward  made  to  hei*  a  tender  of  a  certain  amount 
which  was  refused,  and  the  guardian  made  his  final  report  to  the 
court  and  paid  to  the  clerk  thereof,  for  the  use  and  benefit  of  his 
ward,  the  amount  so  tendered,  less  $64.00  for  taxes,  expenses  of 
making  report,  etc.,  such  payment  to  the  clerk  not  being  the 
amount  originally  tendered,  the  tender  was  not  kept  good.  Tb. 

3.  When  Operates  as  a  Payment. — ^Where  a  lawful  tender  of 
money  has  been  made  and  kept  good  b^  bringing  it  into  court  and 
it  is  not  accepted  by  the  partv  to  whom  it  is  made,  nor  taken  out  of 
court,  and  it  is  found  upon  the  trial  that  a  larger  simi  is  due,  it  op- 
erates as  a  payment  on  the  sum  finally  recoverod.  io. 

THEO&Y— A  pleading  must  proceed   upon  a  single  theory,  see 
Pleading,  8;  MiUer  v.  Miller,  60S. 

TOWNS— 

Defective  Streets.^]jiability  for  Damages  by  Rea8(m  TTiereof.^An 
incorporated  town  has  exclusive  power  over  its  streets,  and  is  under 
duty  to  use  ordinary  care  to  keep  them  in  a  rea^nably  safe  condi- 
tion for  travelers  thereon,  exercising  ordinary  care,  and  in  default 
thereof  is  liable  in  damages  for  injunes  thereby  sustained. 

Toum  of  Worthington  v.  Morgan,  603. 

TOWNSHIP  TBUSTEE— See  School  Townships. 

1.  Not  Authorized  to  Purchase  * 'Reading  Circle  Books"  for  use  of 
Pupils. — A  township  trustee  has  no  authority  to  purchase  on  ac- 
count of  his  township  "reading  circle  books"  for  the  individual  use 
of  pupils,  even  though  such  books  were  useful  and  necessary,  as 
they  have  no  place  in  or  connection  with  the  schools  within  the 
meaning  and  provisions  of  the  law. 

First  National  Bank,  etc..  v.  Adams  School  Tp.,  375. 
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2.  When  May  Bind  County  for  Medical  Aid  to  Poor, — A  township 
trustee  as  overseer  of  the  poor  has  power  to  bind  the  coimt^  for 
medical  aid  for  a  poor  person  of  his  township,  where  the  physician 
employed  by  the  county  has  abandoned  his  contract. 

Board,  etc,  v.  ChiUoway,  S89. 

8.  Employment  of  Physician  for  Poor, — Agent  for  the  County, — 
A  township  trustee  in  the  employment  of  a  physician  for  the  poor 
is  the  agent  of  the  county,  and  can  only  bind  the  county  while  he  acts 
within  the  scope  of  his  authority  as  prescribed  by  statuta  lb. 

4.  Employment  of  Physician  for  Poor. — A  township  trustee  as  over- 
seer of  the  poor  lias  no  authority  to  bind  the  county  by  his  contract 
in  the  employment  of  a  physician  to  attend  the  poor  where  the 
county  has  already  made  provisions  therefor.  lb. 

TSTTSTEE — When  a  guardian  illegally  appointed  maybe  regarded  as, 
see  Guardian  and  Ward;  Jessup  v.  Jessup^  Admr.,  177, 

ULTBA  VIBES — The  employment  of  surgeon  by  the  general  offi- 
cers of  a  railroad  corporation  not  idtra  vires,  see  Railroads,  4 ; 
Bedford  Belt  R,  W,  Co,  v.  McDonald,  492. 
Where  a  private  corporation  has  entered  into  a  contract  not  im- 
moral in  itself  and  not  forbidden  by  statute,  and  it  has  been  in 
good  faith  fully  performed  by  the  other  party,  the  corporation 
will  not  be  heard  on  a  plea  of  vltra  vires,  see  Corporations,  1 ;  lb, 

VEKIBE  BE  NOVO — Allowing  or  refusing  to  allow  certain  ques- 
tions to  be  asked  the  jury  as  a  part  of  the  special  verdict  is  no 
ground  for,  see  Practice,* 7 ;  Town  of  Kentland  v.  Hagan,  1, 

VENXTE — As  to  attorney's  fees  in  criminal  cases  after  change  of 
•    venue,  see  Costs,  1,  2;  Board,  etc,,  v.  Pollard,  470. 

1.  Change  of  Venue. — Application  For, — Duty  of  Court. — Where,  in 
a  civil  case,  an  application  is  made  for  a  change  of  venue  on  the 
ground  of  local  prejudice,  in  accordance  with  section  416.  Bums'  R. 
§.1894,  it  is  the  imperative  duty  of  the  court  to  grant  the  change. 

Louisville,  etc.,  R.  W.  Co,  v.  Martin,  679, 

2.  Second  Application  for  Change  of. — Statute  Construed.— Vu^qt 
section  417,Bums'R.  S.  1894. providing  that  only  one  change  of  venue 
shall  be  granted  to  the  same  party,  a  change  of  venue  will  not  be 
denied  because  of  a  previous  refusal  to  grant  the  change,  for  a 
reason  no  longer  existing.  lb, 

3.  Change  of. — Prejudicial  Error. — Error  in  overruling  an  applica- 
tion for  a  change  of  venue  for  local  prejudice  against  the  applicant 
is  not  rendered  harmless  by  a  subsequent  waiver,  by  such  appli- 
cant, of  a  trial  by  jury.  ib, 

4.  Change  of  Venue. — Allowance  of  Costs  and  Expenses, — Statute 
Con4itrued.— Section  418.  Bums'  R.  S.  1894  (414,  R.  S.  1881),  providing 
for  the  manner  of  allowance  and  payment  of  costs  and  expenses  in 
changes  of  venue,  in  so  far  as  it  applies  to  criminal  cases,  nas  been 
superseded  and  impliedlv  repealed  by  sections  1847,  1848,  Bums*  R. 
S.  1894  (1778,  1779,  R.  S.  1881).  Board,  etc.,  v.  Pollard,  470. 

VEBDicT— 

Practice. — General  and  Special  Verdict. — Where  the  jury  at  the  re- 

auest  of  one  of  the  parties  returns  a  special  verdict,  it  is  the  duty  of 
le  court  to  disregard  the  general  verdict  returned,  where  the 
same  is  inconsistent  with  the  special  verdict. 

Taylor  v.  Lehman,  585. 
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WABASH  AND  EBIE  GANAI^ 

1.  Judicial  Notice. — The  c5ourts  will  take  judicial  notice  of  the 
history  of  the  Wabash  and  Erie  Canal,  and  the  legislation  relating 
thereto.  Board,  etc.,  v.  Ft  Wayne  Water  Power  Co,,  36. 

2.  When  the  Duty  of  Purchaser  of  Canal  to  Maintain  Bridges. — 
The  burden  of  maintaining  a  bridge  over  a  feeder  of  the  Wabash 
and  Erie  Canal,  which  bridge  forms  part  of  a  public  highway  that 
existed  prior  to  the  construction  of  the  canal,  rests  upon  the  pur- 
chaser of  the  canal  and  not  upon  the  county.  lb, 

WAJtEHOUSEMAN— When  a  bailee,  see  Bailments  ;  Baker  v.  Bom, 

422. 

WABBANTY— One  who  sells  a  chattel  with  knowledge  that  it  is 
to  be  used  for  a  particular  purpose  impliedly  warrants  the  same 
to  be  reasonably  fit  for  that  purpose,  see  Sales,  1 ;  Fitzmaurice 
V.  Puterbaugh,  SIS. 


1.  Diversion  of  Water  from  Lake  by  Water  Company. — ^The  diver- 
sion of  water  from  a  lake  by  a  water  works  company  m  supplying  a 
city  with  water  is  an  extraordinary  use  of  the  water  which  can  only 
be  exercised  reasonably  and  with  proper  regard  for  the  rights  of 
others.  Valparaiso  City  Water  Co.  v.  Dickover,  233, 

2.  Diverting  Water  from  Lake  by  Water  Company. —  Liability  to 
Riparian  Owner. — Where  water  works  erected  at  the  margin  of 
a  lake  for  the  purpose  of  supplying  a  city  with  water  results  in  a 
perceptible  diminution  of  the  water  opposite  the  lands  of  another 
riparian  owner  to  his  injury  during  dry  seasons,  an  action  will  lie 
against  the  water  company  for  the  damages  accrued  to  the  date  of 
the  commencement  of  the  action.  lb. 

8.  Liability  for  Unreasonable  Diversion  of  Water  from  Lake. — 
Measure  of  Damages. — In  an  action  by  a  riparian  owner  against  a 
water  company  for  an  unreasonable  diversion  of  water  from  a  lake, 
the  measure  of  damages  is  the  difference  in  the  rental  value  of  the 
property  injured.  lb. 

WIUiFXXL  IKJX7BY— Liability  of  railroad  company  for  willful  in- 
jury of  trespasser  by  conductor,  see  Carbiebs,  2;  Baltimore,  etc., 
R.  R.  Co.  V.  Norris,  ISO. 

WITNESS — As  to  impeachment  of,  see  Practice,  6;  Houk  v.  Bran- 
son, 119. 

[>li^^  The  extent  to  which  a  cross-examination  may  be  carried  is  within 

1  ^^'^  the  sound  discretion  of  court,  see  Practice,  5;  Tb. 
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